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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF NORTH DAKOTA
NORTHWESTERN DIVISION

Robert C. Campbell and Brenda Southern,
individually and as husband and wife, ORDER DENYING IN PART AND
DEFERRING IN PART BERTHOLD
FARMERS ELEVATOR’S

MOTION IN LIMINE

Plaintiffs,
VS.

)
)
)
)
)
)
) Case No. 4:09-cv-49
BNSF Railway Company, a Delaware )
corporation; Roland S. Pederson; KC )
Transport, LLC, a Montana corporation; )
and Berthold Farmers' Elevator LLC, a )
North Dakota corporation, )
)
)

Defendants.

Before the Court is Defendant Berthold Farmer’s Elevator (“the Elevator”)’s motion in
liminefiled on February 4, 2011. See Docket No. 123. BNSF Railway Company (“BNSF”) filed
a response joining the motion on February 8, 2011. See Docket No. 129. The Plaintiffs filed a
response to the motion on February 14, 2011. See Docket No. 148. Roland S. Pederson and KC

Transport, LLC (“KC Transport”) filed aresponse on February 15, 2011. See Docket No. 147.

LEGAL DISCUSSION

On February 4, 2011, the Elevator filed the following motions in limine:

l. Robert Campbell should not be allowed to testify regarding alleged prior
incidents of railroad cars being parked too close to the cemetery crossing.

. The parties should not be allowed to offer into evidence BNSF' s desire to
close the subject crossing becauseit isirrelevant and remote.

1. Berthold joinsin BNSF' s January 31, 2011 Motionsin Limine.

IV.  Dr. Mirich—by his concessions not a spine specialist — should be precluded
from offering spine-related testimony.
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V. Berthold joins in BNSF's Motion to exclude Donald Asa's proposed
testimony under Fed. R. Evid. 702 inasmuch as his musings are not helpful
to the jury, he is unqualified, he does not rely on reliable principles and he
has not applied principlesreliably.

V1.  Plaintiff’ srebuttal expert James Rogers should be stricken as atrial witness
pursuant to Fed. R. Civ. P. 26(a)(2)(B).

See Docket No. 123. The Court has addressed motions 11, |11, and V in other orders.

A. ROBERT CAMPBELL’'STESTIMONY

Plaintiff Robert Campbell testified in his deposition that had seen railcars parked too close
to the “cemetery crossing” prior to the accident on November 5, 2008. The Elevator seeks to
exclude such testimony, arguing that the testimony is “an unsubstantiated, self-serving allegation
that does not contain sufficient facts to confirm that he has personal knowledge regarding whether
Berthold parked railroad cars too close to the subject crossing.” See Docket No. 124.

Rule 602 of the Federal Rules of Evidence provides, in pertinent part, “A witness may not
testify to a matter unless evidence is introduced sufficient to support afinding that the witness has
personal knowledgeof thematter. Evidenceto prove personal knowledge may, but need not, consist
of thewitness' owntestimony.” Campbell may testify to hispersonal observationsof the* cemetery
crossing” and the location of railcars near the crossing. All parties can examine Campbell to seek
clarification of his testimony and challenge his personal observations. Cross-examination is the
proper means by which to impeach a witness' testimony. The Elevator’'s motion to exclude
Campbell’s testimony regarding his prior observations of railcars parked near the “cemetery

crossing” is DENIED.



B. DR.MIRICH'STESTIMONY

ThomasM. Mirich, 111, M.D and Alan Dacre, M.D. are Campbell’ streating physicians. The
evidencerevealsthat Campbell wasreferred to Dr. Mirich for treatment of pain in hisleft shoulder.
Dr. Mirich treated Campbell’ sshoul der and al so referred Campbell to Dr. Dacrefor treatment of his
spine. The Elevator seeksto exclude Dr. Mirich’ stestimony concerning the spine because heisnot
aspecialist in the trestment of the spine.

Rule 702 of the Federal Rules of Evidence governs the admission of expert testimony:

If scientific, technical, or other specialized knowledge will assist thetrier of

fact to understand the evidence or to determine afact in issue, awitness qualified as

an expert by knowledge, skill, experience, training, or education, may testify thereto

in the form of an opinion or otherwise, if (1) the testimony is based upon sufficient

factsor data, (2) thetestimony isthe product of reliable principles and methods, and

(3) the witness has applied the principles and methods reliably to the facts of the

case.

Dr. Mirich testified in his deposition that he has been practicing as a board certified orthopaedic
surgeon for over twenty-three years and he completed afive year orthopaedic surgery residency at
the Mayo Clinic. See Docket No. 113-4, p. 5-6. Dr. Mirich is certainly qualified by knowledge,
skill, experience, training, and education to offer expert testimony regarding the spineasisvirtually

any orthopaedic surgeon. The Elevator’ smotion to exclude Dr. Mirich’ stestimony concerning the

spineis DENIED.

C. JAMEST. ROGERS TESTIMONY

JamesT. Rogers, avocational rehabilitation consultant, haswritten areport on behalf of the
Plaintiffs to rebut the “Preliminary Loss-of-Earning Capacity Assessment” written by William R.

Goodrich on behalf of Pederson and KC Transport. See Docket Nos. 147-1 and 147-2. TheElevator



seeksto exclude Rogers' testimony and report because the Plaintiffsdid not provide the disclosures
required by Rule 26 of the Federal Rulesof Civil Procedure. Rule26(a) provides, in pertinent part:

2 Disclosure of Expert Testimony.

(B)  Witnesses Who Must provide a Written Report. Unless otherwise
stipulated or ordered by the court, this disclosure must be
accompanied by awritten report — prepared and signed by thewitness
— if the witness is one retained or specially employed to provide
expert testimony in the case or one whose duties as the party’s
employeeregularly involvegiving expert testimony. Thereport must
contain:

(1) a complete statement of all opinion the witness will express
and the basis and reasons for them;

(i)  thefactsor data considered by the witnessin forming them;
(iii)  any exhibitsthat will be used to summarize or support them;

(iv)  thewitness squalifications, includingalist of al publications
authored in the previous 10 years,

(V) alist of al other casesin which, during the previous 4 years,
the witnesstestified as an expert at trial ro by deposition; and

(vi) astatement of the compensation to be paid for the study and
testimony in the case.

Fed. R. Civ. P. 26(8)(2)(B). The Court is unaware of what disclosures the Plaintiffs have or have
not provided to all parties concerning Rogers. Nor isthe Court aware of Rogers qualificationsto
testify as an expert witness. The Court does not have enough information to rule on this motion at
thisearly stage, andthusDEFERSRUL I NG ontheElevator’ smotionto exclude Rogers’ testimony

and report.



1. CONCLUSION

The Court hasconsidered theentirerecord, the Elevator’ smotion, and theparties' responses.
The Elevator’s motion in limine (Docket No. 123) isDENIED IN PART AND DEFERRED IN
PART.
IT 1SSO ORDERED.
Dated this 2nd day of March, 2011.
/s/ Daniel L. Hovland

Daniel L. Hovland, District Judge
United States District Court




