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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF NORTH DAKOTA
NORTHWESTERN DIVISION

Daryl G. Peterson and )
Christine Peterson, )
)
Plaintiffs, ) ORDER ADOPTING REPORT
) AND RECOMMENDATION
VS. )
) Case No. 4:10-cv-061
Sagebrush Resources LLC, )
)
Defendant. )

On December 15, 2010, the Plaintiffs filed a“Motion for Leave to File Second Amended
Complaint” to add additional defendantsand aclaimfor fraud. See Docket No. 25. The Defendant
filed aresponse in opposition to the Plaintiffs motion on December 29, 2010. See Docket No. 28.
The Plaintiffsfiled areply brief on January 10, 2011. See Docket No. 29. On January 12, 2011,
Magistrate Judge Charles S. Miller, Jr. issued a Report and Recommendation, recommending that
leave be granted to add the additional defendants and that the case be remanded to state court,
leaving to the state court the decision of whether to grant leave to add the fraud claim. See Docket
No. 33. The partieswere given fourteen (14) daysto object to the report and recommendation. The
Defendant filed an objection on January 26, 2011. See Docket No. 35. The Plaintiffs filed a

response on February 2, 2011. See Docket No. 36.

BACKGROUND

On July 23, 2010, the plaintiffs, Daryl G. Peterson and Christine Peterson, served and filed
asummons and complaint in North Dakota state district court. See Docket No. 1-1. The Petersons

allegethey ownreal property in Bottineau County, North Dakota. On April 19, 1999, the Petersons
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entered into a“ Salt Water Disposal Well Agreement” (*the agreement”) with Ballantyne Oil. See
Docket No. 1-1, p. 5. Inthe Agreement, Ballantyne Oil agreed to pay the Petersons $200 per month
for theright to dispose water into awell on the Petersons’ land from two oil wells, and an additional
$100 per month for disposing water from any additional wells. In January 2008, the defendant,
Sagebrush Resources LL C (* Sagebrush”), assumed Ballantyne Qil’ sliability under the agreement.
Intheir original complaint, the Petersons all ege Sagebrush underpaid rent due under the agreement
in the amount of $84,200 and requested damages in that amount and an order that Sagebrush vacate
the premises.

On August 3, 2010, Sagebrush removed the action to federal district court. See Docket No.
1. Sagebrush asserts this Court has diversity jurisdiction under 28 U.S.C. § 1332. The Petersons
are citizens of North Dakota, Sagebrush is a Delaware corporation with its principal place of
businessin Highlands Ranch, Colorado, and the Petersons requested damagesin excess of $75,000.
On August 4, 2010, the Petersons filed an amended complaint, captioned under the state district
court heading, changing the amount of damages to “a minimum of $65,400.” See Docket No. 3.
The Petersonsfiled amotion to remand the case on August 12, 2010. See Docket No. 4. The Court
denied the motion to remand on September 10, 2010. See Docket No. 14.

On December 15, 2010, the Petersons filed a motion for leave to file a second amended
complaint. See Docket No. 25. The Petersons seek to add a cause of action for fraud and to add
Ballantyne Oil and itspartnersasdefendants. The Petersons describethe defendantsin the proposed

second amended complaint as follows:



Sagebrush Resources is a Delaware limited liability company with its
principal place of businessin Highlands Ranch, Colorado.

On information and belief, Defendant Ballantyne Oil is a North Dakota
general partnership engaged inthebusinessof oil and gasexploration and production
in the State of North Dakota.

V.

Dardon Energy, LLLP, isaNorth Dakotalimited liability [imited partnership
and, on information and belief, engaged in the business of oil and gas exploration
and production in the State of North Dakota and is a partner in Ballantyne Qil.

V.

DC Management, Inc., isaNorth Dakotacorporation and, oninformation and
belief, isthe genera partner of Dardon Energy, LLLP, and athird-party beneficiary
fo the agreements from which this action arises.

V1.

Jade Energy, LLLP, is a North Dakota limited liability limited partnership
and, on information and belief, engaged in the business of oil and gas exploration
and production in the State of North Dakota and is a partner in Ballantyne Qil.

VII.

Gladstone Management, Inc., is a North Dakota corporation and, on
information and belief, is the genera partner of Jade Energy, LLLP, and a
transaction participant and a third-party beneficiary of the agreements from which
this action arises.

VIII.

On information and belief, Janet L. Ballantyne resides in the State of
Colorado and is the sole trustee of the Janet L. Ballantyne Revocable Trust. The
Janet L. Ballantyne Revocable Trust is a partner in Ballantyne Oil.



See Docket No. 26-1. Sagebrush filed aresponse on December 29, 2010, objecting to the addition
of the fraud claim. See Docket No. 28. Sagebrush did not express a position on the addition of
Ballantyne Qil and its partners as defendants.

OnJanuary 12, 2011, Magistrate Judge Miller issued a Report and Recommendation, noting
Sagebrush’ s opposition to the motion for leave to amend asto the fraud claim:

Sagebrush opposes the motion to amend, but only to the extent that it seeks
to add a claim against it for fraud. Sagebrush argues that the proposed amended
complaint fails to comply with the requirement that claims of fraud be pled with
particularity and fails to state a claim of fraud as a matter of law.

When a party seeks leave to add a defendant that would destroy the court’s
diversity jurisdiction, denial isnot automatic. Rather, the court has some discretion
in the matter. See, e.qg., City of Lincoln, Neb. v. Windstream Neb., Inc., No.
4:10CV 03030, 2010 WL 2813763,*2(D. Neb. July 15, 2010) (discussingthecourt’s
discretion); Brcka v. St. Paul Travelers Col, Inc., 366 F. Supp. 2d 850, 853 (S.D.
lowa 2005) (citing Mayes v. Rapaport, 198 F.3d 457, 462 n.11 (4th Cir. 1999))
(same).

Here, Sagebrush has not opposed the addition of the new parties on any
grounds, including that their addition will destroy the court’s jurisdiction.
Consequently, leave to add the additional defendants should be granted. This,
however, necessitates that the case be remanded to state court.

Based ontheforegoing, itisRECOM M ENDED that |eave be granted to add
the additional parties defendant, that the case be remanded to state court pursuant to
the requirements of 28 U.S.C. § 1447(c), and that a decision on the remainder of
plaintiffs motion to amend be left up to the state court.
See Docket No. 33.
Sagebrush filed an objection to the Report and Recommendation and contends that leave
should not be granted to add Ballantyne Oil and its partners as defendants because they are neither

necessary nor indispensable parties. Sagebrush further contends that its interest in maintaining a

federal forum outweighs the competing interest of not having parallel lawsuits.



The Petersonsfiled aresponseto Sagebrush’ sobjection and contend that Ballantyne Oil and
its partners are indispensable parties. The Petersons assert that Sagebrush previously claimed that
Ballantyne Oil may beliablefor some of the Petersons' damages. On January 21, 2011, Sagebrush
provided the following responses to the Petersons’ interrogatories and requests for admissions:

INTERROGATORY NO. 1: If you contend that some other legal entity is,

inwholeor in part liablefor any of the Plaintiff’ sdamages or should be named inthe
Complaint, please identify that person or legal entity.

ANSWER: . . . Sagebrush responds that its predecessor in interest,
Ballantyne Oil Co., may be liable for certain of Plaintiffs' alleged damages to the
extent said damages arose or were incurred prior to the date Sagebrush acquired its
interest in the subject salt water disposal well at issue.

INTERROGATORY NO. 7: Describethe agreement by whichyou acquired
an interest in the salt water disposal well at issue and provide specific details asto
any agreement to acquire your interest.

ANSWER: . . . Sagebrush responds that on or about November 1, 2007,
Sagebrush entered into an agreement with, among others, Ballantyne Qil Co., by
which it acquired certain assets, interests and agreements, including Ballantyne's
interest in the salt water disposal well at issue in this matter.

REQUEST NO. 2: Please admit that you assumed the obligations of
Ballantyne Oil under the Agreement in January of 2008.

RESPONSE: . . . Sagebrush admits only that it acquired certain assets and

interests from Ballantyne Oil Co. by agreement effective November 1, 2007,

including Ballantyne' sinterest in the salt water disposal well at issuein thisaction.
SeeDocket No. 36-1. The Petersonsassert that the same evidence and witnesseswoul d be presented

against Sagebrush, Ballantyne Oil, and Ballantyne Oil’ s partners.



. LEGAL ANALYSIS

When aplaintiff requestsleave to amend acomplaint beforetrial, “[t]he court should freely

give leave when justice so requires.” Bailey v. Bayer CropScience, 563 F.3d 302, 307 (8th Cir.

2009) (quoting Fed. R. Civ. P. 15(a)(2)) (alteration in original). “[P]ermission to amend may be
withheld if the plaintiff . . . isguilty of undue delay, bad faith, dilatory motive, or if permission to

amend would unduly prejudice the opposing party.” 1d. (quoting Williams v. Little Rock Mun.

Water Works, 21 F.3d 218, 224 (8th Cir. 1994)) (alteration and omission in original).

If an action has been removed to federal court and the plaintiff requests leave to amend the
complaint to add a defendant that defeats diversity, the Court may deny joinder of the new
defendant, or permit joinder and remand the case to state court. Id. at 307-08 (citing 28 U.S.C. §
1447(e)). The Eighth Circuit Court of Appeals, quoting the Fifth Circuit, has explained that a
motion for leave to add nondiverse parties should be viewed with particular scrutiny:

The district court, when faced with an amended pleading haming a new
nondiverse defendant in a removed case, should scrutinize that amendment more
closely than an ordinary amendment. Rule 15(a) of the Federa Rules of Civil
Procedure provides that leave to amend “should be freely given when justice so
requires,” and Rule 20 permits joinder of proper parties. In this situation, justice
requiresthat thedistrict court consider anumber of factorsto balancethedefendant’ s
interestsin maintaining the federal forum with the competing interests of not having
parallel lawsuits.

1d. at 309 (quoting Hensgensv. Deere & Co., 833 F.2d 1179, 1182 (5th Cir. 1987)). Thefollowing

factorsareto be considered when balancing the parties’ interests, “ 1) the extent to which thejoinder
of the nondiverse party is sought to defeat federal jurisdiction, 2) whether [the] plaintiff has been
dilatory in asking for amendment, and 3) whether [the] plaintiff will be significantly injured if

amendment is not allowed.” 1d. (quoting Le Duc v. Bujake, 777 F. Supp. 10, 12 (E.D. Mo. 1991))

(alterationin original).



Sagebrush contendsthat the Petersonsare requesting to add the additional defendantsfor the
purpose of defeating federal jurisdiction. Sagebrush points to the Petersons' previous motion to
remand as evidence that “[t]he instant motion is clearly another attempt on the part of the Plaintiffs
to destroy diversity jurisdiction.” See Docket No. 35. The evidence before the Court reveal s that
the Petersons have legitimate reasons for adding Ballantyne Oil and its partners as defendants.
Sagebrush asserted initsanswersto the Petersons' interrogatoriesthat Ballantyne Oil “may beliable
for certain of Plaintiffs’ aleged damagesto the extent said damages arose or were incurred prior to
the date Sagebrush acquired itsinterest in the subject salt water disposal well at issue.” See Docket
No. 36-1. While the Petersons previously attempted to defeat federal jurisdiction, the Court finds
that their request to add Ballantyne Oil and its partners as defendants is motivated in part by
legitimate non-jurisdictional purposes. The Court finds that thisfactor weighsin favor of granting
leave to add the proposed defendants.

Sagebrush contends that the Petersons were dilatory in requesting leave to add Ballantyne
Oil and its partners as defendants. Sagebrush assertsthat the Petersons were aware when they filed
the original complaint that Ballantyne Oil assigned its interest in the agreement to Sagebrush.
Sagebrush asserts that the Petersons have at all times been aware of the terms of the agreement.
Sagebrush contends that the Petersons could have named Ballantyne and its partners as defendants
in the original complaint. The Petersons argue that they did not request leave to amend earlier
because this case was scheduled for a settlement conference, but the settlement conference was
cancelled because Sagebrush refused to participate. See Docket No. 23 (cancelling settlement
conference scheduled for December 8, 2010). The Court finds that this case is still in the early

stages of litigation and the Petersons have not been dilatory in requesting leave to amend the



complaint. The Court finds this factor weighs in favor of granting leave to add the proposed
defendants.

Sagebrush aso contends that the Petersons would not be significantly injured if the
amendment is not allowed. Sagebrush contends that the Petersons can pursue their claims against
Ballantyne Oil and its partnersin state court in a separate action. The Petersons argue that ssimilar
evidence would be presented against Sagebrush and the proposed defendants. The Court finds that
although the Petersons may be able to gain afull recovery for their injuries through separate trials
against Sagebrush and Ballantyne Oil and its partners, the Petersons would be injured by the costs
of multiple litigation and the possibility of inconsistent outcomes in state and federal court. The
Court finds this factor weighs in favor of granting leave to add the proposed defendants.

Having carefully considered all of the factors outlined in Bailey, the Court finds that the
interests of not having paralel lawsuits outweighs Sagebrush’s interest in maintaining a federal
forum. The Petersons' motion for leave to file a second amended judgment to add Ballantyne Oil
and its partners as defendants is granted. The case shall be remanded to state court pursuant to 28
U.S.C. § 1447(c), which states in part, “If at any time before final judgment it appears that the
district court lacks subject matter jurisdiction, the case shall beremanded.” The Petersons request

to add afraud claim is deferred and is | eft to the judgment of the state court.

1. CONCLUSION

The Court has carefully reviewed the Report and Recommendation, Sagebrush’ s objection,
the Petersons’ response, and relevant case law, and finds the Report and Recommendation to be

persuasive. Accordingly, the Court ADOPT S the Report and Recommendation (Docket No. 33),



GRANTS IN PART the Petersons “Motion for Leave to File Second Amended Complaint”
(Docket No. 25), and ORDERS that leave be granted to the Petersons to file a second amended
complaint adding Ballantyne Oil; Dardon Energy, LLLP;, DC Management, Inc.; Jade Energy,
LLLP; Gladstone Management, Inc.; and Janet Ballantyne as defendants. The Court REMANDS
the case to the state court pursuant to the requirements of 28 U.S.C. § 1447(c). The Petersons
request to add afraud claim is |eft to the state court to address.

IT 1SSO ORDERED.

Dated this 17th day of March, 2011.

/s/ Daniel L. Hovland

Daniel L. Hovland, District Judge
United States District Court




