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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF OHIO
EASTERN DIVISION

IN RE: COMMERCIAL MONEY : Case No. 1:02CV16000
CENTER, INC., EQUIPMENT ;
LEASE LITIGATION : (MDL Docket No. 1490)

JUDGE O'MALLEY

ORDER

ThisOrder Relates To Case Nos.

02CV1601002CV16012,

02CV1601402CV16019,

02CV1602002CV16022

The dispute in these actions centers aroundtheties’ liability on various surety bonds

issued in connection with certain transactions between the Bamnkis Commercial Money
Center, Inc. ("CMC”). CMC’sbusiness involved the leasing efjuipment and vehicles to
numerous lessees in exchange for lease payment< then pooled the leases and sold them to
institutional investors. When CMC’s buess failed, the Banks ceased receiving lease
payments, and now claim millions of dollars isdes from these transactions. The Banks have
sued the Sureties, seeking éxaover on the bonds associated wli# transactions. The Sureties
raise CMC'’s fraud as a defense to the Bandaims and seek toescind the surety bond

transactions based on fraud in the inducerfhent.

These actions were transferred to this Cbyrorder of the Judicial Panel on Multidistrict

Where not defined herein, capitalized terms used in this Opinion have the meanings ascribed to them in the Court’s
Consolidated Rulings, issued August 19, 2005 (Docs. 1708, 1709), and in the Beh@pihitan, issued May 28,
2010 (Doc. 2459).

2 The Court does not summarize here #ntirety of the complicated factustenario involved in these cases.
Rather, the Court refers the reader to its two Consolidated Rulings on the numerous Motions for Judgment on the
Pleadings, issued August 19, 2005 (02-16000, Docs. 1708, 1709), and to its Bench Trial Opinion, issued May 28,
2010 (Doc. 2459).
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Litigation (“the MDL Panel”), issued on October 25, 20002¢16000, Doc. 1). This Court has
ordered that these actions be coordinébegretrial purposes. (02-16000, Doc. 2).

Discovery now is complete in these actiosmsd the Court has deteirmed all dispositive
motions. Several actions have been remandeitheio transferor courts for trial, and those
actions remaining pending are in thedfi stages of pretrial preparation.

During a global status conference conddcteefore the Court on April 30, 2009, a
number of parties representit they intended to file motions in limine pursuanDaubert v.
Merrell Dow Pharms.509 U.S. 579 (1993) and/Bumho Tire Co. v. Carmichaeb26 U.S. 137
(1999), challenging the gliications of certainexperts proffered in #se actions. The Court
then ordered that it would rdse all of these motions throughghobal procedws, including a
globalDauberthearing to be conducted befahis Court. (Doc. 2222).

On July 16-17, 2009 and September 10, 2009 Gburt conducted proceedings relating
to numeroudaubertmotions filed in these actions. g those proceedings, the Court heard
testimony from certain designated expéris;all other instances, ¢hCourt heard oral argument
only. TheDaubertproceedings conducted by tlf®urt encompassed (a) Blhubertmotions in
all cases venued for trial in the Northern District of Ohio; and (bDailbertmotions in cases
not venued in the Northern Digttiof Ohio, where such motiomslated to the admissibility of
the testimony of an expert who also was desgphab testify in a case venued in the Northern
District of Ohio.

The following motions in limine pursuant Baubertwere filed in these cases and remain
pending before the Court:

(2) Safeco Motion to exclude ¢htestimony of Paul Palmand Charles Kerner (Case

% The Court heard testimony from the following experts: Paul Palmer, Charles Kerner, Jerry Hudspeth and Daniel
Cadle.



Nos. 02-16010, 02-16014, and 02-16020), and Jerry Hudspeth (Case Nos. 02-
16010 and 02-16014)(Doc. 2254);

(2) Royal Motion to exclude the testimony &aul Palmer, Charles Kerner, and
Thomas Davis (Case Nos. 02-16012, 02-16019, and 02-16022)(Doc. 2246);

3) Safeco Motion to exclude the testimon§ Michael P. Larrick (Case No. 02-
16014)(Doc. 2245);

(4) Safeco Motion to exclude the testimony of Daniel Cadle (Case No. 02-
16020)(Doc. 2249);

(5) Royal Motion to exclude the testimony Daniel Cadle (Case Nos. 02-16012, 02-
16019, and 02-16022)(Doc. 2248);

(6) Safeco Motion to exclude the testiny of Robert Lembke (Case No. 02-

16014)(Doc. 2251); and

(7) Royal Motion to exclude thtestimony of Rolf Neusedefer (Case Nos. 02-16012,

02-16019, 02-16022)(Doc. 2252).

The Court addresses each of these pendirtgpn®herein. Where multiple parties have
moved to exclude the same expert, or whbere otherwise is significant overlap among the
arguments raised by the parties, the Court addresses mDitiphertmotions together.

For the reasons set forth herein, (1) the Sesethotions to excludine testimony of Paul
Palmer and Charles Kerner d@uaubert grounds are deniedalthough the Court establishes
certain limits on the testimony of these expg@$;Safeco’s motion to exclude the testimony of
Jerry Hudspeth pursuant aubertis denied although the Court establishes certain limits on
the testimony of Mr. Hudspeth; (3) Royal’s motion to exclthe testimony of Thomas Davis

pursuant tdDaubertis denied (4) Safeco’s motion to exclude the testimony of Michael Larrick



pursuant tdDaubertis denied although the Court edilishes certain limits on the testimony of
Mr. Larrick; (5) the Sureties’ motions to exde the testimony of Daniel Cadle pursuant to
Daubertare_granted(6) Safeco’s motion texclude the testimony of Rert Lembke pursuant to

Daubertis denied although the Court estadlhes certain limits on the testimony of Mr. Lembke;

and (7) Royal's motion to exclude the testimony of Rolf Neuschaefer pursudatutzert is

denied although the Court establigheertain limits on the séimony of Mr. Neuschaefer.

Standards Applicable to Court’s Determination of Daubert Motions and Motions in
Limine

Fed. R. Evid. 702 provides:

If scientific, technical, or othespecialized knowledge will assist
the trier of fact to understand teeidence or to determine a fact in
issue, a witness qualified as an expert by knowledge, skill,
experience, training, or educatianay testify thereto in the form

of an opinion or otherwise, ifl) the testimony is based upon
sufficient facts or data, (2) the testimony is the product of reliable
principles and methods, and (3) the witness has applied the
principles and methods reliably the factof the case.

Fed. R. Evid. 702. Ibaubert v. Merrell Dow Pharms509 U.S. 579, 589 (1993), the U.S.
Supreme Court stated that courts fulfill a “gaeging role,” in which “the trial judge must
ensure that any and all scientifestimony or evidence admittednist only relevant, but reliable.
" The gatekeeping funoti applies not only tescientific testimony,but to all expert
testimony involving technical omther specialized knowledgesee Kumho Tire Co. V.
Carmichae) 526 U.S. 137, 147 (1999).
In examining a witness’s expert qualificatiotise Court examines “not the qualifications

of a witness in the abstract, but whether thosdifizations provide adundation for a witness to

answer a specific question. . .Berry v. City of Detroit 25 F.3d 1342, 1351 (6th Cir. 1994).



“[T]he rejection of expd testimony is the exceptn rather than the rule. . . .” Fed. R. Evid. 702,
Adv. Comm. Notes (2000). The Court analyzes each ofDwbert motions filed in these
actions in light of the above standards.

As an initial note, the Court observes timaany of the motiongurrently pending are
grounded not in the qualificatiortd the experts, or the riedology employed by the experts,
but rather seek orders imposing certain litiotas on the experts’ proposed testimony. In
particular, the Sureties seek in several instatcgweclude the Banks' expert witnesses from
offering allegedly improper legal opinions, froemgaging in allegedly impermissible contract
interpretation, or from offering expert opinions asutimate” facts. In tis regard, the majority
of these motions are motionslimine rather than truBaubertmotions.

As set forth later ihis opinion, this Court bieves itself uniquelyituated to resolve all
issues raised in these motions, including issues properly presented via motions in limine, and will
do so herein. The Court further observes, howekat,the nature of motions in limine is such
that many of the issues presented in suchotion are context-spea@f—that is, the Court’s
determination of the proprietyf an objection often may be made only in the framework of a
trial. Courts within this jurisdiction have ldethat rulings on motions in limine frequently
should be deferred to the trial stage:

The court has the power to exclude evidence in limine only when
evidence is clearly inadmisséblon all potential grounds. . . .
Unless evidence meets this high standard, evidentiary rulings
should be deferred until trial sthat questions of foundation,
relevancy and potential prejudicmay be resolved in proper
context. . . .
Ind. Ins. Co. v. GE326 F. Supp. 2d 844, 846 (N.D. Ohio 2004iX J.). “Ultimately, whether

a motion in limine is granted or overruled is a nra#é to the sound discretion of the trial court.

.. .” Corporate Commun. Servs. of Y@an, LLC v. MCI Communs. Serv2009 U.S. Dist.



LEXIS 120113, *5 (S.D. Ohio Dec. 3, 2009)(unpublished disposition).

To the extent, therefore, that the motipnesently pending before the Court are motions
in limine, the Court intends, in this Opinion, @stablish general guidelines for permissible (and
impermissible) areas of inquiry for the expeproffered in these actions. The Court cannot
anticipate, prior to tria all objectionsto the testimony of these pgfered experts, nor can the
Court properly determine the appropriatenesslioswich objections outside the trial context.
Nonetheless, it is the Court'xgectation that the issuance this Opinion at this stage will
establish general parameters foe testimony of experts to be proffered in these actions and,

accordingly, will minimize disputes in this regard at the time of trial.

Il. Analysis of Daubert Motions
A. Safeco Motion re: Testimony of Paul Palmer, Charles Kerner [FDIC
(receiver for NetBank), Case No. 02-16010,P. Morgan Chase (successor to
Bank One), Case No. 02-16014, and @Rock, Case No. 02-16020], and
Jerry Hudspeth [FDIC (NetBank), Case No. 02-16010, and J.P. Morgan
Chase (successor to Bank One), Case No. 02-16014](Doc. 2254)

Royal Motion re: Testimony of Paul Palmer, Charles Kerner, and Thomas
Davis [CadleRock, Case Nos. 02-16012, 02-16019, and 02-16022](Doc. 2246)

Multiple sureties have moved to exclude the testimony of certain Bank experts, as set
forth below. As there is significant overlaptween the motions filed, this Opinion will address
these motions together.

Safeco Insurance Company of America (“Safeco”) has moved Waldrertto exclude
the testimony of three experts—Paul Palmer, [ékakerner and Jerry idispeth. Paul Palmer
and Charles Kerner have been designated by FDIC (as receiver for NetBank, FSB)(“NetBank”),
in Case No. 02-16010, by J.P. Morgan ChasekB&l.A., Successor by Merger to Bank One,

N.A. (“Bank One”), in Case No. 02-16014,nch by CadleRock Joint Venture, L.P.



(“CadleRock”), in Case No. 02-16020. Jerry Hueth has been designated by NetBank in Case
No. 02-16010 and by Bank One in Case No. 02-16014.

Royal Indemnity Company (“Royal”) has moved unBaubertto exclude the testimony
of Paul Palmer, Charles Kerner and Charles £aWll three experts lva been designated by
CadleRock in Case Nos. 02-16012, 02-16019, and 02-16022.

This section analyzes these motions on anmtpeexpert basis, below. For the reasons
set forth herein, (1) the Sureties’ motion tclexe the testimony of Paul Palmer and Charles
Kerner onDaubert grounds is_deniedalthough the Court establishes certain limits on the
testimony of these experts; (2) Safeco’s motio exclude the testimony of Jerry Hudspeth
pursuant tdDaubertis denied although the Court edilishes certain limits on the testimony of
Mr. Hudspeth; and (3) Royal’s motion to exatuthe testimony of Thomas Davis pursuant to
Daubertis denied

1. Palmer/Kerner

Paul Palmer and Charles Kerner (“Palmentl dKerner,” respectively) are partners in
Capital Credit Holdings, Inc., and have been joindthgsignated as expert witnesses in Case Nos.
02-16010, 02-16012, 02-16014, 02-16019, 02-16020 and 02-1802@stify as to issues
including (1) interpretation of bond language and “market expentd; (2) the parties’ intent to
make the Banks original obkgs under the suretyonds; (3) the natureole, function and
purpose of insurance/surety products as creditigcements in structured finance transactions;

(4) due diligence and underwritirsgandards; (5) seniitg of lease portfolis; and (6) conduct of

* Originally, Paul Palmer and Charles Kerner also wieignated as experts by United Security Bank (“USB”) in
Case No. 02-16024, and American Motorissuhance Company (“AMICQO”) also moved und¥aubertto exclude

the testimony of Palmer and Kerner (Doc. 2255). The Court has been informed, however, that USB and AMICO
have reached a settlement in Case Wb16024, and accordinglthis Opinion does notdaress the arguments set

forth in AMICO’s motion.



the Banks relating to the CM@&dse bond program. Palmer and kenointly created an expert
report relating to each of tisaireties involved here.
a. Summary of Proffered Testimony

As set forth in the expert reports of Palnagid Kerner and described in their testimony
during theDaubert proceedings before this Court, Palnaerd Kerner propose to testify as to
numerous matters relating to the CMC leasedgmmogram. The Court seforth a summary of
these experts’ proffered testimony hergin.

First, Palmer and Kerner opine thathaligh the surety bonds named CMC as obligee,
CMC was actually a co-principal with the lesseand the intended obligees were the Banks.
Palmer and Kerner base their opinion on seveaufes of these transactions, including (1) the
waiver of defenses provision in the lease dsyrwhich included “absole and unconditional”
language; (2) the languagé the lease bonds defining “defaul{3) the Sureties’ guarantee, in
the lease bonds, of CMC'’s performance as suluser (4) the Sureties’ securing of indemnity
agreements from CMC and its principals; and (5) the Sureties’ initiation of legal action against
CMC to enforce the indemnity agreements. Bage these features, Palmer and Kerner opine
that, absent assignment to an obligee, thégatibns created by the bonds would have been
circular, and the bonds would have had no economic purpose.

Palmer and Kerner opine that, beginningapproximately 1999, various Sureties sought
to enter the lucrative securitimn market, and as a result,vééoped surety bond language that

they believed would be acceptable to investorhéncapital markets. In essence, these experts

® As described on the record during the bench trial proceedings amhitbert proceedings, Palmer and Kerner
generated a joint expert report for each of the cases in which they have been proffered as expert witnesses.
Subsequently, based upon a ruling by Magistrate JudgeyMand¢ecchiarelli, the Banks designated the portions of

the expert reports attributable to Palmer &edner by color-coding. For purposes of thBsaibert motions, the

Court provides only a general summary of the testimony tf expert withesses. The Court notes, however, that

the parties will be required to adhere to Magistratigé Vecchiarelli’s order, and each expert will be permitted to
testify only as to the respective portionsath report that are attributable to him.



seek to testify that the Sureties customizestamdard surety bond into a “financial guarantee
product” to support CMC’s needs the lease bond program.

Palmer and Kerner state that, based upweir knowledge of the relevant market
expectations and industry practices, the bondee vdgafted so as to waive any defenses—a
common feature required by invest purchasing financial guarantee bonds. Palmer and Kerner
also opine that, although the ledsonds here were styled aarstard surety bosdwith CMC as
the obligee, the documents wereustured in such a fashion pramly to avoid a violation of
New York’s “Appleton Rule,” and not taooivey true obligee status to CMC.

By issuing a “modified” surety bond desigheéo compete with financial guarantee
products, Palmer and Kerner opine, the Besebecame subject to principles underlying
securitizations and structured financing, inclgdailocation of risk, and also became subject to
market expectations as to thespective roles and risk assumption of the various parties to the
transactions. In the context affinancial guarantee structure,i@ar and Kerner opine, it was
reasonable for the Banks to rely on the credthefissuing Surety and nti perform their own
underwriting of the CMC lease program.

In reaching the conclusion that all partiesended a transaction in which the Banks
would be obligees, Palmer and Kerner also opine, effectitley,it would make no difference
how many intervening partiex “assignees” were in the obligee chain between CMC and the
ultimate investor. According to Palmer and Kerner, once the financial guarantee structure was
created, the protection prald by the Sureties could benveyed to or througany number of
parties, with no difference ithe investors’ resulting rights.

As financial guarantors, Palmer and Kerogine, the Sureties we responsible under

the bonds and SSAs for properly ungeating the leases. Accondy to Palmer and Kerner, the



Sureties failed to meet the applicable standamise, among other things, the Sureties (1) failed
to perform sufficient investation to permit them to understand CMC’s business model; and
(2) failed to conduct a proper anatysf historical defaults anaeserve appropriately for future
defaults. With respect to the Guardian |, Guandi and Guardian Il pools, Palmer and Kerner
also opine that the Sureties @ntbok to guarantee pools that wensufficiently diversified,
since 100 percent of the dollarlwa of those pools was concengdtin leases with Shandoro
Ventures, Inc. and its affiliates.

Moreover, according to Palmand Kerner, despite the sming obligations undertaken
in the SSAs, the Sureties faileml appropriately serveecthe lease pools, afdled to investigate
whether CMC had appropriate policiegdgorocedures in place for servicing.

b. Parties’ Arguments
1. Sureties

The Sureties argue that the testimony of Raland Kerner does not meet the reliability
and relevance standards setlidn Fed. R. Evid. 702 aridaubert because these experts seek to
testify as to erroneoulegal conclusions (includg conclusions as tooatract interpretation),
personal beliefs as to the weight of the eviderand impermissible opinions on ultimate issues,
such as breach of duy.

The Sureties argue, in essence, thatioua conclusions rendered by Palmer and
Kerner—particularly the conclusion as to the “obligee” status of the Banks—embrace legal,
rather than factual, questions, and are notptioper subject of expert testimony. The Sureties

additionally argue that the testimony of Palmaed Kerner invades the province of the trier of

® For purposes of this motion, Safeco concedes theatidnal qualifications of Palmer and Kerner. Royal,
although it does not expressly make this concession,raises no specific argumentegarding the educational
gualifications of these expert witnesses.

10



fact by rendering conclusions as to ultimate issues of fact, including the following
determinations: (1) the Sureties failed to exsr@dequate due diliggmand conduct appropriate
monitoring; and (2) the Banks’ reliance or thonds, and on the underwriting performed by the
Sureties, was reasonable. The Sureties maititatrthese matters are appropriately determined
by the fact finder, upon consi@ion of relevant witness t@sony, and do not require expert
assistance.

First, the Sureties argue, the opinion egpesl by Palmer and Kerner as to the Banks’
obligee status is inappropriate, since this ultinisgee clearly is subject to determination by the
fact finder. In fact, tb Sureties note, the Court conducted achetrial relating tahis specific
issue. In any event, Safeco asserts, the Basthsus as “obligees” is irrelevant, since the
sureties concede that the Banks are obligees&igranent. The only relevant issues, according
to Safeco, center on the extent of the Banks’ obligee status and how that status was achieved—
i.e., whether the Banks are “original obligees,"merely “obligees byassignment.” Moreover,
the Sureties argue, testimony as to “market expeasdtirather than the p#&s’ actual intent is
irrelevant to a determitian of obligee status.

Second, since Palmer and Kerner are expersgdnritization riner than surety law, the
Sureties contend that these exxpdnave no basis to make aeatenination regarding the Banks’
obligee status under the surebpnds, or to opine regardintpe Sureties’ obligations in
connection with those surety bond#n short, they argue thahere is no “fit” between these
experts’ areas of expertise and the transactibnssue in these cases. Similarly, Royal argues
that Palmer and Kerner should not be permittedestify as to customs and practices in the
securitization industry, sincdghe transactions at issue rle (unlike the Citibank/Chase

transactions also involved in thiisigation) were not asset-baett securitizations. Rather, the

11



transactions in theseases involved simply a purchase inEome streams by the Guardian
Entities from CMC, and the securing of loans frbanks to finance the purchases. Royal relies
on Fed. R. Evid. 702, which requires that testimonytlased upon sufficient facts or data. . . .”
Accordingly, Royal contends, without some ctrorating evidence that these transactions were
securitizations, any expeadstimony to that e#fict should be precluded.

Royal also argues that Palmer and Kerneyukh be precluded &m testifying as to
Royal’s allegedly inadequate due diligence amzhitoring of leases, since California law does
not require a surety to prove that its aelte upon a misrepresentation by the obligee was
justified, and any non-disclosure wiaterial facts by the obligeesgharges the sugeas a matter
of law. See Sumitomo Bank of California v. Iwasakl Cal. 2d 81, 85 (1968). Royal contends
that, since it relied (reasonably mot) on misrepresentans by its obligee, testimony as to what
Royal could have learned through adequate underwriting pr@sas simply irrelevant.

With respect to the opinions of Palmer andri&s as to the Sureties’ alleged breach of
underwriting and servicing duties, the Sureties atbaesuch testimony as to a legal conclusion
is impermissible under Sixth Circuit lavdee McGowan v. Cooper Industries, Ji863 F.2d
1266, 1272-73 (6th Cir. 1988)(expert testimony pesibie as to scope of duties imposed by
industry standards, but impermissible as to defendant’s b#ablse duties). Moreover, with
respect to CadleRock’s casesmgt Royal, the Court has gtad summary judgment to Royal
on any claims arising under the SSAs. (Doc. 2214)us, Royal asserts, any testimony relating
to Royal’s servicing obligationgnder the SSAs must be excluded from the CadleRock cases on
that basis. Finally, with respeto the testimony of Palmer and ter as to the “reasonableness”
of the Banks’ reliance, the Sureties argue thiattdstimony also goes to ultimate factual issues,

invades the province of thery, and is inappropriate.

12



2. Banks

In opposition to the Sureties’ motions, the Bauaksert that both Paémand Kerner have
decades of experience in setimed asset sales involving finaacguarantees, including surety
bonds. Additionally, Palmer has experience wwidéing surety bonds, overseeing the drafting
of surety bonds, and evaluating whether clagimsuld be paid under surety bonds. The Banks
argue that, in determining the relevance offfered expert testimony, the Court is not required
to adopt the Sureties’ charactation of the transaon, and the Banks are entitled to present
evidence that the transaction wdsa different nature than that suggested by the Sureties.

The Banks reject any suggestion that experience working fouléline surety is
required to develop a proper understanding of theseactions. The Banks assert that these
experts are experienced in lease pool financiagstctions and the variotems of associated
financial guarantees. According to the Bartkalmer and Kerner are amply qualified, and their
expert opinions easily meetetheliability standards dbaubert In any event, the Banks assert,
the reliability tests should be flexibly dpal where experts testify based upon knowledge, skill
and experience in a non-scientific fielBee Kumho Tire Co. v. Carmichabk6 U.S. 137, 150
(1999).

The Banks argue that the Sureties’ challertgethe testimony of Raer and Kerner do
not arise undebaubert and instead are more in the natofemotions in limine. The Banks
contend that the opinions of these experts ath @evant and admissible, and that they will
assist the jury in evaluating issues such as (1) the parties’ intent with respect to the Banks’
obligee status; (2) the due diligence and underwriting standards applicable to asset-backed

securitizations; and (3) the application of sstdndards to these casesetluding due diligence

13



that should have been undegakwith respect to CMC, its @actices, and its principals.

First, with respect to the opons of Palmer and Kerner oretissue of obligee status, the
Banks argue that these experts’ opinions aregtppased on the structure of the transactions,
including the terms of the docuntsrand the existence of the indemnity agreements. The Banks
further maintain that the testimony will assist @ jary in understanding the parties’ intent in
these complex transactions. The Banks no#t, tin determining the parties’ motions for
judgment on the pleadings, the Court declined to rule as a rohttev as to the Banks’ obligee
status, absent further evidence on the issu¢hefparties’ intent. Accordingly, the Banks
contend, it is appropriate for experts to testifyft@she custom and practice in an industry, as
well as market expectations, insofar as sudtaru, practice, and expatibns may weigh into
the parties’ understandings the transactions.

The Banks argue, additionally, that testimonyt@she Banks’ original obligee status
does not constitute an impermissible legal conatyssince “obligee” is na term of art and has
an equivalent meaning withiime vernacular in the financigbarantee industry. Moreover, the
Banks assert, expert conclusions as to the Baiigiee status are not improper merely because
they go to an “ultimate” issue in the caSeeFed. R. Evid. 704(a)(“testimony in the form of an
opinion or inference otherwise admissible is abjectionable because it embraces an ultimate
issue to be decided by the trier of fact. . . Fiyst Tenn. Bank Nat’l Ass'n v. Barret868 F.3d
319, 331-332 (6th Cir. 20013ee alsaCentury Indem. Co. v. Aero-Motive Ca54 F. Supp. 2d
670, 677 (W.D. Mich. 2003)(“a district court snaadmit opinion testimony if the expert's
specialized knowledge is helpful to the juryunderstand the evidence determine a fact in
issue, even if the opinion embraces an ultimsdee to be decided by the jury. . . .”)(internal

guotation omitted).
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With respect to the opinions of Palmer andn&s as to the Sureties’ breach of industry
standards for underwriting and sieiag, the Banks arguthat these opiniorsre admissible as
well. The Banks contend that testimony relatinghte Sureties’ breacbf these standards is
relevant to the Banks’ contractudhims, as well as to many tife Sureties’ defenses, including
fraud in the inducement. Moreover, with resgedietBank, the claimir bad faith and breach
of fiduciary duty remain pending against Safeco, and NetBank assertsestaony relating to
servicing standards is relevant to those claihnsthis regard, the Banks again argue that expert
opinions embracing ultiate issues are nper seinadmissibleSeeFed. R. Civ. P. 704(a).

The Banks challenge the Sureties’ interpretation ofStmnitomo Bankase, and argue
that theSumitomocourt specifically declined to impose an absolute duty of disclosure on the
creditor of a surety bondSee Sumitomo Bank0 Cal. 2d at 87. The Banks continue to assert
that Safeco’s reliance upon alleged misreprg®mns by CMC was unreasonable, as the facts
allegedly misrepresented fell within the ope of Safeco’s underwriting and servicing
responsibilities.

The Banks also argue that tMcGowancase is inapposite, since it was decided pre-
Daubert and since the proposed expert was albtua lay withess. Moreover, thidcGowan
witness would have testified as to defendateggligence,” which waa purely legal conclusion
and within the province of thpury. The Banks cite numerous cases in which courts have
admitted opinions as to industry standards and practmss. e.g., Shepherd v. Unumprovident
Corp., 381 F. Supp. 2d 608, 611 (E.D. Ky. 200b);Sec. Sys. Can., Inc. v. Checkpoint Sya3
F. Supp. 2d 598, 620-21 (E.D. Pa. 2002). The Bamise that the témony relating to the
Sureties’ breach of servicing dudiés more akin to the testimony in these cases than to the

testimony found impermissible McGowan

15



The Banks contend that the Sureties’ motions are based upon the alleged absence of
disputed facts relating to the circumstas surrounding the commencement of the CMC
program, and the Sureties’ participation in thaggram. According to the Banks, the Sureties’
position assumes that the Court can determireraatter of law—without consideration of any
expert testimony—that the tram$i@n documents are unambiguousContrary to Safeco’s
position, the Banks argue that the opinions of Raland Kerner are relevant in determining
(1) whether any ambiguities exist in the transactiocuments; (2) the proper resolution of any
ambiguities found in the transaction documenémd (3) the circumstances and intent
surrounding the development of the CMC program.

C. Analysis

As noted in the Suretiediriefing, and during discussis on the record during the
Daubert proceedings, the Sureties do not raisy a&ignificant arguments relating to the
gualifications of Palmer and Kerner to testify tascustoms and practices in securitizations.
Rather, the Sureties challente testimony of these experts the grounds that: (1) testimony
regarding the péies’ expectations and obligations in setized transactions is not relevant in
these cases involving surety bondg) it is never appropriate for experts to express legal
opinions; and (3) the proffered oymns invade the fact-finding gvince of the trier of fact.

Each of the Sureties’ objections to the proffered testimony, therefore, fails to raise
grounds for excluding the testimonyits entirety pursuant tDaubert Rather, as the Sureties
concede, the Sureties’ motions are more akimations in limine, in which the Sureties seek an
order prohibiting some or all of their testimonygnounds that it is either irrelevant or otherwise
inadmissible.

While the motions at issue are in fact akin to motions in limine, as the Court noted on the
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record during theDaubert proceedings, this Court has extensive familiarity with the issues
involved in these cases and is uniquely situatedesolve the issues raised in these motions,
including issues properly characterized as motiarigmine. The Court thus considers, in this
Opinion, all of the issues raisadd now made ripe by the parties.

Initially, the Court finds that the bulk of éhproffered testimony of these experts relates
to matters that have been addressed by thist@oaertain of these cas, and thus are no longer
at issue in those cases. Agvously noted in this Opinion, in July 2009, the Court conducted
bench trial proceedings in nine cases, and esyueEntly issued a Bench Trial Opinion (Doc.
2459). In the Bench Trial Opiniothe Court made the following finags: (1) in all transactions
considered by the Court in the Bench Trialidgn, CMC was the original obligee, and the
Banks were assignees of thghtis of CMC; (2) the bonds isstl by the Sureties were not
“financial guarantee” instruments but wesmply surety bonds; and (3) the Sureties’
interpretation of the&Sumitomocase is impermissibly broad, and the Banks are not precluded
from arguing unjustifiable reliance by the Suretim information or representations provided by
cmc.’

With respect to the cases involved in thedetrial proceedings, testimony contrary to
the Court’s findings as to any of the above isgga® longer material. Accordingly, as to Case
Nos. 02CVv16012, 02CV16019, 02CV16020, and 0260822, the following rulings apply:

(2) Palmer and Kerner are precluded frorstifging that these transactions were

“financial guarantees,” “structured finee” transactions, or “securitizations.”

(2) Palmer and Kerner are precluded fromitgisg that the parties intended to create

" In reaching the conclusions set forth in the Bench Trial OpitienCourt declined to rely on the testimony of the
experts proffered by either the Banks or the Suretieger@he substantial withess testimony presented to the Court
bearing upon the parties’ transactional intent, as well as the language of the transaction documents themselves, the
Court found expert testimony unnecessary to discern the intent of the parties to the CMC LedsnBactibns.
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or effect any of the above transactional forms.

(3) Palmer and Kerner are precluded frontitggg that the languge of the bonds or
any other transaction documents, or other struceleahents of these transactions, are consistent
with or indicative of any of th above transactional forms. Te extent the Banks can lay a
foundation for these experts’ knowledge of surety bond tréinsac they maytestify that
aspects of these transactions were unusual isufrety context (if that is so) or would tend to
create unusual expectat®in the parties.

(4) Palmer and Kerner are precluded frontitgsg as to the customs and practices
or “market expectations” associated with anytleé above transaction&rms, but, as noted
above, may express opiniongaeding any unusual aspectsioése surety transactions.

(5) Palmer and Kerner are precluded from testifying that any entity other than CMC

was the original obligem these transactions.

(6) Palmer and Kerner are precluded fromstifging as to the underwriting standards
applicable to a financial guarantor; howeverthe extent that the Banks can lay a foundation as
to these experts’ knowledge of undervfistandards applicable to surety barahsactions, the
testimony of these experts may be permitted on this limited issue.

(7) Palmer and Kerner are precluded frontitgsg as to the appropriateness of the
Banks’ reliance on the underwriting conducted bg @Bureties, to the tent that opinion
assumes a transactional form that differsnfrthe one the Court found in the Bench Trial
Opinion.

(8) Palmer and Kerner are precluded frontitgisig as to the appropriate servicing

standards applicable to_a financial guaramtoa lease pool transaatiphowever, to the extent

that the Banks can lay a founida as to these experts’ knmgige of servicing standards
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applicable to surety bonlansactions, the testimony of tkesxperts may be permitted on this
limited issué®

(9)  While these experts may be permitted dite, to the extent delineated above, as
to certain standards applicable to the Surettes,Court will not permit these experts, in any
event, to testify as to ultimate issues of fact—i.e., breddhe applicablestandards. In many
instances, testimony as to breach of duty wouttbepass legal conclusions, and this Court has
already stated on the record that it will not pemempert withesses to express legal conclusions.
SeeTranscript of Bench Trial Procéiegs, at 341, 437; Transcript Blaubert Proceedings, at
203. Even where testimony as to breach of duty would not necessarily involve a legal
conclusion, the Court finds that such testimony wanVade the province of the trier of fact and
accordingly, will not be permitted.

As to those cases in which no bench tpabceedings occurred before this Court
(including cases 02-16010 and 02914), the Court has issued no fimgs as to the issues set
forth above, and the parties to those casesnat bound by the Court’s determinations in the
Bench Trial Opinion. The analysis set forth velapplies, accordingly, only to those cases not
involved in the bench trial proceedingewiously conducted before this Court.

As noted above, upon revient the Palmer and Kerner repdttappears that the opinions
of these experts have general valece and utility to the questions at issue in these cases. The
Court finds generally that theseo experts are adequately gtieli within their respective

disciplines, and have knowledgend expertise sufficiently relevant to these transactions to

8 With respect to the cases involving CadleRock and Royal (02-16012, 02-16019 and 02-16022, the Court notes that
summary judgment has been previously granted to Royal in those caseg, tiradi€adleRock did not receive an
assignment of the rights of its predesmrs SkyBank, in the Royal SSAs. (D&214). Accordingly, to the extent

that CadleRock seeks to proffer expert testimony asetedhvicing duties of Royal, and the testimony sought to be
elicited is based upon provisions of the SSAs, such testimony also will be precluded.
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provide testimony that would belp&ul to the trier of fact.

First, in those cases where feurt has not made findings tasthe identity of the initial
obligee in these transactions (including ca3246010 and 02-16014), the Court finds that the
Banks are entitled to proffer thestimony of experts Palmer andrKer to assist the finder of
fact in determining that threshold isseThe testimony of these exp® with resgct to this
issue, however, will be limited to (1) the sturet elements of the CBllease bond transactions;
and (2) each expert’s opinion as to the signifieaaod purpose of each of those elements in the
overall transactional structure. Thus, to é&x¢ent that the Banks cday sufficient foundation,
and that the opinions sought to be elicited alevent, Palmer and Kerner will be permitted to
testify that (1) certain transagtis contain elements consistenthaa “securitization” structure;
and (2) certain customs, practicesd expectations of investors prevail in the securitization
market.

As noted previously in this Opinion, thiSourt will not permit expert withesses to
express legal conclusions, or opae to ultimate issues of fa@eeTranscript of Bench Trial
Proceedings, at 341, 437; TranscriptDaEubert Proceedings, at 203. Accordingly, Palmer and
Kerner are precluded from testifigy as to (1) the identity of ¢horiginal obligee; (2) the legal
“meaning” of certain contractuglrovisions; or (3) théintent” of the paties in structuring a
transaction in a particular manner.

As discussed at some length in the BendalT@pinion, moreoverthe Court rejects the
narrow interpretation of thBumitomacase advanced by the Suretidhe Court will adhere to

its reading ofSumitoman future proceedings in all cases, and thus will not preclude the Banks

° While the Court found, in connection with the bencH piaceedings conducted in July and September 2009, that
reliance on the testimony of Mr. Palmer was unnecessagstution of the issues presented to the Court in that
proceeding, the Court does not presunat the same analysis would apply to a trial of this issue in connection with
other transactions, and accordingly does not prejudge the relevance of these experts inasuch a tri
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from arguing unjustifiable reliance by the Suretos information or representations provided by
CMC. As such, to the extent that the Bames lay an appropriate foundation, Palmer and
Kerner also may be permitted to testify tasthe underwriting and due diligence standards
applicable to the Sureties inetftontext of these transactiofis Again, however, these experts
will be precluded from expressing legal opiniarsopining as to ultimate facts, including the
“adequacy” of the Sureties’ due diligence oe tlieasonableness” of @éhBanks’ reliance. In
short, while these experts may testify to the contd#nindustry standasi with respect to
underwriting, they will not be penitted to testify as to breadf those standards.

Finally, with respect to issues of serwigj the Court again declines to preclude the
testimony of these experts (upon appropriate fotiowlaas relates tahe general industry
standards applicable to these Suretiessévicing and monitoring of the lease pddlsAgain,
however, while these experts m#gstify as to the content ohdustry standards relating to
servicing, they will be precluded from testifyirgg to ultimate facts, including breach of the
industry standards laging to servicing.

For the reasons set forth herein, the Suretregions to exclude the expert opinions of

9 The Sureties have argued that Palmer and Kerner hswffidient experience with surety bonds to testify to the
underwriting and servicing standards applicable to the issdiensrety bonds. Mr. Palmer testified, however, that

he has worked with various forms of surety bonds—including excess SIPC bonds and financial responsibility
bonds—throughout his career. TranscoptBench Trial Proceedings, at 343. Thus, even in the event that these
transactions are ultimately found rtotinvolve securitizations, the Court will not, at this point, absolutely preclude
the testimony of these experts as to the underwriting and servicing standards applicable to the Sureties.

In any event, in the cases where the Court has not conducted bench trial proceedings, the Court has issued
no ruling as to whether the transactiomgler consideration should be viewasl“securitizations” or simple surety
transactions. Accordingly, it is alsocalear at this stage whether these expmdyg be permitted to testify as to the
content of the underwriting and servicing standards applicable to financial guarariorshort, both the
admissibility and relevant scope of themxperts’ testimony at later stagesis#se proceedings may be dependent,
to some extent, on a finding by the Court as to the ie@mstiucture of these trantaas. The Court will revisit
that issue after the bench trial proceedings scheduled for October 4, 2010.

1 Wwith respect to the NetBank case, 02-16010, the Court notes that NetBank retains claims against Safeco under
Georgia law for breach of the covenant of good faith and fair dealing/breach of fiduciarylaldkys context, the
expert opinions of Palmer and Kerner as to applicable industry standards for servicing are parttaNariy.
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Palmer and Kerner in ¢ir entirety pursuant t@®aubert are denied As set forth herein,
however, the Court establishes certain restnst and limitations orthe testimony of these
experts, which will be applicable to any future proceedings in these cases.

2. Hudspeth

Jerry Hudspeth (“Hudspeth”) was retained by NetBank and Bank One in Case Nos. 02-
16010 and 02-16014, to offer opinions as to the adequacy of Safeco’s servicing of the leases.
Safeco has challenged the adnidgy of Hudspeth’s testimony oa variety of grounds. For the
reasons set forth herein, Safecwistion to exclude the testimowy Jerry Hudspeth pursuant to
Daubert is denied although the Court edibshes certain limitson the testimony of Mr.
Hudspeth.

a. Summary of Expert Testimony

As set forth in Mr. Hudspeth expert report ah described in his testimony during the
Daubert proceedings, Mr. Hudspeth is an independent consultant in the area of financial
services, as well as management of portfolaskbd by asset-backed securities (including lease
and loan portfolios). Mr. Hudspeth testifiechtthe has experience auditing and evaluating the
performance of servicers, and has worked witingaagencies to determine whether a particular
servicer meets the criteria to obtain indystertification as anaster servicer.

Hudspeth has been proffered in this action to testify as to the industry standards
governing servicing of lease and subprime leas#fghiais, as well asallocation of servicing
duties, and to opine as to Safeco’s complianite those standards in the context of the CMC
lease pool program. Hudspeth seeks to testidy (h) Safeco did not service the leases in
accordance with industry standards; (2) Safeco did insufficient due diligence on CMC to

determine CMC'’s ability to service the leasesualsservicer; and (3) as master servicer, Safeco
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conducted insufficient oversight of its subservicer, CMHudspeth seeks to testify, in part, that
the SSA provisions requiring Safe to service the leases agtremely unusual, and that it
would be atypical for a surety suab Safeco to have the skillseded to properly service leases.

Upon review of Hudspeth’'sxpert report, the Court naethat the report focuses
primarily on a summary of the actions that atitgmlesignated as “Maar Servicer” should take
with respect to ensuring prapgerformance by its subservise Such actions include
performance of proper due diligence with respect to the subservicer's systems and processes, as
well as its financial strength dsusiness stability. In this gard, Hudspeth seeks to offer
testimony that Safeco failed to comply both wiitle servicing standards set forth in the SSAs
and with industry custom and practice.

b. Parties’ Arguments

Safeco argues that Hudspeth’s testimonysdoet meet the reliability and relevance
standards set forth in Fed. R. Evid. 702 Badibert because his report includes erroneous legal
conclusions (including conclusis as to contract interpretation), as well as impermissible
opinions as to breach of duly. As with respect to Palmer and Kerner, Safeco argues that
Hudspeth’s testimony as to Safeco’s alleged breddis servicing duties is impermissible under
Sixth Circuit law.See McGowgn863 F.2d at 1272-73. Safecsa@largues that Hudspeth’s
opinion that the Sale and Selvig Agreement set forth the indng standards for the servicing
of leases constitutes an inappropriate interpretation of contract language, which usurps the fact
finder’s function and is ultimately irrelevant.

In their responses to Safeco’s motion, th@l&aargue that Hudsfieis amply qualified,

and that his testimony will be helpful to tiery in understanding the servicing standards

2 For purposes of this motion, Safeco conceatesducational qualifications of Hudspeth.
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applicable to subprime leasergolios. The Banks assertat Hudspeth has many years of
experience as a servicer and collateral mantayeleasing and loan portfolios, and currently
works as a consultant to various companies in the servicing industry. Additionally, Hudspeth has
published several articles relating to seingg securitization angdortfolio management.

As with respect to Palmer and Kerner, thelBacontend that Hudsies expert opinions
are relevant to the Banks’' contractual clairas, well as Safeco’s defense of fraud in the
inducement. The Banks argue that Hudspettssn®ny is particularly relevant to the Banks’
claims under the SSAs because the SSAs impapeess obligations on Safeco to properly
service the leases “in accordanwith customary and usual practices of institutions which
service equipment Leases. . ..” SSA, at § 2.2(d).

The Banks suggest that Hudspeth’s testimailybe useful in determining the meaning
and scope of the SSA provision requiring propevisig of the leases, and is not inadmissible
merely because it touches upon ultimate issuésezich of duty. “[T]estimony in the form of an
opinion or inference otherwise admissible is abjectionable because it embraces an ultimate
issue to be decided by the trierfatt. . . .” Fed. R. Evid. 704(a$ee alsdCentury Indem. Co. v.
Aero-Motive Caq. 254 F. Supp. 2d 670, 677 (W.D. Mich. 2p03a district court may admit
opinion testimony if the expert’s specialized knadge is helpful to the jury to understand the
evidence or determine a fact in issue, eveth& opinion embraces an ultimate issue to be
decided by the jury. . ..”). In short, the Bankguer that the issues raiskg Safeco go not to the
relevance or reliability of Hudspeth’s testimobyt to its weight—a determination ultimately to
be made by the trier of fact.

C. Analysis

Initially, the Court notes that the two casesninich Hudspeth haselen proffered as an

24



expert were not part of the bench trial procegsl conducted by the Count July and September
2009, and accordingly, the Court’'s Bench Trial Qginhas no impact on the admissibility of
Hudspeth’s expert testimony. For the reasondaéh herein, Safeco’snotion to exclude the

testimony of Jerry Hudspeth pursuant Daubertis denied although the Court establishes
certain limits on the testimony of Mr. Hudspeth.

Given that the Banks retain breach of contd&ims with respect to Safeco’s obligations
under the SSAs, Hudspeth’s opinions as to_the comwfietite prevailing servicing standards—
i.e., standard practices and procedures irsémeicing industry—appear toe both relevant and
appropriate in the context ofighlitigation. As the Banks haveoted, the provisions of the SSAs
actually reference and incorporatelustry servicing standardsyc&aHudspeth clearly is qualified
to opine as to the content and scopéose industry standards.

As previously explained in th Opinion with respct to the Palmemal Kerner testimony,
however, this Court will limit Hdspeth’s testimony to theowtent and scope of industry
standards, and Hudspeth will be precluded from testifying as to (1) any legal conclusions; or
(2) any ultimate issues @dct. Hudspeth will b@recluded, therefore,dm actually interpreting
the provisions of the SSAs, or from offerirgy testimony as to Safeco’s “breach” of the
standards applicable to argeer of lease pools.

Further, to the extent thatudspeth seeks to tég as to the “unusdaor unique nature
of these transactions, he will be permitted tsdo Hudspeth may not, however, testify as to any
conclusion that the “unique” natu the transactions affectshether a breach of servicing
standards occurred. Again, whitudspeth may point out the emteto which the transaction
documents contain certain elements that areerittonsistent or iransistent with industry

standards, Hudspeth will be precluded from ding the province of theiar of fact by offering
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any testimony that would amount to interpretatowranalysis of the contractual documents, or
any of the parties’ respectivet@mt in connection therewith.
For the reasons set forth herein, Safeco’sondo exclude the expert testimony of Jerry

Hudspeth in its entirety pursuant Daubertis denied As set forth herein, however, the Court

establishes certain restrictioasd limitations on the testimorof Mr. Hudspeth, which will be
applicable to any future proceedings in these cases.
3. Davis

Thomas Davis (“Davis”) is an accountaatained by CadleRock in Case Nos. 02-16012,
02-16019, and 02-16022 to opine as to the finamejorting of CMC. Royal has moved to
exclude Davis’s testimony. For the reasonsfsgh herein, Royal'smotion to exclude the
testimony of Davis pursuant aubertis denied

a. Summary of Expert Testimony

Davis has been proffered by CadleRock as a rebuttal witness to challenge one of the
points made by Royal expert Robert Post. MstPpined that Royal'snderwriting procedures
“included a review of CMC's finanal position, as reflected in thdsic] financial statements. . .

" Dawvis, in rebuttal, tesids that the weaknesses in CMC’sihass should have been apparent
to Royal through a careful reviest CMC'’s financial statements.

Davis seeks to testify, in sum, that (1) CM®@uld have been reporting the sale of lease
pools as secured borrowing; (2) if CMC had reported its borrowing, the company’s
profitability on its balace sheets would have been gseaeduced; (3) CMC insufficiently
reserved for anticipated deftaiand losses on leases; (4) fmancial statements relied on by

Royal contained various deficigies, as well as mathematicahd other errors; and (5) the

primary cause for CMC'’s failure was the flawfathncial assumptions omhich its business was
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premised.
b. Parties’ Arguments

Royal does not make clear the reasons thaeeks exclusion oDavis’s testimony.
Royal’s brief suggests that, asthvits challenge tdhe testimony of Palmeand Kerner, Royal
believes that Davis’s testimony purpoto instrucon legal issues and/owvades the province of
the jury. Royal also@pears to argue that Daig opinion as to Roya allegedly deficient
underwriting is irrelevant, because Califordaav does not require a ly to demonstrate
justifiable reliance on misregsentations by its obligeBee Sumitomo Bank0 Cal. 2d at 85.

Although CadleRock initially failed to respd to Royal's motion to exclude the
testimony of Davis, after the Court pointed ¢his oversight dung the course of thBaubert
proceedings, CadleRock filed a supplemebtf in opposition on July 17, 2009. (Doc. 23%7%).
In its supplemental brief, CadleBk argues that Davis’s testimonyredevant to (1the issue of
justifiable reliance by # Sureties; and (2) the Suretieshtention that CMC was a fraudulent
Ponzi scheme from its inception.

C. Analysis

Initially, the Court notes that each of the &msn which Davis has been proffered was
part of the bench trial proceedings conducted befaseCourt and is subject to the rulings in the
Court’s Bench Trial Opinion. As such, in eachtloése cases, the Couartticipates that a jury
trial will occur as to the “seconstage” of the case, in which theetr of fact will consider the
Sureties’ defense of fraud in the inducement.thet context, the Cotifinds the testimony of

Davis both relevant and admissible. Accogly, Royal’'s motion to exclude Davis’s testimony

13 cadleRock’s July 17, 2009 filing (Doc. 2397) was atlylas a “Motion for Leave to Supplement Brief in
Opposition toDaubert Motions.” This motion is hereby grantexs unopposed, and the Court will consider
CadleRock’s arguments in response to Royal’s motion.
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pursuant tdaubertis denied

Upon review of Davis's expert report, thisport does not appear to instruct on legal
issues, nor does it embrace factual questionsoablyi within the province of the jury. Rather,
Davis’s report presents a logical and technmahlysis of the financial statements of CMC
during the 1998-2000 time period, and explains himse statements should have been
interpreted by a knowledgeable aditigent reviewer. Given the special expertise required to
properly interpret the CMC financial statemenk® Court believes that Davis’s testimony will
be helpful to the jury in understanding the mhation that was in Royal's possession during its
underwriting of the CMC program.

Moreover, as noted abewvith respect to the Palmer and Kerner expert reports, the Court
has rejected the Sureties’ reading of wemitomo Bankase, and will not preclude the Banks
from introducing evidence to sum their assertion that the i®ties unreasonably relied upon
representations by CMC. Davissalysis is highly pertinent tbe justifiable reliance prong of
Royal's fraud defense. Accordingly, the Court denkRsyal's motion to exclude Davis’s

testimony, and declines, at this pointjrtgpose any limitations upon Davis’s testimony.

B. Safeco Motion re: Testinony of Michael P. Larrick
[J.P. Morgan Chase (successor Bank One), Case No. 02-16014] (Doc. 2245)

Safeco has moved to exclude the testimonilishael P. Larrick (Larrick”), an expert
witness designated by Bank Offe.Bank One has designated Larrick testify as to various
issues, including (1) researdhyestigation and development pfogram insurance and surety

products; (2) the incorpation of financial guaray language into a suyebond form; (3) the

14 Larrick also was designated as an expert by The Provident Bank (“Provident”) in 02-16021; however, Safeco and
Provident recently reached a settlemafrll claims in that actior5ee02CV16021, Docs. 51, 52, 53.
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underwriting of financial guaraytproducts; (4) the maeting of program insurance and surety
products, and associated marlkeapectations; and (5) the opeaatiof these products in the
marketplaceSeeBank One brief, Doc. 2265, at 14. Rbe reasons set forth herein, Safeco’s
motion is_deniedalthough the Court estisdhes certain limits on the testimony of Mr. Larrick.

1. Summary of Expert Testimony

Larrick’s testimony is based primarily on asziew of the transaction documents, as well
as Larrick’s familiarity with the insuranceduastry and standards relating to the design and
marketing of insurance products. Larrick opinessentially, that (1) Safeco failed to conduct
appropriate due diligence and underwriting to Ineesufficiently familiar with CMC’s program
prior to making the decision to participatetivat program; and (2) idesigning and marketing
the CMC program, Safeco made numerous pronasesrepresentations to the Banks, which it
later disavowed by denying the ide’ claims for payment.

As set forth in Larrick’s expert report,eghessence of Larrick’proposed testimony is
reflected in fourteen specific conclusionsi@rdated by Larrick, which are summarized by the
Court below as follows:

(1) Bank One has obligeeasiis under the Safeco bond;

(2) The Safeco bond contains no defenses;

3) The CMC lease bond program providedit enhancement, and effectively
substituted the creditworthiness of Safeaotl@ creditworthiness of CMC or its lessees;

4) CMC was “Safeco’s business partneuiderwriting, servicing, and marketing”;

(5) Safeco’s bond constitutes a financial guee, and thus imposes on Safeco an
obligation of due diligence;

(6) The lease bonds were a novel product, which included the assumption of risks
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outside the realm of surety;

(7) The SSAs were “an integral part” thie marketing of the lease bond program;

(8) The SSAs require Safeco to “perforrfuaction” “outside the realm of surety”;

(9) Safeco “bypassed all reasonable due diligence”;

(10) Upon proper due diligence, Safeco wauwdde declined to participate in the CMC
program;

(11) Safeco failed to conduct proper monitg and servicing over the life of the
program;

(12) Safeco “does not haveethight” to discontinue payménto banks or decline to
honor the banks’ claims;

(13) Safeco’s position in this litigation isffectively, a representation that its surety
bond “was illusory”; and

(14) “There is no evidence” that Sefeés present interpretation of the bond, or
Safeco’s asserted defenses, were “consideredemmplated, discussed, envisioned or disclosed”
during the design or markegj phases of the program.

2. Parties’ Arguments
a. Safeco

Safeco argues that Larrick’s testimony slagot meet the reliability, relevance and
gualification standards set forth in Fed. R. Evid. 702 Badbert since Larrick lacks the
gualifications to testify as an expert inetlarea of suretyship,nd Larrick’s report draws
numerous impermissible legal conclusions. Safegues, first, that lraick’s employment and
consultant experience relatesth@ insurance industry, not thersty industry, and that Larrick

never has acted as a consultant or expert vetorsehalf of or against a surety. Additionally,
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Safeco points out that, as Larrick testified giaigtion, he lacks knowledge of suretyship law.

Generally speaking, however, Safeco’s motiotargeted not at lrack’s qualifications
or methodology, but at the relevance and utilityceftain conclusions contained in Larrick’s
expert report. Safeco specifically challendesr of the fourteen anclusions articulated by
Larrick, arguing that these opinions involve eeous and impermissible legal conclusions.

The challenged opinions include Larrick’s staents as to (1) the obligee status of Bank
One; (2) Safeco’s ability to asséraud defenses in responsehie Bank’s claims under the lease
bonds; and (3) Safeco’s right tovestigate the Banks’ claims undee bonds. Safeco contends
that these opinions involve contract interpretation, which is the exclusive function of the trier of
fact. Safeco also args that Larrick cannot ape as to whether Safésabligations under the
lease bonds are independent of the lessees’ tibhga since Larrick’s opion in this regard
conflicts with fundamental prciples of surety law.

Safeco further asserts that Larrick’s opini@ne impermissible insofar as they are based
upon Larrick’'s beliefs as to what a sureshould do in respoms to an obligee’s
misrepresentations, rather than actual legal reménts. For example, Larrick testifies that a
surety has a “preeminent” duty to verify reetations made by the obligee and that the surety
may not rely on information provided by otherSafeco argues that the standards of conduct
advocated by Larrick are more stringent thamlttw imposes, since Califua law provides that
an obligee’s failure to disclose materiatfs will discharge a surety from liabilitgee Sumitomo
Bank of Cal. v. IwasakirO Cal. 2d 81, 85 (1968).

Safeco relies on this Court’'s opinion Welding Fume Productsn which this Court
excluded testimony of a business eiti, based on the Court’s deténation that testimony as to

ethical standards more stringent than the law requirould “tend to misdirect the finder of fact.
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... In re Welding Fume Prods. Liab. Litjg2005 U.S. Dist. LEXIS 46164, *86 (N.D. Ohio
Aug. 8, 2005). Safeco argues that, similarly, lckrcannot testify as tetandards of conduct
inconsistent with actual legal requirements.

b. Bank One

Bank One argues that Safeco has impropeolyched a simple motion in limine as a
Daubert motion, and that all of théssues raised by Safeco go to the weight of Larrick’s
testimony, not its admissibility. Bank One assditst, that Larrick isamply qualified in the
fields of insurance and financial guarantees—aqugaliions that Safeco does not dispute. While
Larrick’s area of expertise does niatlude surety law, Bank Onewtends that such expertise is
not necessary, since Larrick’sstenony is based on (1) his familiarity with financial guarantee
products; and (2) his knowledgeegarding research and wd#dopment, underwriting, and
marketing of insurance and financial guarargesducts. Moreover, Bank One asserts, despite
the fact that Larrick’s opinion encompasses a ¢hn@nge of topics, Safeco seeks to challenge
only a few narrow conclusions in Larrick’s repoAccordingly, Bank One maintains, exclusion
of the entirety of Larrick’sestimony would be inappropriate.

Bank One rejects Safeco’s aggm that Larrick’s testimonys based upon impermissible
legal conclusions. Bank One argues, rather, titheart of Larrick’'s expert opinion is his
determination that Safeco customized a stangarety bond into a “fiancial guarantee product”
to support CMC’s needs in thease bond program. All of back’'s further conclusions,
according to Bank One, are based not upon suaety but upon industry standards and market
expectations relating toansactions involving finamal guarantee products.

Bank One insists that Larrick’'s conclusioreating to (1) the Bank’s obligee status,

(2) Safeco’s ability to assert fraud defensegy; $afeco’s waiver of the right to investigate
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claims; and (4) Safeco’s liability independenttioé lessees, are baseat on Larrick’s personal
beliefs or legal analysis, but upon Larrick’'s understanding of the opeddtiorancial guarantee
products, as well as industrystam and common industry usagetefms. According to Bank
One, Larrick does not interpra@ny contractual terms pursuant legal standards. Rather,
Larrick testifies that the trans&m was structured in such a way to qualify Safeco’s bond as a
“financial guarantee product.” Within thaafnework, Bank One contendsrrick then testifies
as to industry custom, praaticand standards relating toethusual operation of financial
guarantee products. In Larrickigew, financial guarantee produdgenerally contain a waiver
of defenses, and do not includeght to investigate claims prior to payment. Bank One asserts
that Larrick’s conclusions relai to Bank One’s obligee status,vasll as Safeco’s obligations
vis-a-vis the lessees, also sténmm his basic conclusion théie bonds are financial guarantee
instruments.

Bank One acknowledges that some of Larriddaclusions may embrace ultimate issues
in these actions. Bank One relies, however, on Fed. R. Evid. 704(af.eataty Indem. Co.
254 F. Supp. 2d at 677, discussed above, foptbposition that expert reports touching upon
ultimate issues are nper seinadmissible.

With respect to Safeco’s arguments aghe scope of its undeniting requirements,
Bank One argues that Larrick can testify as tokelaexpectations anddustry standards, even
to the extent that such standards exceed the requirements imposed on sureties by law. Given the
parties’ disagreement as to the form of tlmsaction, Bank One argues that Larrick’s testimony
will assist the jury in understanding the undenmgtpractices and standards relevant to different
insurance products, and the expectations thateéhpser of a financigjuarantee product would

have had with respect to underwriting of trengactions. Larrick’gestimony, Bank One argues,
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will be particularly helpful imrassisting the jury to understane ttomplex area of insurancgee,
e.g., Peckham v. Continental Casualty Ins., 865 F.2d 830, 837 (1st Cir. 1990).
3. Analysis

As with many of the other motions filed these actions, Safeco’s motion addressed to
the testimony of Larrick agars to be more akin to a motion in limine than Reabertmotion.
As previously expressed in this Opinion, howetais Court will determinell issues relating to
the pending motions. For the reas set forth herein, the Coumdis generally tt Mr. Larrick
is adequately qualified within his discipline, and has knowledge and expertise sufficiently
relevant to these transactions to provide temtiynthat would be helpful to the trier of fact on
certain matters at issue in tkesases. Accordingly, Safeco’s motion to exclude Larrick’s
testimony in its entety pursuant t®aubertis denied

Initially, the Court notes that Larrick hagdn proffered only by Bank One to testify in
Case No. 02-16014, a case that was not part of this Court's beathproceedings.
Accordingly, this case is unaffected by theu@’'s Bench Trial Opinion, and the Court has
issued no findings in this case as to tlasactional structure or the intended obligee.

Given that this Court has issued no findings as to the identity of the initial obligee in the
Bank One transactions, the Court finds that Bank @rentitled to proffer the testimony of Mr.
Larrick to assist the Court in deteining that threshold issue. Asth other experts discussed in
this Opinion, however, the testimy of Mr. Larrick will be limitedto (1) the structural elements
of the CMC lease bond transactsy and (2) Mr. Larrick’s opinioms to the significance and
purpose of each of those elementshe overall transactional struotur Mr. Larrickthus will be
permitted to testify that (1) certain elements present in these transactions are consistent with

elements generally found withia financial guarantee transaxtj and (2) certain customs,
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practices, and expectations préwath respect to purchasersfofancial guarantee instruments.

Again, as noted previously in this OpinionistiCourt will not permit expert witnesses to
express legal conclusions, or opae to ultimate issues of fa@eeTranscript of Bench Trial
Proceedings, at 341, 437; TranscripDafubertProceedings, at 203. caordingly, Mr. Larrick
is precluded from testifying as to (1) the idenbfythe original obligee; (2) the legal “meaning”
of certain contractual provisions; (8) the “intent” of the parties in structuring a transaction in a
particular manner.

Thus, the Court will not permit Mr. Larrick to testify as to any purported obligation or
requirement imposed upon a surety, to the extentdiach a requirement is inconsistent with, or
more stringent than, the requirements of California I8@e In re Welding Fume Prods. Liab.
Litig., 2005 U.S. Dist. LEXIS 46164, *86 (N.D. Ohfug. 8, 2005). Nor will Mr. Larrick be
permitted to opine as to the legal requireraantposed upon Safeco by these particular bonds,
including issues relating to (a) the purported waofedefenses by Safegursuant to the “fraud
waiver” language in the leasend; or (b) any purported wrongfabnduct by Safeco based upon
its assertion of legal defenses in these proceedings.

With respect to Mr. Larrick’s opinions reilag to underwriting and servicing standards,
this Court already has found ththe Banks will be permitted fatroduce evidence in support of
their arguments pertaining tanjustifiable reliance by # Sureties on information or
representations provided by CMQVoreover, as the Court hassued no findings in this case
pertaining to the intended structunf these transactions, theut cannot disquidly Mr. Larrick
at this point based upon his alleged lack of epee with surety underwriting. As such, to the
extent that the Banks can lay an appropriatendation, Mr. Larrick also may be permitted to

testify as to the underwriting, due diligence andriseng standards applicable to Safeco in the
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context of these transactiotts.Again, however, Mr. Larrick magot express legal opinions or
opine as to ultimate facts, including the “adequacy” of the Sureties’ due diligence or the

“reasonableness” of the Banks’ reliancenu$, Mr. Larrick may tgtify to the_contenof industry

standards but will be precluded from testifying as to breathose standards.

By way of example, while Mr. Larrick (Inay testify that theSafeco lease bonds (or
other transactional documents) contain features consistenttivaigie frequently contained in
financial guarantee instrumentd (2) may opine as to the ausis, practices and expectations
pertaining to the market for finaial guarantee instruments, Lakimay not opine that the lease
bonds are or were intended to be financial gua& instruments. Moreover, Larrick may not
interpret the language of the lease bonds or as®aociransaction documents in order to offer
opinion testimony as to the rights andigétions of the parties thereunder.

For the reasons set forth herein, Safeco’sianato exclude Larrick’s expert opinion in
its entirety pursuant t®aubertis denied As set forth herein, however, the Court establishes
certain restrictions and limitations on thetirmeny of Mr. Larrick, which will be applicable to

any future proceedings in these cases.

C. Safeco Motion re: Tesimony of Daniel Cadle
[CadleRock, 02-16020](Doc. 2249)

Royal Motion re: Testimony of Daniel Cadle
[CadleRock, 02-16012, 02-16019, and 02-16022](Doc. 2248)

Royal and Safeco have moved, pursuantDaubert to exclude th testimony of

proffered CadleRock expert DahiCadle (“Cadle”). Mr. Cadlés a former president of The

5 The relevance (and accordingly, taémissibility) of Mr. Larrick’s testimonyo later trial proceedings may be
dependent, ultimately, on a determination by the Coutbake structure of theseatrsactions. The Court will
revisit that issue at the conclusion of the bench trial proceedings scheduled for Ocati€). 4,
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Cadle Company, Inc. (an affiliate of CadleRpcand a current Chairman of the Board and
director of that company. McCadle testified that he has owhand/or controlled The Cadle
Company, Inc. and associated companies since 1987.

CadleRock has designated Cadle as its expéestiy as to numerous matters at issue in
these cases. Royal and Safeco have théweexclude Cadle’s testimony pursuanDaubert
based upon (1) Cadle’s asserted lack of qualificatiotise relevant areas; and (2) Cadle’s status
as an owner and high-level officer @fparty to this case. Thaasis, the Sureties allege, renders
Cadle a partisan and far too kedgo provide a reliable exgepinion in this matter.

For the reasons set forth herein, the Besé motion to exclude Cadle’s testimony
pursuant tdaubertis granted

1. Summary of Expert Testimony

Cadle has been designated to testify, acogrth CadleRock, as to the following subject
matter areas:

(1) The commonly understood definitionime and subprime crédisk within the
financing industry.

(2) Valuing subprime debt instrumertased upon anticipated default rates and cost
of funds.

(3) Servicing required tachieve anticipated or projected payments upon the debt
instruments during the ruffemf the instruments.

4) The normal costs of servicing C dddeases (as opposed to B & C leases).

(5) Impact of cash flow when the origirlaksor is required to make the payments on
behalf of the original lessees in order to keep the default rate low regardless of the actual lessee

default rate.
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(6) The peril of having risk concentratiovithin an individu&pool of leases.

(7) Determining that the guaranteed leases of Shandoro, Super Shrimp, Inc., etc.,
were not typical lease guarantews be used in securitizati due to both the size of the
individual transaction and the percentage af thne lessee as a percentage to the overall
portfolio.

(8) Whether the servicing provided by CMC was adequate to address the credit risks
posed by the lease pools being serviced.

(9) Anticipated runoff rates if normakrvicing procedures are followed.

(10) Actual runoff rates and lossas a result of agtl servicing.

CadleRock Brief, Doc. 2262, at 9-10. Based uthism summary and upon the content of Cadle’s
report, it appears that CadleRda&s proffered Cadle primarily to testify as to (1) the Sureties’
underwriting and servicing failures with regp to the CMC lease bond program; (2) CMC’s
failure to comply with its “business planyvhich allegedly caused the CMC losses; and
(3) Cadle’s findings as to the absencédratid in the CMC lease bond program.

The actual range of opinions expressed byl€an his expert report and during the
Daubertproceedings, however, was far broaded axtended to expressing wide-ranging legal
conclusions, including the opiniorteat (1) the Sureties violated the Appleton Rule; (2) the
Sureties “committed fraud in the inducement or actual fraud” against the Banks; (3) the Banks
had no obligation to conduct due diligence orfyediata; and (4) the Sureties “had knowledge”
or “were aware” of various aspts of the CMC lease program.

2. Parties’ Arguments
a. Sureties

The Sureties argue that the testimony of Cddles not meet qualifitian, reliablity and
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relevance standards und@&aubert and Fed. R. Evid. 702, si@ Cadle has insufficient
gualifications to opine on suretyship issues. Moreover, the Sureties assert that Cadle’s testimony
is unreliable because Cadle reaches unsubstahtegal conclusions, and engages in weighing

of the evidence to offer his personal opinions a®tts properly within the province of the fact
finder.

First, the Sureties maintain that Cad¢e not qualified by Knowledge, experience,
training or education,” and thusnnot meet the qualification stands for an expert witness as
set forth in Fed. R. Evid. 702. As the Suretete, Cadle’s professmal background involves
various positions at a number of banks, a#l a® experience in managing his own company.
For the past twenty years, Cadle has been teeutive officer, director and primary shareholder
of The Cadle Company, Inc., and has been waebin purchasing and servicing commercial and
individual delinquent loans. Cadle testified that all of his opinions derived (1) from his
experience in servicing subprime loans; or ff&m information supplied by his attorneys or
other third parties. Cadle hasydittle experiere in servicing leases, ap from the lease pools
involved in this case. Cadle $xaever been designated as &peet in any surety-related area,
and his only prior expert testimony related to the subject of property valuaiiadle testified
that he also may have written two expefqtorts on the subjeof asset valuation.

The Sureties observe that Cadle has no espesi with surety companies, nor does he
have any knowledge of the surety area. upp®rt of this proposition, the Sureties point to
Cadle’s deposition, in which he testified th@t he lacked any personal or professional
experience in the surety area) (& had never read a surety bamibr to this case; (3) he was
unsure what standards Safeco Yegglly obligated to meet; (4) the areas of surety and insurance

are identical; (5) an FHA or HUD guantee loan is id¢inal to a surety bondg) there are only
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two parties to a surety relatidnp; (7) the “surety” on a sutge bond is another word for the
“obligee”; and (8) his conclusion as tof&eo’s fraud upon the Banks was based upon his
reading and understanding of the Statute of FraBdeSafeco brief, Doc. 2249, at 2; Royal
brief, Doc. 2250, at 9.

The Sureties point out, moreover, that dgriCadle’s testimony in the course of the
Daubertproceedings, Cadle was unable to (1) describe the methodology employed in reaching
his conclusions; or (2) identify the documents on which he had relied in reaching those
conclusions. To the extent Cadle did idenpiyrticular documents, the Sureties note, none of
those documents had been disclosed on tlance list previously provided by CadleRock.

The Sureties observe that Cadle has beegaated to testify as to a wide range of
topics—including the Sureties’ allegedly insufficient due diligence, alleged misrepresentations
by the Sureties, the Sureties’ “intent” in enterinp the lease bonds, and the Sureties’ allegedly
improper servicing of leases. Ther8lies contend that Cadle lacks expertise to testify in any of
these areas, and that the topics on which Cadldéen proffered are unrelated to any expertise
possessed by Cadle.

This argument is supported by reference to Cadle’s deposition, in which Cadle testified
that the areas on which he was to opine weteragned by Cadle’s attoey, based merely upon
a list of areas that needed to be addresSeeSafeco brief, Doc. 2249, at 4. The Sureties also
refer to Cadle’s testimony, during tBeawuberthearings, that many of his opinions were formed
based primarily on case law and other docum#ms were provided tdiim as a result of
research conducted by CadleRock’s in-house counsel.

The Sureties argue that Cadléestimony is neither reliabteor relevant, because Cadle

freely reaches legal conclusions, and engages in weighing of the evidence to offer his personal
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opinions. For example, Cadle opines that @M Id not commit any fraud—a determination
clearly within the province of thfact-finder—and also offersdal opinions as to the Sureties’
fraud and alleged violatiorsf the New York Appleton La#® Finally, Cadle repeatedly opines
as to the Sureties’ state of mdi including statements that ther&ies “never intended to pay
any bond amounts due to the Banks.”

Royal further argues that Caddfers opinions as to mattersathare not at issue in this
case, including opinions as toettsureties’ servicing of the lempools. Even if Cadle were
qualified to opine in that regd, Royal asserts, the Courtshgranted summary judgment to
Royal as to CadleRock’s claims under the SSAd,any testimony as to servicing of leases thus
should be irrelevant in cases inviolg Royal. Royal fuhier objects to Cadle’sitent to testify,
in cases involving Royal, as ton@us opinions relating to the Safelsonds.

Finally, the Sureties argue that Cadle is juged from testifying as an expert in these
cases because of Cadle’s personal bias. eCmdlithe President and 100% shareholder of
CadleRock, Inc., which is the sodeneral partner of CadleRockitoVenture, L.P., a party to
all of the cases in which Cadle has beengteded. Through Cadle®wvnership interests in
various limited partners of CafRock, Cadle personally holds a 4@8erest in that entity, and
members of his family hold or contrah additional 20% t80% of CadleRock’ The Sureties
argue that an expert must be excluded wheseetis a showing of such extreme bias that the
proposed testimony cannot bensidered reliable und®aubert See In re Welding Fume Prods.

Liab. Litig., 534 F. Supp. 2d 761, 766 (N.D. Ohio 20G&)e also Proteus Books, Ltd. v. Cherry

16 As Cadle testified at deposition, he reached his concltisairthe Sureties violatetle Appleton Law by asking
his attorneys to provide him with a copy of thew York statute, and Ineading that statute.

" These figures are based on the Court’s previous findings in its Order on CadleRock’s motion seekingapayment

the expert compensation of Daniel Ga@Doc. 2204, at 1), as confirmed by the testimony of Mr. Cadle during the
Daubertproceedings conducted on September 10, 2009. Tr. 788.
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Lane Music Cq.873 F.2d 502, 515 (2d Cir. 1989)(court hascoktion to determine that a party
to a case may not t&y as an expert).
b. CadleRock

In response to the Sureties’ motions, CadidRargues that the opinions articulated by
Cadle in his expert reports arelevant to explain the practicaonsiderations that impact
whether a company originating cdiservicing subprime debt can ogee profitably. CadleRock
asserts that Cadle’s basis of expertise fas testimony is his 20 years of experience in
evaluating subprime portfolios fpurchase, as well as his exgerte in servicig subprime debt
portfolios. CadleRock does not@ain how Cadle’s experience these areas qualifies him to
address the far broader areasawhich he has been proffeke Nor has CadleRock addressed
the issue of Cadle’s persdrmas in this action.

3. Analysis

As set forth previously in this Opiniom evaluating motions filed pursuant@aubert a
district court fulfills a “gatekeeper role” imvaluating the reliabilityof proffered expert
testimony. InDaubert the Court identified a nonexhaustive lidt factors to assist courts in
evaluating the reliabilitpf the scientific teory or methodology upon whican expert’s opinion
is based, including whether the theory or technprebe or has been tested, whether it has been
subjected to peer review, whether it has a knowpatential rate of error, and whether it has
general acceptance inetlscientific communitySee Daubert509 U.S. at 593-594.Kumho
extended these standards to nonscientifiantesty, and held that, “where such testimony’s
factual basis, data, principles, methods, or thgplication are called suéfiently into question . .
. the trial judge must determine whether the testimony hashleebasis in the knowledge and

experience of [the relevant] discipline. . Kiimhq 526 U.S. at 149 (internal quotation omitted).
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Upon a review of Cadle’s proffered expedports and of ki testimony during the
Daubertproceedings, it is clear thtdte testimony Cadle intends t¢dfer falls far short of these
standards. Other than limitedperience relating to loan sering (not lease servicing), Cadle
freely admits that he has no experience relevarthe technical areas involved in this case.
Moreover, despite the limited nature of Cadlexpaxience, the list of topics as to which Cadle
has been designated to tesig extraordinarily broad.
While his business success is certaitdgtimony to his general business savvy and
apparent expertise in certain financial transactions, Cadle’s testimony durinDatheert
proceedings confirmed his manifest misundeiditag of many areas at issue in this case,
including the area of setyship and surety lools. This testimony demonstrates his lack of
gualifications to testify as to the issues on whe has been proffered. Even more problematic,
Cadle’s testimony reveals a willingness to opnevirtually any matter, including issues calling
for legal conclusions, or matters plainlythin the province othe fact finder.
During the September 10, 2009 proceedings, Cadle testified to the following:
(2) Prior to this case, Cadle never drdfte even read a surety bond. Tr. 802.
(2) Cadle has never underwritten a surety bond. Tr. 803.
(3) Cadle’s expert conclusions as to the alleged “knowledge” of the Sureties were
based, at least in part, on Cadle’s cewamination of the transaction documents
and depositions, and on his weighing of the evidence. Tr. 808.

4) Cadle had never heard of the “Appletule” prior to this case. Tr. 820.

(5) In Cadle’s opinion, Royal's maintainingn excess credit concentration in the
CMC lease pools violated “all insuranceles in the coumy,” including the

Appleton Rule. Tr. 821-822.
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(6) Cadle formulated his opinion, in part,de@ upon legal research provided to him
by CadleRock’s in-house counsel. Tr. 835-36.

(7) Cadle was unable to identify the portions of the various depositions he had read;
he testified that he reviewed primartlyose parts highlighted by CadleRock’s in-
house counsel. Tr. 838.

(8) Cadle’s understanding of the legal definition of fraud—on which he apparently
premised his conclusion that tigureties committed fraud—was based upon
Cadle’s reading of the “state of frauds.” Tr. 839.

On cross-examination during tH2aubert hearings, moreover, Cadle was unable to
identify the specific documents upon which he reliedormulate his opinions, stating that, “I
looked up things online, | lookeat dictionaries, | looked at ahele bunch of things that | did
not and do not retain copies of. . . .” Tr. 882Cadle conceded that maof the items he viewed
had probably been deleted from his computet aot disclosed to the Sureties. Tr. 836. Many
other items upon which Cadle purportedly relied, as described in his testimony, were not
included on CadleRock’s expert witss reliance list, and thus alsad not been disclosed to the
Sureties.

While Cadle may be qualified by general exgece to opine as to some limited issues
set forth in his expert reponast portions of that report gar beyond his experience and are
based primarily on legal analygisovided to Cadle by his counsefccordingly, even if Cadle
could meet the qualification standards set fortibaubertand Kumhq Cadle’s expert report

demonstrates that his testimony would be, at,benhelpful to the jyr At worst, expert

18 Cadle further testified that he could not list the documents upon which he relied to determine what CMC's
business model was, and whether CMC had followed tloaten Cadle testified vaguely that he had made those
determinations based upon “[d]Jocuments that | obtained from basically the court files in this ¢aBe.841-42.
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testimony by Cadle would be caising and extremely misleadin@adle’s report isiddled with
vague and unsupported statements, many of hwhie outside the area of proper expert
testimony, and many of which are blatantlypnoper legal conclusions. Cadle shows no
hesitation in opining as to the Sureties’ allegedifiulent intent, or in determining the Sureties’
violation of law based uponsangle reading of a statute.

Finally, and most troubling, Cadle is a mgmoxy for a party in this case, and his
extreme partisanship renders any testimony tigatould provide unhelpful. In its Order on
CadleRock’s motion seeking payment of Darddle’s expert feegDoc. 2204), the Court
found that Cadle was “essentially a proxy for [@&bck] itself . . . ,” Doc. 2204, at 11, and
“substantially identical with a pty. . . .” Doc. 2204, at 12. Because of his partisan status, the
Court found that Cadle was not entitled to expeithess fees pursuant to Fed. R. Civ. P.
26(b)(4)(C). For the same reasons, and for tligtianal reasons set forth in this Opinion, Cadle
is not qualified to serve am expert witness in theproceedings. The Sureti€aubertmotion

to exclude the testimony of Daniel Cadle is granted

D. Safeco Motion re: Testimony of Robert Lembke
[J.P. Morgan Chase (successor tBank One), Case No. 02-16014](Doc. 2251)

Safeco has moved, pursuant@aubert to exclude the testiomy of Robert Lembke
(“Lembke”), an expert designated by Bank One in Case No. 02-180Bdnk One has offered
Lembke to testify as to vaus issues, including (1) suretfaims management; (2) the
mishandling of bond claims by Safeco; (3) theartance of understandirigansactional intent

of the parties to the underlying obligationsdad) Safeco’s breach of duties under the lease

9 Although Lembke also was designated as an expe?tdyident, in Case No. 02-16021, the parties have reached
a settlement of all claims in that caSee02CV16021, Docs. 51, 52, 53.
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bonds, SSAs and estoppel lett&§seBank One brief, Doc. 2264, at 1.
For the reasons set forth herein, Safeco’sianao exclude the testimony of Lembke in

its entirety pursuant t®aubertis denied although the Court establishes certain limitations on

the testimony of Lembke.
1. Summary of Expert Testimony

The expert report prepared by Mr. Lembkeeidensive and covers a wide range of
issues, including claims handling, surety undémg, and servicing. Mr. Lembke additionally
expresses opinions about thansactional structurepining that thedase bond transactions
created a “co-principal arraament” between CMC and its lessees. Based upon the Court’s
review of the “Conclusions” saoh of Lembke’'s expert repprthe essence of Lembke’s
testimony appears to be the following determinations:

(1)  Safeco performed virtually no due diligence on the CMC program until well after
writing over $96,000,000 in bonds.

(2) Safeco failed to recognizeat) due to the “co-principakhrrangement established
by the transaction documents, Safeco was required to underwrite CMC and its principals, as well
as the lessees.

(3) Safeco failed to understand that it wasoatequired to underwrite CMC from a
servicing standpoint and understand theiserg controls that CMC had in place.

4) Safeco conducted insufficient underwriting of the CMC lessees, agreed to assume
an excessive concentration of assets imn8bro/MedQuik bonds, and failed to adequately
underwrite Shandoro and its principals.

(5) Safeco’s claims handling practices wergioper, as Safeco should have paid all

claims and limited its investigation seeking recovery from the indemnitors.
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(6) Safeco also engaged in improper claipractices, insofar as it instructed its
servicer to focus on avoiding payment of clanather than maximizing collections on leases.

(7) Safeco “misrepresented” the terofshe bonds and SSAs to the Banks.

(8) Safeco “never intended to pay any bond amounts due to the Banks.”

(9) Safeco’s claims of fraud by CMC cditste “post-loss underwriting,” and are
“pure sophistry of the highest order.”

(10) Safeco engaged in “every ploy, tactind deceit” against the Banks “to delay,
deny and obfuscate the truth.”

(11) Safeco’s assertion of defenses in thigation is “outrggeous and egregious
conduct on the part of Safeco,” and violated nuoae standards, including “custom and practice
of the industry, . . . good claims practices andous portions of the #sociation of Insurance
Commissioners, model act on Unf@laims Practices Act. . . .”

2. Parties’ Arguments
a. Safeco

Safeco argues that Lembke’s testimony does not meet the reliability, relevance and
gualification standards set forth in Fed. R. Evid. 702 Badbert since Lembke lacks the
gualifications to testify as an expert in the areas as to which he has been proffered. Additionally,
Safeco maintains, Lembketgstimony draws numerous impermissible legal conclusions, and
frequently invades the provinagf the jury by weighing theevidence and offering personal
opinions as to disputed factual matters.

Safeco notes that Lembke has no formal educational background in insurance or
business-related matters. Rather, Lembke atiended only sporadic seminars involving

insurance claims, reinsurance and workerghgensation. Lembke has never attended any
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seminars involving suretyshipr surety bonds, and has nparticipated in professional
associations relating tine surety industry. Raer, Lembke’s experience focuses on adjusting
insurance and reinsurance claims. Although Lembke has decades of work experience in the
insurance and reinsurancelustries, Lembke testified thatlgra small percentge of his work

related to surety bondand none related to leabends. Safeco asserts thiis experience is
insufficient to qualify Lembke to testify on the topis to which he has been designated in this
case.

According to Safeco, Lembke’s depositiotestimony reveals that Lembke has
insufficient knowledge in principlesf surety law. For exampl&afeco notes, when questioned
as to whether a surety may raise fraud mitiducement based upon misrepresentations by the
obligee, Lembke responded that he had insuffiaiormation to answer the question, and later
declined to offer an opinion. Additionally, Lembtestified that he was not an underwriter and
had never underwritten a surdbpnd. In light of this teshony, Safeco argues that Lembke
should be precluded from testifying about etafs alleged insufficient due diligence in
underwriting.

Safeco points out that Lembkeshiestified as an expert only two court cases, both of
which involved the issue of the scope of insurance coverage. Sd#fesa district court opinion
in one of those casedJcDermott v. Industrial Risk InsurerdNov. 12, 2003 Order, District
Court, E.D. La. In that Ordethe court held it Lembke’s proposed testimony impermissibly
“cross[ed] into the realm of making legal carsions concerning Defendis compliance with
legal duties arising from thosmistoms and practices. . .McDermott Nov. 12, 2003 Order, at
2.

Safeco contends that, within the framekvaf the issues on which Lembke has been
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proffered, Lembke purports to opine as to issues including (1) Safeco’s lack of due diligence in
underwriting; (2) misrepresentations allegedly mbhyeSafeco; (3) Safecoiatent never to pay

any amounts due under the bonds; and (4) Safdmeach of duties under the transaction
documents. Safeco argues that, even if tlegsrions were arguablgppropriate, they fall
outside the scope of Lembketpialifications. Pursuant tBaubert and its progeny, Safeco
asserts, the district court mwesisure that the “actual testimodges not exceed ¢hscope of the
expert’'s expertise, which ifot done can render testimony urakle under Rule 702. . . i re
Welding Fume Prods. Liab. Litig2005 U.S. Dist. LEXIS 4616434 (N.D. Ohio Aug. 8, 2005),
qguoting Wheeling Pittsburgh Steel Corp.Beelman River Terminals, In@54 F.3d 706, 715

(8th Cir. 2001).

Safeco argues, further, that Lembke’s testignis neither reliable nor relevant, because
Lembke’s testimony invades the province oé tfact finder by weighing the evidence and
offering personal opinion, and impermissiblyackes legal conclusiorsbout the conduct of
Safeco. Safeco cites, for example, Lembkeisctusions that (1) there was no fraud on the part
of CMC; and (2) Safeco’s answers to the Bank complaints committed a “fraud on the court.”
According to Safeco, Lembke has impernbfsiignored or disregrded the testimony of
numerous Safeco witnesses and injected his pdrasgassment of the eeidce into his expert
opinion.

Moreover, Safeco asserts, Lembke’s expeqort is replete ith legal conclusions,
including his opinions that (1) o acted in bad faith; (2) Safo’s conduct violated the Unfair
Claims Practices Act; (3) Safeco breached itscimhy duties to the Banks; (4) Safeco breached
its duties under the bonds, estoppel letters, and SSAs; and (5) the manner in which Safeco

handled the Banks’ claims is “unconscionableeggpus and punitive in nature. . . .” These
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conclusions, Safeco contends, are based on Leémbk®neous determitians that Safeco was
precluded from raising a fraud in the inducetr@gfense, and was precluded from conducting an
investigation of the Banks’ claimgrior to payment. These conclusions, according to Safeco,
additionally rely on Lembke’s intergtation of Safeco’s intent @tate of mind, which is a jury
determination and not a proper subject for expert testimony.

Finally, Safeco argues, Lembke purports to testify as to certain matters relating to
Safeco’s alleged bad faith in processing bond clakiewever, in thiCourt’s opinion granting
Safeco’s Motion for Partial Summary Judgment (Doc. 2214), Safeco was granted summary
judgment as to the bad faith claims asserted bykBane. In this context, Safeco asserts that
issues of alleged bad faith in ¢ processing are no longer relevant.

b. Bank One

In response to Safeco’s motion, Bank One asghat Lembke’s experience in insurance
and surety matters is extensive, and is ampfficent to permit Lembke to testify as to the
topics for which he has been proffered. B#&ke asserts that Lembles over 40 years of
experience in claims management, insuranug surety, including supervisory responsibility
over surety claims during Lembke’s tenure atekiman Reinsurance. Bank One also cites to
Lembke’s knowledge in underwriting, includingshprior membershipn an underwriting
committee at American Reinsurance. AdditibnaBank One observes, Safeco has itself
retained Lembke in the pastdadit and review surety/fidelity surance programs. The scope of
those retentions, according to Lembke, included a “detailed examination of the claim, accounting
and underwriting files, as well as the offices’ magement of the involved companies. . . .”
Lembke Affidavit, Doc. 2264, Ex. 1. Safeco’s prior reliance on Lembke’s knowledge and

experience, Bank One asserts, undercuts Safeballenge to Lembke’s qualifications.
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Bank One further notes that Safeco has not challenged Lembke’s qualifications to opine
as to financial guarantee products and the claamslling for those products. The bonds at issue
in this case, Bank One arguese anore appropriatelgfenominated as finaia guarantees than
as lease bonds. Moreover, Bank One contendsbketestimony is offered not strictly as to
surety issues, but as to broadepics, including (1) customnd practice regarding coverage;
(2) underwriting; (3) acwunting and claims handling; and (#)e duties of an insurer to its
principals, obligees and assignees. With resped¢hese areas, Bank One asserts, Lembke’s
gualifications are unchallenged.

According to Bank One, Safeco’s attemptlitoit the scope of apppriate expertise in
this matter to the area of “lease bonds” is difi@al construct based upon the unique facts of
this case, and is aimed at excluding well-quaiftmnk experts. Bank One maintains that Sixth
Circuit law prohibits the imposition of an ale narrow test of expert qualificationsee United
States v. Barkeb53 F.2d 1013, 1024 (6th Cit977), and argues that thi@ourt should refrain
from applying such an excesdliyeestrictive standard here.

Bank One argues that Safeco’s motion damt raise grounds for exclusion under
Daubert but rather raiseenly issues appropriate for crossamination. Bank One contends
that Safeco challenges only a few limited opiniontembke’s report, mgi of which are taken
out of context. To the extetttat Safeco contests Lembkeginion based on Lembke’s alleged
failure to consider the testony of certain Safeco witnessé8ank One asserts that such a
challenge bears only on the weight of Lembke’s testimony, not its admissibility. Bank One
further asserts that, rather than offer impesitile legal opinions, Lembke’s expert report does

no more than describe industry standards and cusfonBank One cites numerous cases in

2 To support this assertion, Bank One relies on various excerpts of Lembke’s depositioantesiimwhich
Lembke stated that his opinions were based upon industry standards rather than legal definitions.
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which courts have admitted opinions as to industry standards and pr&tiees.g., Shepherd v.
Unumprovident Corp.381 F. Supp. 2d 608, 611 (E.D. Ky. 200%h);Sec. Sys. Canada, Inc. v.
Checkpoint Sys., Inc198 F. Supp. 2d 598, 620-21 (E.D. Pa. 2002). While the application of
industry standards may touch upon ultimate issndbe litigation, Bank Oa asserts that this
does not render Lembke’s opinigpsr seinadmissibleSeeFed. R. Evid. 704(a).

Finally, Bank One argues that Lembke’s testimony is pet se excludable merely
because limited portions of Lembke’s expert rémbscuss his belief as to Safeco’s state of
mind. Bank One relies on the relaty liberal standards of the é#eral Rules of Evidence, and
reminds the Court that the “rejeati@f expert testimony is the exd¢em rather than the rule. . .

" Fed. R. Evid. 702, Adv. Comm. Notes (2000).
3. Analysis

Lembke is one of the few experts challenged by the Sureties on “qualification” grounds,
rather than merely & “reliability” prong of Daubert Safeco has argued that Lembke’s
background and experience are focused on theanse and reinsurance industries, and that
Lembke has insufficient knowledge of the surkty issues underlying these actions. For the
reasons set forth herein, Safecoistion to exclude Lembke’sg@mony in its entirety pursuant
to Daubertis denied

Initially, the Court notes that Lembke haseln proffered only by Bank One to testify in
Case No. 02-16014, a case that was not part of this Court's beathproceedings.
Accordingly, this case is unaffected by theu@’'s Bench Trial Opinion, and the Court has
issued no findings in this case as to tlasactional structure or the intended obligee.

As a threshold matter, the Court finds that Lembke is adequately qualified within his

discipline, and has knowledge aexbertise sufficiently relevamd provide testimony that would
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be helpful to the trier of facs to certain issues. Upon revievthe parties’ arguments and
Lembke’s curriculum vitae, it appears tHaémbke has significantxg@erience in insurance
claims handling, as well as some degree of uadigng experience, partidarly in the area of

financial guarantee bonds. Lembke’s expagem claims handling, nmeover, appears to be
relevant to Bank One’s claimsider the SSAs, as Bank One hdsgad that certain provisions
of the SSAs established relenatandards for the processing of bank claims upon the Bbnds.

Particularly in the absence of findings aghe parties’ intended transactional structure,
or the obligee in the Bank One transactions, Gloairt is unable to digialify Lembke at this
point on the basis of his educatiand/or experience. While the Sureties assert that Lembke has
limited experience with “surety bonds” or “lease bonds,” the Banks corneaithy out that this
Court has not determined the nature of the undeglyransaction in this cas The Sureties have
not disputed that Lembke has ample experiemitle claims handlingand/or underwriting with
respect to financial guarantee instients. Therefore, as withva@ral other experts proffered by
the Banks, the admissibility and/or scopeLeinbke’s testimony may be dependent, to some
extent, on a determination by this Court on theeghold issues of (1) the structure of these
transactions; and (2) the Banks’ obligee status.

The Sureties’ arguments, however, as te kbgal conclusions and personal opinions
offered by Lembke stand upon a different footiagd are largely well taken. Upon the Court’s
review of the expert report thored by Lembke, it is apparetitat the scope of the opinions
offered by Lembke is broad, encompassiisgues ranging from underwriting to bond

interpretation to claims handling. A large mmiber of statements and conclusions within

2L n addition, Lembke’s testimony may be relevant to the bad faith claims raised by Bank One. Although the Court
has granted Safeco summary judgment as to Bank One’s bad faith claims $edb¢. 2214), Bak One argues
in its brief that it retains contractual claims based upon Safeco’s improper handling of Basib@nd claims.
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Lembke’s report involve (1) &l conclusions offered by Ldyke; (2) impermissible “weighing”

of the evidence; or (3) conclusions as to ultenssues of fact, whicimproperly invade the
province of the fact-finder. Testimony falling into any of these categories is outside the scope of
permissible expert testimony and will be excluded.

Lembke will be permitted to testify as tbe content of industry standards governing
claims handling and underwriting, to the extérat Bank One can lay sufficient foundation for
Lembke’s opinions in these areals explained previously ithis Opinion, however, the Court
will not permit testimony by any expert as to ultimate issues of fact—including breach by Safeco
of any applicable standards. Lembke will be precluded, therefore, from offering any opinion as
to (1) the structure of these transactions as financial guarantees; or (2) the identity of the
“obligee” in the Bank One transactions.

For the same reasons, the Court will not allembke to step outsid@s expert role and
render factual findings not based upon any eigee held by Lembke The Court will,
accordingly, preclude testimony as to any of tHe¥dang matters: (1) statements as to Safeco’s
intent or state of mind; (2) colusions as to factual issues such as the fraud of CMC; (3) any
purported “interpretations” ofthe language of the traaxtion documents; or (4) any
determinations that Safeco violated certain statutes or committed fraud as against the Banks.

As previously noted in this Opinion, the expert report submitted by Lembke is extensive,
and the Court cannot anticipatvery opinion that Lembke may seek to offer, nor every
objection that the Sureties may raise. The Court will, however, apply the standards set forth in
this opinion to restrict the breadth of Lbke’s testimony as proffered by Bank One in the
context of a trial.

Safeco’s motion to exclude Lembke’sstienony in its entiety pursuant tdaubertis
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denied As set forth herein, however, the Coutabshes certain limitations on the testimony

of this expert.

E. Royal Motion re: Testimony of Rolf Neuschaefer
[Michael Anthony and Anthony & Morgan, Case Nos. 02-16012, 02-16019,
02-16022](Doc. 2252)

Royal has moved, pursuant Baubert to exclude the testimony of Rolf Neuschaefer
(“Neuschaefer”), an expert proffered by dlael Anthony and Anthony & Morgan Surety &
Insurance Services, Inc.dltectively, “A&M”), in cases 02-16012, 02-16019, and 02-16022.
A&M has designated Neuschaefer testify as to two primar issues: (1) the role and
responsibilities of a suretyagent/broker to his/her clienand (2) compensation to the
agent/broker.

As an initial note, during thBaubert hearings conducted onlyul7, 2009, this Court
heard oral argument with respect to Royal'diomoto exclude the testimony of Neuschaefer. At
that time, the Court conducted a discussion omaberd with counsel for both Royal and A&M.
A&M'’s counsel agreed that theveere certain statements withifr. Neuschaefer’s expert report
that exceeded the scope of Mr. Neuschaefexijgertise and constituted impermissible legal
conclusions. The Court then directed courieelRoyal and A&M to onfer and provide the
Court with an annotated expegport indicating (1) the opions that A&M would agree to
withdraw; and (2) the remairg opinions to which Royalontinued to object.

Despite the parties’ apparent agreemastto some issues during the July 17, 2009
proceedings, on October 19, 2009, Royal filed an atedtexpert report of Rolf Neuschaefer

(Doc. 2429), which highlighted the portions Neuschaefer's expert report to which Royal

objected. In that submissionp¥Ral indicated that it had beemable to reach agreement with
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A&M to withdraw any portion of Neuschaefer’'s expert repoAccordingly, the Court considers
Royal’'s motion as originally filed, and as c¢feed by Royal’s filing of an annotated expert
report.

For the reasons set forth herein, Royal’'dioroto exclude the testimony of Neuschaefer
pursuant tdDaubertis denied although the Court edilishes certain limits on the testimony of
Mr. Neuschaefer.

1. Summary of Expert Testimony

A&M has proffered Mr. Neuschaeféo opine as to the roland responsibilities of an
agent or insurance broker to hishar client (the insured or prinal), as well as to the insurance
carrier. Mr. Neuschaefer also seeks to opine as to the compensation to be paid to such agents
and brokers in the form of commission arekd, and the applicabledustry requirements
regarding disclosure of such fees.

Neuschaefer’'s expereport includes a béground, or “summary,” discussion of the
respective role of a surety vasvis its agent, including the dutf the surety underwriter as
“gatekeeper” and decisionmaker with respect to the bonds authorized. Within this summary,
Neuschaefer also makes statements as to (1yety'suinability to assert defenses, including
fraud defenses, against its obligee; (2) an obligee’s reasonalgletatign that it may rely upon
the bonds; and (3) the duties imposed upon the umidento obtain all necessary information.

Neuschaefer's expert report contains rt@@ statements which appear to
(1) contain legal conclusions; or (2) reflectvaighing of the evidence by A&M’s expert. For
example, Royal objects to the following staients (stated below in summary form):

(1) Based upon a review of theansaction documents, tieewas “no evidence” that

A&M breached any fiduciary obligations;
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(2)

3)

(4)

(5)

(6)

(7)

Based upon a review of the depositions, A&M was given no underwriting
authority;

There was “no evidence” that A&M was ever informed that it had violated the
Sureties’ trust;

The commission paid to A&M by the Sureties was in the normal or standard
range for the surety industry;

Based upon a review of the depositioA&M did not receiveprofit sharing on

the CMC bonds;

Based upon a review of the agency agreements, A&M was not prohibited from
billing fees to, and receiving payment from, its client, CMC; and

Based upon a review of all evidence, A&M’s conduct did not fall below the
standard of care applicale an agent or broker.

2. Parties’ Arguments

a. Royal

Apparently, Royal does not dlenge Neuschaefer’'s educationexperience, nor does it

challenge the general thatuof the testimony that Neuschaefeeks to offer. Royal argues,

however, that Neuschaefer’'s report deviates saamfly from the topics for which Neuschaefer

was designated and sets forthmmarous irrelevant opinions thate impermissible under Rule

702.

First, Royal objects to virtually the entiyeof Neuschaefer's general “background”

discussion as to underwriting, including the dgsian of appropriate surety underwriting. Royal

contends that Neuschaefer impéssibly opines as to issuescluding (1) the absence of

defenses where a surety has failed to pitgpenderwrite an account; and (2) a surety’s
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unconditional obligation to an agee despite fraud in the apm@icon process. According to
Royal, this commentary is outside the szopf Neuschaefer's designated testimony and
irrelevant to Royal's case against A&M. WhiRoyal does not dispute that an expert may offer
opinions as to duties imposed by custom anacfme, Royal contends that Neuschaefer’s
discussion of industry practice ssmply not pertinent to the isss involved in Royal’s claims
against A&M. Moreover, Royal argues, these statements represent impermissible legal
conclusions by Neuschaefer.

Based upon Fed. R. Evid. 702 and applicable zageRoyal also objects to certain other
statements that allegedly constitute legal tmions, including Neuschaefer's statements that
(1) A&M did not breach any fiduciary duties; a(®) certain agency agreements did not prohibit
the receipt of certain undiscles fees by Michael Anthony.

Finally, Royal challenges certain opinions byusehaefer that allege are based upon a
weighing of the evidence or invade the praenof the fact finder, including Neuschaefer’s
conclusions that (1) A&M was given no underwrgiauthority by the Sureties with respect to
the CMC account; (2) A&M did rnaeceive profit sharing on ¢hCMC bonds; and (3) the range
of commissions paid to A&M on the CMC accoumfis “normal.” Royal asserts that such
statements merely summarize Neuschaefer's oem of the evidence and thus are unhelpful to
a fact finder.

b. A&M

In opposition to Royal’'s motioA&M argues that Neuschaefer appropriately qualified
to opine on the issues addressed in his exegadrt, and that the opons offered are both
relevant and helpful to the fact finder in determining the issues involved in Royal’s claims

against A&M. A&M points to Neuschaefer'srde decades of experience in the insurance
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industry, as well as his possession of a CPCé&igdation and other pragsional certifications.
A&M further notes that Neuschaefer has puidid several articles relating to agent/broker
rights, responsibilities and stamda of care, and has qualifiedasexpert in two prior cases.

Moreover, A&M argues, the opinions offered IWguschaefer go directly to the issues of
agent/broker rights, responsibilities to clieartd carrier, compensation, standards of care and
duties—matters that are directly at issue & ¢ontext of Royal’'s claims against A&M. A&M
contends that Neuschaefer’s repisrdirected to the scope of agent’s duties to an insurance
carrier, and thus that it will aid in deteammng whether A&M violaed relevant agency
standards—a question that is directly relevarRdogal’s claims of fraud and breach of fiduciary
duty. A&M contends that, even where an expestifies as to a party’s compliance with legal
standards within a given indugtrsuch testimony is permissibkehere it is relevant and based
upon the customs and pra&s of a given industrgee, e.g., Calusinski v. Krug@4 F.3d 931,
937 (7th Cir. 1994)Haley v. Gross86 F.3d 630, 645 (7th Cir. 1996).

C. Analysis

As with many of the other motions filed in these actions, Royal's motion to exclude the
testimony of Neuschaefer challenges only theveslee and reliability othe opinions to be
offered by Neuschaefer. As such, this motion is more akin to a motion in limine than to a
Daubertmotion. The Court finds generally that Mr. ehaefer is adequatequalified within
his discipline, and has knowledge and expertise sufficientlyaeteto provide testimony that
would be helpful to the trier of fact as to certmiatters at issue. Acatingly, Royal’s motion to
exclude Neuschaefer’s testimonyitis entirety pursuant tbaubertis denied

The proffered testimony is relevant, in a gahesense, to Roya’claims against A&M

and A&M'’s defenses to those claims. Rowals alleged breach of fiduciary duty, fraud and
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conspiracy to defraud. Presumably, A&M seeksfter the testimony dleuschaefer to support

its assertions that (1) A&M dealt with the carsien a manner consistent with the requirements
imposed on agents/brokers by the insurance industd (2) A&M did notviolate any duties to

the Sureties. A&M also apparently seeks to offer Neuschaefer’'s testimony that an agent has no
underwriting duties to demonstrate that M&had no knowledge of fraud or any other
misconduct by CMC, and did not participate any fraud committed by CMC against the
Sureties.

Upon a careful review of the expert reporthemed by Neuschaefer, the Court finds that,
while the opinions expressed by Neuschaefehig expert report are relevant to the issues
described above, portions of the Neuschaeferrtefmcontain statementbat stray beyond the
permissible scope of expert tiesony. In the areas where thoscurs, Neuschaefer’s testimony
either (1) usurps the role ofaHlact-finder in weighing evidencer (2) offers legal conclusions
that are both inappropriate and unhelpful to the fact-finder. Testimony by Neuschaefer that falls
into either of these two categories will be precluded.

Initially, while there is some utility tdNeuschaefer's background description of the
expected “division of labor” between a sureayd its agent/broker, the Court finds that
Neuschaefer’s testimony in thésea must be limited, in ordés weed out inappropriate legal
conclusions and avoid jury confusion. Thus, while Neuschaefer will be permitted to testify as to
the typical division of functions between theety underwriter and the broker, Neuschaefer will
not be permitted to testify as to (1) any letdlities” allegedly imposed on the underwriter;

(2) the reasonableness of a hypatical obligee’s reliance on the underwriting performed by a
surety; or (3) a surety’ability to assert fraud defenses in the context of a surety bond or other

instrument.
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Additionally, Neuschaefer will not be permitted to express any conclusions to the extent
that those conclusions are predicated upon Nefelis own evaluation of the evidence, rather
than upon any special expertise possessed by Mr. Neuschaefer. Thus, Mr. Neuschaefer may not
testify as to his viewf the facts in this action (includirthe amount of commissions received by
A&M or the underwriting authority given to All), where the basis for Mr. Neuschaefer’'s
opinions is his “review of the depositions,” “rewief the transaction documents,” or “review of
the evidence.”

With respect to the legal conclusions alldigecontained in Mr.Neuschaefer’s report,
this Court has already held thawill not permit any expert to tait to legal standards, or to a
party’s compliance with those standards. Nor wils Court permit an expert to testify to the
requirements imposed upon a party merely by inétig the governing agreement. Thus, to the
extent that Neuschaefer seeks to testify adYdhe duties imposed upon A&M by the agency
agreement; or (2) A&M’s breach of any fiduciaryties or of applicable standards of care, such
testimony will not be permitted. Further, Mr. Idehaefer may not testify as to the legal
requirements imposed on A&M by California lawlating to compensation or disclosure of
commissions.

To the extent, however, that Neuschasfsks to opine only as to the contehindustry
standards—including (1) prevailing rates of comssion for surety brokers; (2) standard practice

as to compensation and disclosure afpensation; (3) the custom and practiceghe surety

industry relating to the standard of care applicablérokers; or (4) the fact that the scope of
certain duties generally is govedh by or memorialized in amgency agreement—Neuschaefer
will be permitted to so testify.

Again, whilethe Court cannot anticipate every opimithat Neuschaefer may seek to
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offer, nor every objection that the Sureties may raise, the Court intends that the restrictions and
limitations set forth in this opinion will goverthe testimony of Neuschaefer in future
proceedings in these actions.

For the reasons set forth herein, Royatistion to exclude Neuschaefer's testimony
pursuant tdDaubertis denied although the Court edilishes certain limits on the testimony of

Mr. Neuschaefer.

lll.  Conclusions

For the reasons set forth herein,

(1) Safeco’s Motion to exclude the testimony of Paul Palmer, Charles Kerner and
Jerry Hudspeth (Doc. 2254) is deniedthough the Court establishes certain limitations on the
testimony of these experts.

(2) Royal’'s Motion to exclude the testimomf Paul Palmer, Charles Kerner, and
Thomas Davis (Doc. 2246) is deniedRoyal’s motion to exclude the testimony of Palmer and

Kerner is_deniedalthough the Court estadihies certain limitationsn the testimony of these

experts. Royal’'s motion to excludlee testimony of Davis is also denjexhd the Court finds
that the imposition of limitations on Davis’s tiesbny is inappropriate at this point in time.
(3) Safeco’s Motion to exclude the testimoof Michael P. Larrick (Doc. 2245) is
denied although the Court estaliliss certain limitations otine testimony of Larrick.
(4) Safeco’s Motion to exclude the testimonfyDaniel Cadle (Doc. 2249) is granted
(5) Royal’s Motion to exclude the testimony D&niel Cadle (Doc. 2248) is granted
(6) Safeco’s Motion to exclude¢he testimony of Robertembke (Doc. 2251) is

denied although the Court estabiiiss certain limitations otie testimony of Lembke.
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(7) Royal's Motion to excludehe testimony of Rolf Neuschaefer (Doc. 2252) is
denied although the Court establisheertain limitations on thtestimony of Neuschaefer.
IT IS SO ORDERED.
s/Kathleen M. O’'Malley

KATHLEEN McDONALD O’MALLEY
UNITED STATES DISTRICT JUDGE

Dated: July 27,2010
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