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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF OHIO
EASTERN DIVISION

IN RE: WELDING FUME PRODUCTS
LIABILITY LITIGATION Case No. 1:03-CV-17000
(MDL Docket No. 1535)

JUDGE O'MALLEY

MEMORANDUM AND ORDER

Currently pending in this Multi-District ligation (“MDL”) are several hundred cases.
In all of these lawsuits, the plaintiffs allege: (1) they inhaled fumes given off by welding rods;
(2) these fumes contained manganese; (3) this manganese caused them permanent neurological
injury and other harm; and (4) the defendakhew or should have known that the use of
welding rods would cause these damagedthofigh the complaints in these cases and the
theories of liability they recitare not identical, the plaintifigenerally bring claims sounding in
strict product liability, negligengdraud, and conspiracy. The gravamen of the complaints is that
the defendants failed to warn the plaintiffs of the health hazards posed by inhaling welding
fumes containing manganese and, in fact, corgpoaffirmatively conceal these hazards from
those engaged in the welding process.

One of the defendants named in these complaniitinois Tool Works, Inc. (“ITW?).
In addition to bringing claims dicly against ITW, plaintiffs also allege that ITW is vicariously
liable as a successor-in-interest to two cames that became ITW’'s subsidiaries: Miller

Electric Manufacturing CompanyWNfiller Electric”) and HobarBrothers Company (“Hobart”).
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ITW now seeks summary judgment in its fawor all claims, in every case pending in
this MDL where it is a named defendant (masi@eket no. 2134). For the reasons stated below,

the motion iSSRANTED and ITW isDISMISSED as a party in this litigatioh.

l. Facts?

Knowledge of the dangers of manganeseeahding fumes has developed from the 1930s
to today. One of the first suggestions tha@nganese in welding fumes could be hazardous
appeared in a 1932 repdrt. Various publications reiteratethese warnings, noting that
manganese poisoning can destroy the neuro-mussystéem and lead to permanent disabilities.
Over the next 30 years, entgtien the welding industry debatevhether to provide warning
labels on welding rods. Eventually, in 1967, the American Welding Society (AWS), which
included as members a numberdaffendants, adopted a mandagtwarning label for welding
rods stating that welding fumes may be hazarfowRaintiffs allege that certain defendants,
through their AWS membership, conspired with ottiefendants to hide the hazards of welding

fumes over the years.

! There is a minor exception to this rulingtite event that discovery provides a plaintiff
with a factual basis to reinstate claims against ITS®eSection IV.A. of this opinion, below.

% This Court has previouslyated in detail théistorical and factuabackground relevant
to this MDL. See, e.gIn re Welding Fume Prods. Liab. Liti2007 WL 1087605, at *3—9 (N.D.
Ohio April 9, 2007) (granting somary judgment to Metropolitan Life Insurance Company)
(“MetLif€’); In re Welding Fume Prods. Liab. Litjh26 F. Supp. 2d 775, at 778-95 (N.D. Ohio
2007) (granting summary judgnteto Caterpilar, Inc.) (“Caterpillar’). These two opinions are
incorporated here in their ergty, especially the reasoning ployed. The facts relevant to
ITW’s pending motion for summary judgmt are only summarized here.

3 caterpillar, 526 F. Supp. 2d at 779.
“1d.

>1d. at 780.

®1d. at 782.

"1d. at 784.



For most of this time, ITW—which wa®idnded in 1912 as a mdaaturer of metal
cutting tools—had no involvemein the welding industr§. It was not until the 1990s that ITW
acquired companies involved in the industijhree such acquisitions are relevant here.

First, in 1993, Miller Electricwhich manufactures and selivelding machines, became a
wholly owned subsidiary of ITW. This occurred through acsk-acquisition agreement: ITW
purchased the issued and siahding capital stécof The Miller Group, Ltd., a Wisconsin
holding company that owned all of Miller Electric’s capital stdtkUnder the agreement, the
Miller companies were to operate “as sepafaisiness units and maintain their identity.”
Moreover, ITW did not assume an§Miller Electric’s liabilities?

Second, in 1996, Hobart, whiagmanufactures welding comsables, also became a
wholly owned subsidiary of ITW? This occurred through a “rexse triangular merger”: ITW
created a wholly owned subsidiary that mergath Hobart, and Hobart then survived as a
wholly owned subsidiary of ITW This had the same effect #® stock purchase of Miller
Electric: ITW obtained the issuethd outstanding capital stock ldbbart, but Hobart retained
its own assets and was to continue to conduct business as it had before the acquisition.

Additionally, ITW did not assumany of Hobart’s liabilities®

8 Affidavit of E. Scott Santi (“Santi Aff.”) 11 3, 4.
°1d. 1 6.

%d,

1 Miller Stock AcquisitionAgreement at 23, 1 4.10.
12 santi Aff. 1 7.

Bid. g9,

“d.

.

®1d. 7 11.



Third, in June 1998, ITW purchased the capstalck of Arcsmith, Inc., which owned a
business known as National Torch Tip £oNational Torch Tip, in tn, included two divisions
(Natweld and Hi-Alloy) that purchased weldirconsumables from mafacturers, rebranded
them, and sold them to distributdfs.For the first six months aftéhe purchase, Arcsmith (like
Miller Electric and Hobart) was a wholly owned subsidiary of IT%WOn December 31, 1998,
however, Arcsmith sold its assetaduding Natweld andHi-Alloy) to ITW.?° As of this date,
then, sales of products from Natweld and-AHoy were attributable to ITW. ITW
acknowledges that “sales of welding consuleabmay have occurred” at that time, though it
states it has no records of such salek any event, this arrangemt was short lived: ITW sold

the assets of Natweld and Hi-Alloy to anatketity three monthkter, in March 1998

Il. Procedural History.

Plaintiffs across the country brought vasosguits against companies in the welding
industry alleging liability for mangeese-related injuries, and the easvere consolidated in this
MDL. On October 31, 2004, this Court enteredoader requiring all plaintiffs to complete a
Fact Sheet to provide basic infieation about their claims, inaling the welding products that
each plaintiff used® None of the Fact Sheets stated thiintiffs used orwere exposed to
welding consumables manufactured, suppliedlistributed by ITW (or by Natweld or Hi-Alloy

when they were part of ITW). ITW has movied summary judgment on all claims in all cases.

1d. 1 15.

4.

Y.

20d.

2L ITW’s Mem. in Support of Summ. J. at 12.
?2 Santi Aff. 1 15.

23 Master Docket no. 405.



[1I. Legal Standard.

Under Federal Rule of Civil Procedure 56@®ymmary judgment “should be rendered if
the pleadings, the discovery and disclosure maseoiaffile, and any affidavits show that there is
no genuine issue as to any material fact andttigatnovant is entitled to judgment as a matter of
law.”

In reviewing summary judgmemhotions, this Court must @w the evidence in a light
most favorable to the non-moving party to deieemwhether a genuine issue of material fact
exists?* A fact is “material” only if its resolution will affect the outcome of the law&uit.
Determination of whether a factual issue isrig@e” requires consideian of the applicable
evidentiary standards. Thus, in most civil ematshe Court must decide “whether reasonable
jurors could find by a preponderance of the evidetihat the [non-moving party] is entitled to a
verdict.”?®

Summary judgment is appropriate whesewthe non-moving party fails to make a
showing sufficient to establish the existence ofelament essential to that party’s case and on
which that party will bear the burden of proof at tffalMoreover, “the trial court no longer has
a duty to search the entire record to establish ithis bereft of a genuine issue of material
fact.””® The non-moving party is under an affitiva duty to point out specific facts in the

record as it has been established that deounkate a genuine isswf material fact® The non-

movant must show more than a scintilla oidewnce to overcome summary judgment; it is not

24 Adickes v. S.H. Kress & G@&98 U.S. 144, 157 (1970).
25 Anderson v. Liberty Lobby, In&77 U.S. 242, 248 (1986).
®1d. at 252.
2" Celotex Corp. v. Catretd77 U.S. 317, 322 (1986).
28 Street v. J.C. Bradford & Co886 F.2d 1472, 1479-80 (6th Cir. 1989).
29 Fulson v. City of Columbu$01 F. Supp. 1, 6 (S.D. Ohio 1992).
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enough for the non-moving party to show that ¢hisr some metaphysical doubt as to material

facts®

IV.  Analysis.

In response to ITW’s motion for summary judgmb, plaintiffs begin with two threshold
challenges to the entirety ofehmotion and then provide furthepposition withrespect to the
individual claims. These pais are addressed in turn.

A. Plaintiffs’ Challenges to the Entirety of ITW’s Motion.

First, plaintiffs contend that ITW’s motioresuld be denied because ITW did not include
a choice-of-law analysis for the various claimBlaintiffs rely on this Court’'s statement that
“choice-of-law constraints are constitutionally matedabecause a party has a right to have her
claims governed by the state law bggible to her particular casé'” Of course, if a party would
be entitled to summary judgment under every paéntapplicable state’s law, the choice-of-
law analysis is unnecessary. For example, ifetieno evidence that plaintiffs were injured by a
product that was manufactured or sold by ITiWere can be no product liability under any
state’s law®? As explained in more deétan the next section, none dfie state laws that might
apply here allow for ITW’s liability in this MD. Accordingly, the courwill not deny summary
judgment for want of a choice-of-law analysis.

Second, plaintiffs contend that the motion dbdoe denied because they have not yet

had an adequate opportunity fdiscovery. In ITW’s motion foleave to obtain a briefing

30
Id.
31 In re Welding Fume Prod. Liab. Litig245 F.R.D. 279, 291 (N.D. Ohio 2007).

32 Caterpillar, 526 F. Supp. 2d at 796 n.98 (“Regardless of the theoighwiability is
predicated upon . . . it is obviotisgat to hold a producer, manufactyrer seller liable for injury
caused by a particular product, there musstfibe proof that the defendant produced,
manufactured, sold or was in some way respons$ioléhe product, and this rule is supported in
all of the cases examined in this annotafafrproduct-liability cases].”) (citation omitted).

6



schedule, ITW asserted that “[n]Jo additional discovery is needed to enable this Court to rule on
ITW'’s proposed motion for summary judgmert."When other defendants had previously filed
similar motions, plaintiffs opposed the motiowben they believed additional discovery was
needed® Here, however, plaintiffs did not object; to the contrary, they filed a proposed
stipulated briefing schedufé. Accordingly, plaintiffs have weed this argument, and summary
judgment will not be denied or postponed on this b4sis.

In any event, to the extent that furthesativery reveals newly sttlosed facts supporting
the dismissed claims, plaintiffstaén the ability to reinstate ém under the same terms as this
Court has stated before:

The Court understands that, this MDL, the parties’
practice has been to undertakeal discovery regarding the
specific welding products used byarticular plaintiff only when a
given case is set for trial, and further that this additional discovery
may uncover evidence that a particydaintiff did, in fact, use or
suffer injury attributable to [ahTW]-branded welding rod. If this
situation occurs, that individual@htiff may then move to amend
his complaint to more specifically name [ITW] as a defendant to a
product liability claim. Cf. Peripheral Defendant Order (master
docket no. 1824), exh. A at 6 (discussing “re-institution of claims
against previously dismissed peripiledefendants”). The same is
true with respect to other prodtlmased claims (e.g., a negligence
claim based on the sale of a progutiscussed below, or a claim
for breach of product warranty). To this limited extent, and only
because of the discovery practices peculiar to this MDL, the
Court’s dismissal of the product liability claims against [ITW] is

33 Master docket no. 2123 at 4.

3 See, e.g.master docket no. 1485 (opposition totM&’s motion); master docket no.
1381 (opposition to Caterpillar’'s motion).

3% Master docket no. 2126.

% See Players, Inc. v. City of New Y0871 F. Supp. 2d 522, 533 (S.D.N.Y. 2005)
(denying continuance of summary judgment mwtiwhere plaintiff spulated to briefing
schedule)see also Espada v. Schneidd22 F. Supp. 2d 544, 550 (S.D.N.Y. 2007) (rejecting
request for further discovery before summarygment ruling becausegntiff had “opportunity
to seek relief from the Court but failed to do so”).
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without prejudice to the possiblalbeit unlikely, request for
reinstatement of those clains.

Indeed, ITW acknowledges this ptifiin the unlikely event thatrgy of the plaintiffs discover
that they used or were exmasto Natweld or Hi-Alloy wkling consumables sold by ITW
during the relevant time period, then, consistent with protocol of this litigation and with the
relief permitted under Rule 56(f), that plaintiff ceginstate his product liability claims against
ITW.” 38

With these threshold issues resolved, the Couns to the merits of ITW’s motion with
respect to its argument that it is entitled tonsuary judgment on the individual claims alleged
against it.

B. The Individual Claims.

Plaintiffs raise various toxtlaims directly against ITW (which included Natweld and Hi
Alloy during the relevant time in9P9). Plaintiffs also allege W is vicariously liable as the

successor to Hobart and MillBtectric, as well as pursuaio a veil-piercing theory.

1. Direct Liability.

Plaintiffs raise six types of claims againdW directly: (a) poduct liability; (b)
conspiracy; (c) negligent undertaking; (d) ghgent misrepresentation; (e) fraudulent
concealment; and (f) concert of action, aading and abetting. $umary judgment is

appropriate for ITW on all of these claims.

a. Product liability.

Plaintiffs bring four product-liaility claims: negligence, néigent sale ofproduct, strict

liability, and breach of warrantyThe essence of these claims is that ITW failed to adequately

37 Caterpillar, 526 F. Supp. 2d at 796 n.99.
3 Master docket no. 2146 (ITW's reply brief at 12).
8



warn plaintiffs of the hazards of manganesewelding fumes emitted from ITW welding
consumabled’ But not one of the plaintiff's Fa@heets identify an ITW product as one the
plaintiff used (nor does any FaBheet identify a Natweld or Hi-Alloy product for the period that
ITW controlled them in 1999).

“It is elementary that in any action claimg injury from a product, the plaintiff must
show causal connection between the de&mt manufacturer and that produtt.*There can be
no product liability claim against a defendamhere there was no use of the defendant’'s
product.* Accordingly, aside from the exception nottlier regarding possible reinstatement

of claims, ITW is entitled to summary judgmemt all the product-liability claims against it.

b. Conspiracy.

Plaintiffs also allege that, beginning in théeld930s and continuing to the present, many
“Defendants created committees within tradgamizations and then used the committees to
fraudulently and negligently misrepresent, conceal, suppress, and omit material information
about the health effects efelding fumes and necessary precautionary meastfreBlaintiffs
further allege that “Defendants combined waéhch other, and non-defendants[,] to engage in

unlawful conduct* This is a civil conspiracy claiff. All states generally agree that a civil

3 See, e.g.Luiting Compl. 17 97-98, 107-108, 114, 119 (Case Nos. 1:05-cv-18008,
1:03-cv-17000); Peruchetti Compl. 11 134, 153-54, 170, 181 (Case No. 1:03-cv-17000).

0 Caterpillar, 526 F. Supp. 2d at 796.
d.

“2 LLuiting Compl. 17 28, 31.

*1d. 1 75.

** These portions of the complaint also eadsfraudulent concealment claim, discussed
below.



conspiracy requires (1) an object to be accorhetis (2) a meeting of the minds on the object or
course of action, (3) one or more ovacts, and (4) damages as the proximeselt*°

Plaintiffs have not adduced sufficient evidemoereate a genuine issue of material fact
suggesting that ITW—which had no involvemanthe welding industry until 1993—agreed to
join a conspiracy that plaintiffs contend begathe 1930s. The second element of a conspiracy
claim—a “meeting of the minds”—occurs “wheretparties reach a unity of purpose of common
design and understanding . . . . eféamust be a preconceived pl&h.Plaintiffs fail to identify
any evidence tending to showatHTW or any ITW employee enteténto any such agreement.
Indeed, this Court already rejected similar claims against Caterpillar, which—unlike ITW—was
a member of the trade organizations and cow leeen present when other defendants decided
to engage in tortious acts. There is no evidence that alloaseasonable jury to conclude ITW
joined any such alleged conspiracy. Accordingly, summary judgment on this claim is

appropriate.

C. Negligent undertaking.
Plaintiffs allege generally that “defendanis”this MDL, as members and participants in
the welding trade associationsJwatarily undertook the dy “to inform and apprise plaintiff[s],
[plaintiffs’] employers, OSHA and other governmanagencies . . . , the welding industry, and
the public health community of all issues relating to the health and safety of welders and welding

fumes.”®

*° MetLife,2007 WL 1087605, at *9.
46 Caterpillar, 526 F. Supp. 2d at 802 (quoting 15A C.L8nspiracy§ 12 (Feb. 2007)).
d.
8 See, e.g.Luiting Compl. § 176.
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Claims for negligent perfornrmae of an undertaking can be based on two provisions of
the Restatement (Second) of Torts (1965)rstFig8 323, entitled “Negligent Performance Of
Undertaking To Render Services,” provides fability where the plaintiff is the direct
beneficiary of the defenddstvoluntary undertaking:

One who undertakes, gratuitously or for consideration, to
render services to another whicl should recognize as necessary
for the protection of the other’person or things, is subject to
liability to the other for physicadtarm resulting from his failure to
exercise reasonable care to peri his undertaking, if (a) his
failure to exercise such care increases the risk of such harm, or (b)
the harm is suffered because of the other’s reliance upon the
undertaking.

Second, 8§ 324A, entitled “Lididy To Third Person For Negligent Performance Of
Undertaking,” provides for liability where thegphtiff is a third party who is injured by the
defendant’s voluntary undaking to another:

One who undertakes, gratuitously or for consideration, to
render services to another whicl should recognize as necessary
for the protection of a third persaor his things, is subject to
liability to the third person for physical harm resulting from his
failure to exercise reasonable care to [perftmis undertaking, if
(a) his failure to exercise reasomalbhre increases the risk of such
harm, or (b) he has undertaken to perform a duty owed by the other
to the third person, or (c) the haimsuffered because of reliance
of the other or the thirderson upon the undertaking.

ITW is entitled to summary judgment undather provision. Under both sections, the
plaintiffs must establish &t ITW undertook a duty to rendservices for their protectiofl.

Plaintiffs have identified no statement by IT3ggesting that it undertook such a duty, nor have

9 The Restatement uses the word “préteicistead of “perform,” but this is a
typographical error Hill v. United States Fidelity and Guaranty Cd428 F.2d 112, 115 n.5 (5th
Cir. 1970).

* SeeCaterpillar, 526 F. Supp. 2d at 798ee also Paz v. Californi®94 P.2d 975, 980
(Cal. 2000) (“Section 324A’s négent undertaking theory of Imlity subsumes the well-known
elements of any negligence actiomtluding a duty to plaintiff).

11



they shown a relationship with W that would create such a ddfy.Moreover, ITW’s alleged
participation in the welding trade associatiatses not create a duty tbhe end users of the
welding products? Indeed, ITW (which has relationshifisthe trade assition through some
employees, but is itself not a member), ierevurther removed from liability under these
theories than the trade association memlikesnselves. Accordingly, ITW is entitled to
summary judgment on the plaintiffs’ claimef negligent perfanance of a voluntary

undertaking.

d. Negligent misrepresentation.

To establish negligent migpresentation, a plaintiff nsti generally show: (1) the
defendant had a duty to exercise reasonableicdhe giving of information; (2) the defendant
supplied false information; (3)ith reasonable rednce by the plaintiff upon the information
given; and (4) the plairti suffered damages proximayelcaused by the defendant’s
negligence€® To show that ITW had a duto plaintiffs, the plaintiffs must establish a fiduciary
or other special relationship between ITW and themséfvda. this case, however, there is no

evidence of any relationship (fiduciary or othemyibetween plaintiffs and ITW. Nor is there

°L Cf. Caterpillar, 526 F. Supp. 2d at 798 (“[P]laintifislentify no statement made by
Caterpillar directly taany plaintiff suggesting #t Caterpillar explicitlyundertook a duty to that
plaintiff. Nor does any plairffi suggest he and Cafellar had a fiduciay or other special
relationship . . . that might impose a duty3plis v. Lincoln Electric Cp2006 WL 1305068, at
*7 (N.D. Ohio May 10, 2006) (rejecting same claims).

®2 See Caterpillar 526 F. Supp. 2d at 798-99 (concluditgt the trade association’s
mission statements do not represent legallgdibnig undertakings, that each organization
belonging to the association is even furthenaoeed from these statentsnand that the trade
associations themselves have no datysers of products in the trade).

>3 MetLife,2007 WL 1087605, at *7 (citing 37 Am. Jur. Bcaud and Decei 128 (Jan.
2007)).

>4 Chiarella v. UnitedStates, 445 U.S. 222, 228 (1980) (ti€ duty to disclose arises
when one party has information that the otherty is entitled to know because of a fiduciary
or other similar relation of trignd confidence between them.”).

12



any evidence that any plaintiff relied upany information supplied by ITW (as opposed to
Hobart or Miller Electric). As noted, therenst even any evidence that plaintiffs used any ITW
products. In short, there is no evidence ofegligent misrepresentation made by ITW to

plaintiffs, so ITW is entitled to samary judgment on this claim as well.

e. Fraudulent concealment.

The same is true for the fraudulent-concealment claims. “There is general agreement in
all states that, to maintain an action for damages for fraud by reason of concealment, the
following elements must generally be presentaidjctual concealment [2] of a material fact [3]
with knowledge of the fact conceal [4] with intent to mislead another into relying upon such
conduct [5] followed by actual reliance thereon by sattter person having the right to so rely
[6] with injury resulting to suclperson because of such reliante.Moreover, the plaintiff must
establish that the defendant had a duty to communicate the concealed inforfhak®moted
earlier, there is no evidence of any relationshigugfiary or otherwisepetween plaintiffs and
ITW and, thus, no evidence of any duty flowingrfr ITW to plaintiffs. Accordingly, summary

judgment is appropriate on the MDL pi#ffs’ fraudulent concealment claim.

f. Concert of action, and aiding and abetting.

The theoretical foundation for these claims is set out in 8 876 of the Restatement
(Second) of Torts. Subsection (a) describesced of action; subsection (b) describes aiding
and abetting:

§ 876. Person Acting in Concert.

>> MetLife, 2007 WL 1087605, at *7 (internal quotati marks and alterations deleted)
(citing 37 Am. Jur. 2dFraud and Deceig 200 (May 2006)).

* Chiarella, 445 U.S. at 228see alsoMetLife, 2007 WL 1087605, at *9 (rejecting
fraudulent-concealment claim and noting thaeddant had no duty to provide information to
plaintiffs).

13



For harm resulting to a third person from the tortious conduct of
another, one is subject to liability if he

(a) does a tortious act in concerithvthe other or pursuant to a
common design with him, or

(b) knows that the other’s conduct ctihges a breach of duty and
gives substantial assistance encouragement to the other
57

To act in concert, there must be an age®m“Parties are acting in concert when they
act in accordance with an agreement to coopenaa particular line of conduct or to accomplish
a particular result® As noted earlier, the Court conclisdéhat no reasonabjary could find
ITW acted in accordance with an agreementdoperate with any other defendant in this case
(including its own subsidiaries, Hobart andiller Electric) to commit a tortious act.
Accordingly, ITW is entitled to summarygigment on claims that it acted in coné8rt.

To be liable as an aider and abettor, amddat must “act with thmtention of advancing

the tortious activity.®* Moreover, the defendant must kringly give “substantial assistance”

>" 4 Restatement (Second) of Torts § 876 (1977).

%8 Caterpillar, 526 F. Supp. 2d at 806 (quoting 4sRgement (Second) of Torts § 876,
cmt. a (1977)).

9|t is questionable whether a parent corgoratan conspire, act iconcert with, or aid
and abet its own wholly-owned subsidiaiyee American Needle, Inc. v. National Football
League 2010 WL 2025207 at *7 (May 24, 2010) (“a patreorporation and its wholly owned
subsidiary ‘are incapable of conspiring with each other for purposes of § 1 of the Sherman Act™)
(quotingCopperweld Corp. v. Independence Tube Catp7 U.S. 752, 777 (1984))illiamson
v. Ocwen Loan Servicing, LL.2009 WL 5205405 at *4-5 (M.O.enn. Dec. 23 2009) (noting
that, “[a]s a general matter obnspiracy law, a company canmaoinspire with its corporate
affiliates or employees,” but acknowledging contramyhority). Even if the Court were to adopt
the minority view that the law recognizes swadmspiracies, it renmas true that, on the
undisputed facts presented, no reasonable jury could conclude ITW conspired, aided and abetted,
or acted in concert with its own suhisides to engage in a tortious act.

%0 Cf. Caterpillar, 526 F. Supp. 2d at 807 (same conclusion regarding Caterpillar).

®L1d. (quotingIn re Temporomandibular Joint (TMJ) Implants Prods. Liab. Litldl3
F.3d 1484, 1496 (8th Cir. 1997) (alterations deleted)).

14



that proximately results in the haffn.Mere knowledge that a tort is being committed and the
failure to prevent it do not constitute aiding and abeftingdere, plaintiffs have not pointed to
any acts of substantial assistance or encouragdmdiW to commit a tortious act. Given that
there is no genuine dispute ofaterial fact, ITW is entitled to summary judgment for these

claims as well.

In sum, ITW is entitled to summary judgment on each claim asserted against it on a direct
theory of liability. ITW is tlerefore also entitled to summgngdgment on any derivative claims,
such as loss of consortiumedical monitoring, and punitive aeges. The remaining question
is whether ITW can be held vicariously liable for alleged torts committed by Hobart and Miller

Electric.

2. Vicarious Liability.

In addition to asserting claims against ITdWectly based on plaintiffs’ alleged use of
welding rods manufactured or sdig ITW, plaintiffs also seeko hold ITW vicariously liable
for the alleged torts of Hobart aiiller Electric. Plaintiffs allge ITW is liable as “a successor
in interest to Hobart and Mille®* The purpose of successor liabilis/to ensure that claimants
are not left without recourse against an entity $infyggcause the entity sells all of its assets or

changes its corporate forfth. Successor liability enables claimants to seek recourse from the

62
Id.
®31d.(quotingFiol v. Doellstedt58 Cal. Rptr. 2d 308, 313 (Cal. Ct. App. 1996)).

% See, e.g.Peruchetti Compl. § 21 (“ITW is liable as a successor in interest to Hobart
and Miller, and is responsible for the condofcsaid predecessentities . . . .").

% United States v. Mexico Feed & Seed,®80 F.2d 478, 487 (8th Cir. 1992) (“The
purpose of corporate successor liability is to preévcorporations from evading their liabilities
15



successor that has replaced or elytitaken over the original enyit Of course, if the original
entity still exists, there is nsuccessor—and no successor liabfifty.

There can be no successor liability in #thddDL cases becauddobart and Miller
Electric still exist and continuéo operate separately as subsidiaries of ITW. ITW simply
purchased their issued and outstanding capstatk, while each retained its liabilities.
Moreover, courts have recognized that the érse triangular merger,” by which ITW obtained
Hobart, does not result in the parent comp@inyV) assuming the liabilities of the acquired

company (Hobart}’ Even if plaintiffs are correct thatobart, Miller Eletric, and ITW have

(continued...)

through changes of ownership.8ee alsdRestatement (Third) of Torts: Product Liability, § 12
cmt. b (1988) (discussing this rationale for successor liability).

% See, e.g., White v. Cone-Blanchard Cp2i7 F. Supp. 2d 767, 772 (E.D. Texas 2002)
(“[1t is axiomatic that to establish corporate sessor liability there mush fact be a corporate
successor.”);Roy v. Bolens Corp.629 F. Supp. 1070, 1073 (D. Mass. 1986) (holding that
successor liability doctrine does not apply where acquired company remains in existence). Even
to the extent the law on successor liability différsm state to state, it remains a bedrock
principle that, if the original dity still exists, there is no saessor—and no successor liability.
This remains true even in states that have @diomore lenient doctrines of successor liability.
See Guerrero v. Allison Engine C@25 N.E.2d 479, 487 (Ind. Ctpf. 2000) (holding that "a
successor corporation is liable only when gredecessor corporatiamo longer exists," and
noting that a "similar requirement is found [evemong that minority of states applying the
[more-lenient] product-line exception'\White v. Cone-Blanchard Carp217 F. Supp. 2d 767,
774 (E.D. Tex 2002) (noting the California Supre@wurt adopted a more lenient approach to
successor liability because "sale and dissolutibthe old company destroyed the plaintiff's
remedies against the original manufacturer, tleasing the plaintiff with . . . no remedy"—a
justification that does not apply when the or@d manufacturer "remain[s] in existence");
Conway v. White Trucks, Riof White Motor Corp.885 F.2d 90, 95 (3 Cir. 1989) ("If a
remedy against the original manufacturer waslabke, however, the consumer has not been
obliged to bear the risk[,] and the justifiice for imposing successor liability evaporates").

®" See, e.gln re McKesson HBOC, Inc., Secs. Liti#26 F. Supp. 2d 1248, 1277 (N.D.
Cal. 2000) (“[A] ‘reverse triangular merger’ of tsert performed here (merger of target with a
specially formed subsidiary of the acquirer, which then becomes the sole shareholder of the
newly merged subsidiary), does not effect a faeto’ merger unless the transaction has been
structured to disadvantage credstmr shareholders.”) (citin@rzeck v. Englehart195 A.2d
375, 378 (Del. Ch. 1962)xee also Binder v. Btol-Myers Squibb Cp184 F. Supp. 2d 762,
769—72 (N.D. lll. 2001).
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overlapping operations (e.g., employee participain a single pension plan, use of the same
vendor for payroll services, and sharing of exe®upersonnel), this does not mean that Hobart
and Miller Electric ceased to exist. Indeed, mi#fis have not created a genuine issue of fact
suggesting that Hobart or Miller Electric are bleato pay their claimants—the driving concern
behind successor lialtif. Other courts have jected similar claims of successor liability based
on ITW's acquisitions of Hbart and Miller Electri€® This Court does so as well. In short, if
plaintiffs have viable claims against Hobamd Miller Electric, plaintiffs can pursue those
claims against Hobart and Ml Electric—not against ITW.

Instead of pressing the successor liability thestaged in their complaints, plaintiffs now
contend that ITW can be vicariously liable for alleged acts of Hobart and Miller Electric based
on a veil-piercing theory. That,is their response brief, pldifis change the focus of their
argument from successor liabilitp veil piercing, arguing thaHobart and Miller Electric,
though still in existence, have rporate structures that are ‘gly ignored by ITW” such that
plaintiffs should be entitled to pierce tkegorporate veils and reach ITW's assets for
compensation. This is a new theory of liabilitySuccessor liability . .. and corporate veil-
piercing, while based on many oventang factors, are separategdd doctrines with distinct
legal consequence&® “Unlike its veil-piercing cousin, sicessor liability does not speak to an
existing relationship between the corporatiard ats current owner, but to the relationship

between the corporatiomd its predecessor . . /°”

% See, e.g.Grant v. lllinois Tool WorksNo. 04-21112 (Cook Cty., Ill., Aug. 3, 2005)
(master docket no. 2135-11) (rejecting this argument in welding fume case).

% Carter Enters. v. Ashland Specialty C857 B.R. 797, 801 (S.D. W. Va. 200%ge
also id (“This case isiot about corporate veil-piercing . .”) (emphasis in original).

04,
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None of the plaintiffs’ complaints, howeveallege facts that can support a veil-piercing
theory under any state’s law. For example,ntitis did not allege facts suggesting that ITW
and these two subsidiaries are, as plaintiffs mogue, a “single business enterprise,” or that
ITW is simply their “alter ego™ Accordingly, the complaint is deficient regarding a veil-
piercing theory?

Moreover, the failure to algee these facts in the comjiacannot be cured by raising
them for the first time in opposition to a motion for summary judgment, as plaintiffs do here.
“District Courts have broad disc¢ien to disallow the addition of new theories of liability at the
eleventh hour,” such akose raised in opposition @ summary judgment motidn. This is a
sound approach, because the earlier failure to allege the theory or claim leaves the defendant
without notice. Indeed, otheouorts have rejected similar atipts to invoke the veil-piercing

theory at the summary judgment stage when it was not alleged in the cof{plahis result is

"L Cf. response brief (master docket no. 2138)36-38 (listing factors of corporate
control not alleged in any congint but that courtgyenerally consideunder a veil-piercing
theory, including the following: common stock oership; common directors or officers;
common business departments; consolidation ohéii@ statements; financing of the subsidiary;
whether the parent incorporated the subsidiaryether the subsidiargperates with grossly
inadequate capital; and whethee tharent pays salaries and otagpenses of the subsidiary).

2 United States ex rel. Pilecki-Simko v. Chubb Jnlib. 06-3562, 2010 U.S. Dist.
LEXIS 27187, at *38-52 (D.N.J. March 22, 2010gjécting veil-pierang theory despite
allegations that parent companies “exclusivegptoolled” subsidiary, where complaint failed to
allege other essentialdis, such as whether the subsigiwas “grosslyundercapitalized”)see
also Scarbrough v. Perg870 F.2d 1079, 1084 (6th Cir. 1989N¢gither the original complaint
nor the amended complaint . . . alleged that ftguired company] was the mere instrumentality
or alter ego of [the acquireryr that [the acquired company’s] separate existence ought to be
disregarded.”) (rejectingeil-piercing theory).

3 carr v. Gillis Assoc. Indus., Inc227 F. App’x 172, 176 (3Cir. 2007) (citing cases
that disallow the plaintiff from raising clais for the first time in opposition to a summary
judgment motion).

* See, e.gUnited States v. Atlas Minerals & Chepriso. 91-5118, 1993 U.S. Dist.
LEXIS 18411, at *17-18 (E.D. Pa€b. 7, 1993) (“Plaintiff's pursuidf the alter ego theory in
this regard is commendable; however, as tliendiant[s] point out in their [summary judgment]
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even more appropriate in tMidDL context, where litigatiorand discovery has been ongoing for
over six years.

Here, because plaintiffs alleged only a sssoe liability theory and made no factual
allegations to support veil piercing, they cannot proceed on the veil-piercing theory. And
because there can be no successor liability erutidisputed facts, ITW is entitled to summary
judgment on plaintiffs’ claims that it is vicausly liable for the alleged torts of Hobart and

Miller Electric.”®

V. Conclusion.

Plaintiffs’ claims against ITW under theorie$ direct liability cannot succeed because
there is no evidence that plaffs were harmed by an ITW produor that ITW had a duty to
plaintiffs. Moreover, ITW cannobe vicariously liable as auccessor to Hobart and Miller

Electric, because those companies still exist. Ilinglaintiffs did not allege in their complaints

(continued...)

memorandum, the use of this thearyorder to pierce the corpae veil is inappropriate where
the complaint offers no allegations to put the defendant on notiéeii v. Colorado 126
P’ship, No. 90-A-560, 1991 Bankr. LEXIS 1649 (Bankt.D. Ill. May 6, 1991) (“The primary
basis of plaintiffs[’] . . . opposition to the moti for summary judgment is that [the defendant]
should be held liable under the piercing thegpooate veil theory. This theory, however, was
never pled in the compl[ai]lnt and is simply not an issue in this proceedicig United States ex
rel. Beattie v. Comsat CorpNo. 96-966, 2001 U.S. Dist. LEXIS 26185, at *13 (M.D. FI. April
18, 2001) (“While . . . the aforementioned allegatdoes not properly allege a claim for abuse
of the corporate form/veil piercing, the . . legltion does appear to set forth a claim for
successor liability . . . .").

> Even if plaintiffs had alleged facts supfiog a veil-piercing clan, summary judgment
would likely still be warranted, as there is dcamidence that ITW’s control over Hobart and
Miller Electric has been exercised in such a watoaommit “fraud, an illegal act, or a similarly
unlawful act.” See Dombroski v. Wellpoint, In895 N.E.2d 538, 545 (Ohio 2008) (stating veil-
piercing requirements in Ohio, wte Hobart is incorporatedonsumer’s Co-op. of Walworth
Cty. v. Olsen419 N.W. 2d 211, 217-18 (Wisc. 1988) (statsimilar veil-piercing requirements
in Wisconsin, where Miller Electric is incormed). While plaintiffs adduce substantial
evidence that ITW, Hobart, and Miller Electhiave ignored aspects thfeir corporate forms and
act as a single business enterprise, there is iderae tending to show that ITW has done so in
pursuit of fraud.
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any facts that would support ailvgiercing theory, nor do platiffs suggest that ITW has
exercised control over Hobart Bfiller Electric in pursuit of fraud. Accalingly, ITW’s motion

for summary judgment GRANTED and all claims against it alISMISSED.

IT 1S SO ORDERED.

/s/ Kathleen M. O’Malley
KATHLEEN McDONALD O'MALLEY
UNITED STATES DISTRICT JUDGE

DATED: June 11, 2010
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