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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF OHIO
EASTERN DIVISION
CLARENCE MACK, ) Case No.: 1:.04 CV 829
)
Petitioner ) JUDGE SOLOMON OLIVER, JR
)
-VS- )
) MEMORANDUM OF OPINION
MARGARET BRADSHAW, WARDEN ) _AND ORDER
)
Respondent )

Introduction

This matter is before the Court upon Respondent Margaret Bradshaw’s (“Respond
Motion to Dismiss for Lack of Exhaustion (EQ. 76). For the following reasons, Respondent
Motion is denied. Rather, the Court will staistmatter and hold it in abeyance to allow Petitiong
to return to state court to pursue his unexhausted claims.
l. Factual History

On February 5, 1991, a Cuyahoga County Grandigsugd a three-count indictment agains
Mack. The indictment charged Mack with twaunts of aggravated murder, in violation of Ohig
Revised Code § 2903.01, and one count of aggravated robbery, in violation of Ohio Revised
§ 2911.01, relating to the murder of Peter San&ltie aggravated murder charges contained t
following three specifications: (1) Mack commdtéhe aggravated murder while committing, o
attempting to commit, aggravated robbery aititee was the principalffender or committed the

aggravated murder with prior calculation and degighiMack had previously been convicted of o
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pleaded guilty to an aggravated felony and w@svicted of aggravated burglary and feloniou
assault; and (3) Mack had a firearm on or alisiperson or under his control while committing
the offense charged. Mack entered a plea of not guilty on February 7, 1991.

The Ohio Supreme Court set out the followfagtual history, as adduced by the evideng
presented at trial, upon considering Mack’®dirappeal of his convictions and sentences:

Peter Sanelli, along with his son Anthony, owned and operated Sandglo Glass and
Mirror Company on Prospect Avenue in the city of Cleveland. On January 21, 1991,
Thomas Sowell, Reginald Germany, and the defendant-appellant, Clarence Mack,
carjacked Mr. Sanelli as he was leaving his business, fatally shooting him and
stealing his car.

Mr. Sanelli was last seen around 5:45 p.m. by his son Anthony. At that time,
Anthony went home for the day, leaving M3anelli at Sandglo. Before he left,
Anthony gave his father a package of ntitgt he would need for a job. Mr. Sanelli's
body was found around 6:10 p.m. lying in the middle of the parking lot next to
Sandglo. Dr. Robert Challener of the Cuyahoga County Coroner's Office later
testified that the autopsy performed by Ralil Jiraki showed that Mr. Sanelli had
been shot three times, and died fromsth wounds. One bullet entered the left side
of the victim's face, somewhat belovetdar. The irregular entrance wound indicated
that the bullet had come in contact withiatermediate object such as glass before
striking the victim. The other two bullets vesfired into Mr. Sanelli's left shoulder
from close range. One of these bulletsakmMr. Sanelli's left lung and tore the sac
which surrounds the heart. A pellet with its copper jacket was retrieved from the
right sleeve of Mr. Sanelli's undershirt.

Detective Leo Allen investigated Mr. Sanelli's murder. At the scene where the body
was found, Detective Allen discovered three nine-millimeter shell casings on the
street three to five feet from the buA fourth shell casing was discovered on the
sidewalk behind the Dome Grille, a neighboring business.

Mr. Sanelli's car, a 1987 light blue or silver Plymouth Horizon with red and white
truck license plates, was found around 7:15 p.m. It had been crashed into a utility
pole at East 90th and Holton Avenue.eTtont driver's side window and rear
passenger side window were broken out. Anthony Sanelli testified that the car's
windows were all intact when he last shis father before the murder. An apparent
bullet indentation was discovered on tear passenger door, and a bullet hole was
found in the back side of the passenger front seat. Part of a copper jacket to a
nine-millimeter bullet was found in the car. No fingerprints were found.




On January 23, 1991, two days after the murder of Peter Sanelli, Timothy Willis
approached the Sanelli family with information regarding the murder. The Sanelli
family sent Willis to the police. At approximately 2:30 p.m. on January 23, Mr.
Willis called Lt. John James, and told him the following story.

Willis stated that on January 21, 1991, he was approached around 5:30 p.m. by the
appellant, Thomas Sowell and Reginald Germany, who were looking to buy a gun
to aid them in stealing a car. When Willefused, Germany told Sowell that he had

a nine-millimeter gun which Sowell could bonoThe three then drove away. Later
around 6:45 p.m. the appellant and Sowell drove up to Willis in a silver Plymouth
Horizon. Willis especially noticed that the automobile had red and white license
plates and that the back passenger and front driver side windows were broken out.
Sowell told Willis that they had obtained the car on Prospect Avenue. The appellant
and Sowell then discussed in front ofIN their reasons for shooting "the man."
Sowell said that he had fired at the car window because the man disobeyed his
instructions by attempting to lock his do®he appellant claimed that he had started
shooting because Sowell had fired. During this discussion, Willis noticed a pair of
binoculars. Anthony Sanelli testified that his father kept a pair of binoculars in the
car. Later that evening, Willis recognizee ttar driven by the appellant and Sowell

on the evening news story about the murder of Peter Sanelli.

On January 22, 1991, Willis met the appellant and Germany at approximately 9:00
p.m. and drove around with them in a red.Willis specifically asked the appellant

and Germany where they got the silldymouth Horizon. The appellant again told
Willis that they got it from the downtawarea. The appellant and Germany laughed
as they related how Sowell had injuredrimse when he crashed the stolen car into

a pole.

After Willis told the police this story, he informed them where and when they might
locate the appellant, Germany and Sovidgdked on the information given by Willis,

the police dispatched officers to arregtidd men. Willis had told the police that the
appellant and Germany were on their wahigaddress. The police saw a red van
matching the description given by Willisngan front of Wllis's house at around
4:30 p.m. Reginald Germany, the appellant, and Maurice Washington exited. A
fourth man, Brian McKinney, remained in the van. Reginald Germany exited the
driver's side of the van holding a nine-millimeter gun in one hand, which he
immediately dropped to the ground as plaice approached. The officers stopped
and frisked each of the men, and seardhed/an. The officers felt and uncovered

a nine-millimeter gun in a holster under tygpellant's coat. The police also found

a third gun on the floor of the van at tleet of Brian McKinney. Appellant's and
Germany's guns were loaded, and two additional clips were recovered from the
appellant's pockets as well. The men were taken into custody by the police.

Willis told police that Thomas Sowell coldé located at Clevahd Industrial Drum.
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Police arrested Sowell there, and discovered a nail in his pocket that matched the
type of nails Anthony Sanelli had given his father shortly before Peter Sanelli was
murdered.

Detective Qualey, along with Lt. John James, questioned the appellant on January
23, 1991, at approximately 4:30 p.m. afterdippellant's arrest. After advising the
appellant of his Miranda rights, as gad on a standard police card, Det. Qualey
guestioned the appellant about the nine-millimeter gun that had been found on the
appellant's person at the time of the arrest. Appellant stated that he had bought the
gun on January 22, 1991, from an individual who was unknown to him. Further, the
appellant denied any knowledge of, or inkghent in, the murder of Peter Sanelli.
After about an hour of interrogation, appellant was returned to his cell.

About half an hour later Detective Qualegcame aware of thresults of ballistics

tests. The tests revealed that the thremtsghell casings found on the street at the
murder scene and the bullet found on Peter Sanelli at the morgue had come from
appellant's nine-millimetegun. The ballistics &s also revealed that the gun
confiscated from Reginald Germany at theetiof his arrest had fired the spent shell
casing found on the sidewalk outside Bame Grille and the copper bullet jacket
found in the stolen car.

Detective Qualey reapproached appellarat asked if he knew his rights, to which
appellant responded "yeah." After being informed of the ballistics tests, appellant
changed his story. He stated that he had loaned the nine-millimeter handgun to a
stranger known to him only as "Dee" the day before the murder of Peter Sanelli.
Appellant claimed that Dee had needeat@ction because he was going to a party.
The gun had been returned to the appellant the day after Sanelli's murder. The
appellant noticed that the gun had been fired but did not ask why.
State v. Mack73 Ohio St.3d 502 (1995).
Il. Procedural History
A. Pre-Trial, Trial and Sentencing
Mack filed a number of pre-trial motionscinding a Motion for Discovery of Statements
of Potential Witnesses under Ohio Revisesi€ § 149.43 (Apx. Vol. 1 at 31) and a Motion fof
Discovery and to Examine Exculpatory and Mitigatory Material (Apx. Vol.38at Both of these

Motions were denied. In addition, in February 1991, Mack served a request on the State fo

U

discovery of, among other things, “all evidgenknown or which may become known to thg
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prosecuting attorney favorable to the defendanat material to guilt opunishment.” (Evid. Hrg.

Exh. 44). The State responded in writing to Mac&tguest, indicating that “no exculpatory materig|

is available to or in the possession of the prosecuting attorney.” (Evid. Hrg. Exh. 45).

Mack’s trial commenced on July 2, 1991. That same day, the jury returned a verdict of

guilty as to one count of aggraedtmurder with the specifications that he was the principal offengler

and that he had a firearm onaidyout his person or under his control while committing the offense.

(Apx. Vol. 1 at 108). The jury also found Mackiltyiof aggravated robbery. (Apx. Vol. 1 at 108),

The mitigation phase of the trial began July 17, 1991. (Apx. Vol. 1 at 109). Mack

presented the testimony of his uncle John Mack, his mother Bernice Mack, and his grandmothe

Rosey Mack. He also made an unsworn statgnrenvhich he denied any involvement in the

Sanelli murder.

The next day, the jury found that the $thtd proved beyond a reasonable doubt that the

aggravating circumstances outweighed the ntitigfactors, and recommended imposition of th

death penalty. (Apx. Vol. 1 at 110). Mack teatter filed a Motion for New Trial on the grounds

that the State had withheld exculpatory ewvide, which was overruled. (Apx. Vol. 1 at 113-120}.

On August 1, 1991, the trial court issued@pinion, accepting the jury’s recommendation an
sentencing Mack to death. (Apx. Vol. 1 at 122).
B. Direct Appeal, Post-Conviction Proceedings, and Rule 26(B) Application
Mack filed a timely appeal of the trial cdigr decision to the Eighth District Court of
Appeals of Ohio, setting forth twenty-seven assigntsa of error. Th&hio Court of Appeals

affirmed Mack’s conviction and sentence on December 2, 1988e v. Mack1993 WL 497052

(Ohio App. 8th Dist. Dec. 2, 1993Mack filed an Application for Reconsideration on Decembg¢
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13, 1993, which was denied. (Apx. Vol. 3 at 419, 425).
Mack then appealed to the Ohio Suprenoeil© raising twenty-eight propositions of law.
The Ohio Supreme Court affirmed the decisiothef Eighth District Court of Appeals on Augusit

30, 1995. State v. Mack73 Ohio St.3d 502 (1995). Concluding klirect appeals, Mack filed a

Petition for Writ of Certiorari in the Unite8tates Supreme Court on November 30, 1995. (Apgx.

Vol. 4 at 440). That Court denied the Petition on January 22, 1996. (Apx. Vol. 4 at 445).

Mack then filed a petition for post-conviction reliethe trial court. Therein, he raised fouf

grounds for relief based on ineffective assistance of trial counsel, and requested an evidgntiar

hearing. (Apx. Vol. 5 at 23-4). The Cuyahoga County Court of Common Pleas denied the patition

without a hearing on September 10, 1996. (Apx. Vol.5¥a). Due to a clerical error, the court’s
Findings of Fact and Conclusions of Law wand issued until January 25, 1999. (Apx. Vol. 5 g
174-178, 195).

Mack appealed the denial of his Petition Rost-Conviction relief to the Eighth District

Court of Appeals, raising twasaignments of error. (Apx. Vol.6 at 41). The Eighth District Cout

of Appeals affirmed the decision of the trial court on October 26, 286f1e v. Mack2000 WL

1594117 (Ohio App. Oct. 26, 2000). Thereafter, Mack appealed to the Ohio Supreme Court,

—+

agail

raising two propositions of law. (Apx. Vol. 7 Hb). The Ohio Supreme Court dismissed the appegal

as not involving any substantial constitutional questitate v. Mack91 Ohio St.3d 1459 (2001).
The United States Supreme Court denied certiorari on October 1,M@0k v. Ohi9534 U.S. 863
(2001).

Mack then filed an Application for Reopening ldirect appeal in the Eighth District Court

of Appeals pursuant to Ohio Rule of Appé&daProcedure 26(B). The Application alleged




ineffective assistance of appellate counsel on teeslod six assignments efror. (Apx. Vol. 8 at
41-50). The Eighth District @urt of Appeals denied MatkApplication on May 19, 2003State
v. Mack 2003 WL 21185786 (Ohio App. May 19, 2003).

Mack appealed to the Ohio Supreme Caaiising ten propositions of law. (Apx. Vol. 9 at
48). On April 14, 2004, the Ohiougreme Court affirmed the Eighth District Court of Appeals
decision. State v. Mack101 Ohio St.3d 397 (2004).
lll.  Habeas Proceeding

On May 4, 2004, Mack filed a Notice of Inteon to file a Petition for Writ of Habeas
Corpus. (ECF No. 1). Several months laberDecember 15, 2004, Mack filed his Petition for Writ

of Habeas Corpus under 28 U.S.C. § 2254, asgditienty-nine grounds for relief. (ECF No. 24)

The following three of these grounds for relief are relevant to Respondent’s Motion to Dismjiss:

* % %

* % %

17.

18.

(ECF No. 24). Respondent filed a Return oftWwn February 14, 2005. (ECF No. 26). Mack fileg

The State improperly, illegally and unconstitutionally withheld
exculpatory, mitigation and/or impeachment evidence from the
defense in violation dBrady v. Maryland

The ineffective assistance aatrcounsel during the guilt/innocence
phase of the case denied Mr. Mack his rights under the Fifth, Sixth,
Eighth and Fourteenth Amendments.

The ineffective assistance of trial counsel during the sentencing phase
of the case denied Mr. Mack hights under the Fifth, Sixth, Eighth
and Fourteenth Amendments.

his Traverse on May 16, 2005 (ECF No. 35) and Respondent thereafter filed a Reply on May 31

2005. (ECF No. 44).




Subsequent to the filing of his Petition, Mdit&d a number of discovery motions. On May
15, 2005, Mack filed a Motion for Leave to CondDiscovery and for Appointment of Experts,
which Respondent opposed. (ECF Nos. 36, 42). The Court granted Mack’s motion in par
required Respondent to provide certain discoveaak regarding his ineffective assistance g

trial counsel andradyclaims. (ECF No. 52).

In June 2009, Mack filed a Motion for anifigntiary Hearing, which Respondent opposed.

(ECF Nos. 65, 69). On May 31, 2010, the Court granted Mack’s motion in part and directed th

evidentiary hearing be held on Mack’s claims gfifeffective assistance of trial counsel for failure

to conduct a reasonable investigation into theibiggt of Timothy Willis; (2) ineffective assistance
of trial counsel for failure to conduct a proper mitigation investigation; and (3) certain of Ma
Bradyclaims. (ECF No. 74 at 16).

The Court conducted an evidentiary hearing on these claims on June 28 through Ju
2010 and July 9, 2010. Mack and Respondert Rlest-Hearing Briefs on September 13, 2010 af
November 12, 2010, respectively. (ECF No. 107, 110).
IV.  AEDPA Standard of Review

The Antiterrorism and Effective Death Penaltgt of 1996 (hereinafter, the “AEDPA”),
which amended 28 U.S.C. § 2254, wamed into law on April 24, 1996. Lindh v. Murphy521
U.S. 320, 336 (1997), the United States Supreme Geldthat the provisions of the AEDPA apply
to habeas corpus petitions filed after that effective daee also Woodford v. Garced&B8 U.S.

202, 210 (2003)Barker v. Yukins199 F.3d 867, 871 (6th Cir. 1990t is now well-settled that

AEDPA applies to all habeas petitions filed omfter its April 24, 1996 effective date.”). Becaus¢

Mack’s petition was filed on December 15, 2004]Ivadter the AEDPA'’s effective date, the
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AEDPA governs this Court’s consideration of his petition.

The AEDPA was enacted “to reduce delays in the execution of state and federal criminal
sentences, particularly in capital cases, andfutther the principles of comity, finality, and
federalism.””Woodford, 538 U.S. at 206 (quoting/illiams v. Tayloy 529 U.S. 362, 436 (2000)).
The requirements of the AEDPA “create an indepahdegh standard to be met before a federal
court may issue a writ of habeas corpus to set aside state-court rulitigeht v. Brown551 U.S.
1, 127 S.Ct. 2218, 2224 (2007) (citations omitted3.the Supreme Court recently explained, the
AEDPA'’s requirements reflect “the view thdabeas corpus is a ‘guard against extreme
malfunctions in the state criminal justice sys$&mot a substitute for dmary error correction
through appeal.”’Harrington v. Richter 131 S.Ct. 770, 786 (Jan. 19, 2011) (quotlagkson v.
Virginia, 443 U.S. 307, 332 n.5 (1979)).

Section 2254(d) provides:

An application for a writ of habeas rpuis on behalf of a person in custody

pursuant to the judgment of a State couallsiot be granted with respect to any

claim that was adjudicated on the menitsState court proceedings unless the

adjudication of the claim—

(1) resulted in a decision that was contrary to, or involved an unreasonable

application of, clearly established Federal law, as determined by the Supreme

Court of the United States; or

(2) resulted in a decision that was based on an unreasonable determination of the
facts in light of the evidence presented in the State court proceeding.

28 U.S.C. 8§ 2254(d). Thisis “a ‘difficult to meet..and ‘highly deferential standard for evaluating
state-court rulings, which demands that statetadecisions be given the benefit of the doubt.’|
Cullenv. Pinholsterl31 S.Ct. 1388, 1398 (April 4, 2011) (quothigrrington v. Richter131 S.Ct.

770, 786 (2011) anw/oodford v. Visciotfi537 U.S. 19, 24 (2002) (per curiam)). The petitiong

B
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carries the burden of prooRinholster 131 S.Ct. at 1398.

The Supreme Court recently emphasized limited nature of review under Section
2254(d)(1) inCullen v. Pinholsterl31 S.Ct. 1388 (2011) akthrrington v. Richter131 S.Ct. 770
(2011). InPinholster the Court held that “review unde2854(d)(1) is limited to the record that
was before the state court that adjudicatectkien on the merits” and that “evidence introduce
in federal court has no bearing on § 2254(d)(1) revidriholster 131 S.Ct. at 1398, 1400. The
Court further cautioned idarringtonthat the AEDPA requires federal habeas courts to review st
court decisions with “deference and latitude,” arat tfa] state court’s determination that a clain
lacks merit precludes habeas relief so long astfiaded jurists could disagree’ on the correctnes
of the state court’s decisionld. at 786 (quotingrarborough v. Alvarado541 U.S. 652, 664
(2004)).

By its express terms, however, Section 2254(d)’s constrained standard of review only a
to claims that were “adjudicated on therits” in the state court proceedirtdarrington, 131 S.Ct.

at 784. See also Clinkscale v. Cart&75 F.3d 430, 436 (6th Cir. 2004)Vhen a state court does

ate

bS

pplies

not assess the merits of a petitioner’s habeas claim, the deference due under the AEDPA dpes r

apply. In such a case, the habeas court ismiéd to deciding whether that court’s decision wa|
contrary to, or involved an unreasonable applicatf, clearly established federal law, but rathe
conducts ale novareview of the claim.Morales v. Mitchell 507 F.3d 916, 930 (6th Cir. 2007);
Newton v. Million 349 F.3d 873, 878 (6th Cir. 2008)aples v. StegalB40 F.3d 433, 436-37 (6th
Cir. 2003).

V. Express Waiver of Exhaustion

The process of presenting a constitutional claim to the state’s highest court is ¢
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exhaustion. Under Section 2254 of the AEDPA, a federal court cannot grant a writ of habeas ¢
to a prisoner held in state custody unless the eamihas exhausted all available remedies in stz

court. See28 U.S.C. § 2254(b), (cRose v. Lundy55 U.S. 509 (1982). Exhaustion is fulfilled

Lorpu

te

once a state supreme court providesnvicted defendant an opportunity to review his or her claims

on the merits. O’'Sullivan v. Boerckel526 U.S. 838 (1999). A habeas petitioner satisfies t
exhaustion requirement when the highest caurthe state in which the petitioner has bee
convicted has had a full and fair opportunity to rule on the clakust v. Zentl7 F.3d 155, 160

(6th Cir. 1994)Manning v. Alexande912 F.2d 878, 881 (6th Cir. 1990). To be proper
exhausted, each claim must have been “fairly presented” to the state Seertsg. Wagner v.
Smith 581 F.3d 410, 414 (6th Cir. 200%¥y,azier v. Huffman343 F.3d 780, 797 (6th Cir. 2003).
Fair presentation requires that the state courtgvan the opportunity to see both the factual an
legal basis for each claimWagner 581 F.3d at 414. Specifically, in determining whether
petitioner “fairly presented” a federal constitutioolaim to the state courts, courts should consid
whether the petitioner: (1) phrased the fedeghtin terms of the pertinent constitutional law o
in terms sufficiently particular to allege a denial of the specific constitutional right in question
relied upon federal cases employing the constitutianalysis in question; (3) relied upon statg
cases employing the federal constitutional analysisi@stion; or (4) alleged “facts well within the

mainstream of [the pertinent] constitutional lav&e Hicks v. StrauBy7 F.3d 538, 553 (6th Cir.

he

d

a

1%
—_

(2)

1%

2004) (quotingMcMeans v. Brigana228 F.3d 674, 681 (6th Cir. 2000)). This does not mean that

the applicant must recite “chapter and versedafstitutional law, but the applicant is required t
make a specific showing of the alleged claWtagner,581 F.3d at 414.

If under state law there remains a remedy #haetitioner has not yet pursued, exhaustig
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has not occurred and the federal habeas court cantetain the merits of the claim. 28 U.S.C.

2254(c) (stating that “an applicant shall not be degtto have exhausted the remedies available

the courts of the State . . .if he has the right utige law of the State to raise, by any available

procedure, the question presente@ge also Rusti7 F.3d at 160. Rather than dismiss certa

\vp)

n

n

claims the Court deems unexhausted, however, a habeas court need not wait for exhaustijon if

determines that a return to state court would be fulitgt v. Coyle 261 F.3d 594, 608 (6th Cir.
2001). In circumstances where the petitioner has failed to present a claim in state court, a
court may deem that claim procedurally defaulted because the Ohio state courts would no

entertain the claimBuellv. Mitchell 274 F.3d 337, 349 (6th Cir. 2001). Under the AEDPA, t

State may waive the exhaustion requirement thrangéxpress statement by counsel. Specifically,

§ 2254(b)(3) provides that “[a] State shall notlbemed to have waived the exhaustion requireme
or be estopped from reliance upon the requirematdss the State, through counsel, express
waives the requirement.” Although the AEDPA requires an express waiver, it “does not re
‘magic words’ in order for a stato expressly waive exhaustior’Ambrosio v. Bagley527 F.3d

489, 497 (8 Cir. 2009). “The touchstone for deternmigiwhether a waiver is express is the clarit

of the intent to waive.” Id. at 496-97 (finding the State had expressly waived the exhaus|

requirement because “counsel’s conduct during theatisburt proceedings manifested a clear and

unambiguous intent to waive the requirement”).
In the instant case, Respondent statefall@ving in her Return, filed February 14, 2005

Respondent observes that all of Mack’s claims are exhausted. The claims are
exhausted because they were eitheedhoperly on direct appeal to the Ohio
Supreme Court, raised in post-conviction and barred from review on the basis of
res judicata, raised and consideretv@mred in an application for reopening, or
there is no remaining avenue by whichdk can now fairly present these claims

to the state courts.
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urgexhausted claims or “simply deny the writ.” (ECF No. 78 at 7).

By pointing out that Mack’s claims ti@ been exhausted because there are no
remaining state court remedies, Respondent exprelesdyg notwaive the
exhaustion requirement. 28 U.S.C. § 2254(b)$8g Dennis v. Mitchelb68
F.Supp.2d 863, 879 (N.D. Ohio 1999)(finding Respondent waived exhaustion
requirement by stating that claims irtigen were exhausted) with Habeas Rule
5 (Respondent’s answer shall state Wkepetitioner has exhausted remedies).
Respondent wishes it to be clear that hyisg her view that Mack has exhausted
all claims, sheloes notintend to waive the exhaustion requirement.

(ECF No. 26 at 42) (emphasis in original).

Over five years later, on April 23, 2010,9pendent filed her Motion to Dismiss for Lack
of Exhaustion, in which she claims that Mack faitedairly present three claims (i.e. two of his
Brady sub-claims and one ineffectiassistance of trial counsel claim) to the state courts and {
these claims are, therefore, unexhausted. AfeEvidentiary Hearing conducted in this Court i
June -July 2010, Mack filed a Post-Evidentibigaring Brief in which he raised additioriziady
sub-claims that were not included in his Petitiomi@verse. In her own Post-Evidentiary Hearin
Brief, Respondent argued that all but one of this expanded groBpadf sub-claims were
unexhausted, raising the total to ten allegedly unexhaBsaglysub-claims. In addition, she addeq
another ineffective assistance of trial counsel ctaihrer list of unexhausted claims; i.e. ineffective
assistance of trial counsel based on counsel’s failure to argue that Mack was not the “pri
offender.” (ECF No. 110 at 6-7).

Based on the above, Respondent argues theltBlentire Petition shodibe dismissed since
“available and adequate state remedies exist for Meakng these claims in state court,” including

a Motion for New Trial under Ohio Crim. R. 33@Successive Motion for Post-Conviction Relie

pursuant to Ohio Revised Code § 2953.23.

! In the alternative, Respondent suggests that this Court could dismiss Mack’s
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In response, Mack emphasizes Respondent’s five-year delay in raising her exhadstior

argument, and argues strenuously that Respondent has clearly and unambiguously

exhaustion with her statement in the Return ‘thhbf Mack’s claims are exhausted.” He further

vaive

maintains that Respondent’s Motion is “way too late and should be denied on that basis ajlone.

Finally, Mack argues that he did, in fact, exhaust the claims at issue. (ECF No. 77 at 1-3).

Respondent insists that she did not waive the exhaustion requirement, highlightin

disclaimer in the Return that “Respondent egplyedoes not waive” exhaustion. She explains that,
“[w]hen stating that ‘all of Mack’s claims arglausted,” the Warden was merely ‘stating her viey

that the claims were exhausted,” not waiving ribguirement itself. She further states that “the

Warden'’s concededly flawed legal conclusion thastatutory requirement has been met represe

an acknowledgment that the statutory requiremsmtsild be evaluated by the Court, not that the

statutory requirements of exhaustion are waivéBCF No. 78 at 2).Aius, Respondent argues that

she did not waive exhaustion and is not estopped from seeking dismissal on that basis.

As stated above, the AEDPA provides tiiat State may waive exhaustion only through gn
express statement, through counsel, to that eBee§ 2254(b)(3). To be express, a waiver must
be clear, explicit and unambiguous:Ambrosiq 527 F.3d at 495. The simple failure to raise the
exhaustion requirement does not, bglitsexpressly waive the issugr does the fact that the State

participated in federal habeas discovery proceedinlyat 497. Rather, “it is the statements made

and actions taken by the warden, in addition &s¢hfacts, that constituéa express waiverld.

In the instant case, the Cous faced with conflicting statements and actions from the

) her

nts

Respondent regarding her position as to exhaustion. On the one hand, the Respondent expres

states, in her Return, that “all of Mack’s claiare exhausted” and that Mack has properly rais
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all his claims in the appropriate state courts. Indeed, for five years, Respondent failed to giy
indication whatsoever that she intended to argue that any of Mack’s claims are unexhauste
It was not until Respondent filed her MotiorDsmiss in April 2010 that she indicated tha
Mack had, in fact, failed to fairly present tBoady sub-claims and one ineffective assistance
trial counsel claim to the state courts, despigeftitt that these thredaims had been explicitly
raised in Mack’s Traverse. Several months later, and after this Court’s Evidentiary Heg
Respondent claimed that additioBaadysub-claims newly argued by Mack in his Post-Evidentia
Hearing Brief are also unexhausted. With regard to the allegedly unexhBuatiydsub-claims

raised in Mack’s Traverse, the only basis on witespondent can rely to support her argument th

she has not expressly waived the exhaustion requiteasdo these sub-claims is the disclaimer in

her Return, in which she states that “[b]y poigtiout that Mack’s claims have been exhaustgd
because there are no remaining statert remedies, Respondent expresklgs notwaive the
exhaustion requirement.” (ECF No. 26 at 42).

It is troubling that Respondent relies on thesitadictory language in her Return to justify
her failure to raise lack of exhaustion undVer five years after the filing of the Petition.
Respondent does not offer any justtion for failing to raise this issue earlier in these proceedin
with regard to the allegedly unexhausBrddy sub-claims raised in Mack’s Traverse and, indee
the Court does not discern any reason why she catilsave done so. Respondent’s failure to rais
this issue promptly as to these claims frussdahe AEDPA’s goal of reducing delays and impedé

this Court’s ability to efficiently and effectively manage this case.

That being said, the Court also recognizesitportance of the exhaustion requirement in

the AEDPA’s overall statutory scheme, and the that “the interests of comity and federalisn
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dictate that state courts must have the Gpportunity to decide a petitioner’s claim®Rhines v.
Weber 544 U.S. 269, 274 (2005). Moreover, the Court recognizes that Mack raised addit
Bradysub-claims in his Post-Evidentiary HearingeBon the basis of thdiscovery he obtained
in this federal habeas proceeding) and thapBedent clearly could not have raised exhaustion
to these sub-claims until Mack had himself identified them. The fact that Mack rais@&tachw
sub-claims after the Evidentiary Hearing, to a certain extent therefore, explains Respondent’s
to raise exhaustion at an earlier point in the litigation.

Given this unusual circumstes, as well as the fact that Respondent did include expr

language in her Return stating that she did not intend to waive the exhaustion requiremen

onal

S

ailura

2SS

t, thi

Court will not deem the Respondent estopped from raising exhaustion at this stage in the

proceedings and will consider the merits of Respondent’s Motion to Dismiss for Lack of Exhaus
VI.  General Arguments against applicability of Exhaustion Requirement

In his Opposition to Respondent’s Motion to Dismiss, Mack incorporates a numbeg

stion.

r of

general procedural arguments raised in his Traverse, Motion for Discovery, and Motion for

Evidentiary Hearing. (ECF No. 77 at 4). Theutt will address herein only those arguments th

are clearly relevant to the issues raised in Respondent’s Motion to Dismiss.

A. Existence of Adequate Corrective Proedure for Redressing Constitutional
Violations

Mack first argues that he was not required to exhaust either the ineffective assistance
counsel oBrady claims at issue under 8 2254(b)(1) hesmathe State has failed to provide a
adequate corrective procedure for redressingitotignal violations. Section 2254(b)(1) provides

(1) An application for a writ of habeas corpus on behalf of a person in
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custody pursuant to the judgment of at8tcourt shall not be granted unless
it appears that —

(A) the applicant has exhaasd the remedies available in the courts of the
State;or

(B)(i) there is an absence of available State corrective process; or

(if) circumstancesxist that render such process ineffective to protect
the rights of the applicant

28 U.S.C. § 2254(b)(1) (emphasis added).

Mack maintains that Ohio’s Rule 26(B) Application procedure does not constitutq an

adequate State corrective process under 8§ 2254(b)(1) because it fails to meet constit

requirements in three respects. First, he argae$thio’s Rule 26(B) process is deficient becauge

it only provides for appointed counsel if the indigapplicant can first present a genuine issue that

Itione

his appellate counsel has inddmxzbn ineffective. Second, he maintains that Rule 26(B) contgins

procedural limitations that severely restrict the abditan applicant to present the merits of his qr

her claims to the court, including the requirement that “an application for reopening an
opposing memorandum shall not exceed ten pages.” Rule 26(B)(4).

Third, and finally, Mack argues that the Obawrts routinely ignore the Rule’s requiremen
that, in order for the Application to be gramtand the appeal reopened with full briefing, th

applicant need only demonstrate a “genuine isstie abether the applicant was deprived of th

effective assistance of counsel @paal.” Rule 26(B)(5). Rather than using this “genuine issug”

standard, Mack contends that the Ohio courtgimely require applicants to demonstrate ultimate

success on the merits under the standards set f&thckland v. Washingtod66 U.S. 668 (1986),

which Mack argues is an “elevated burden.” For these reasons, Mack maintains that C

procedure for reopening a direct appeal undde R6(B) does not meet constitutional standardp.
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Therefore, he concludes, Ohio does not proaitdadequate corrective process for redressing st
claims and “there is no requirement that suchwddiirst be presented tbe Ohio state courts in
order to be reviewed in federal habeas.” (ECF No. 35 at 12).

Ohio’s Rule 26(B) Application process is a two-step procedure for raising claims

ineffective assistance of appellate counsel. Afiteestage, the appellate court considers whether

to grant the application to reopen proceedingde R6(B) requires that an application contain “[a
showing of good cause for untimeliirfg if the application is filednore than ninety days after

journalization of the appellate judgment,” and “@awmenore assignments of error or arguments

support of assignments of error that previously weteconsidered on the merits in the case by any

ch

of

appellate court or that were considered on an incomplete record because of appellate counsel

deficient representation.” Rule 26(B)(2)(b) and (dj.there is a genuine issue as to whether th
applicant was deprived of the effective assistaria®unsel on appeal,” then “[a]n application fo
reopening shall be granted.” Rule 26(B)(5). Rude 26(B) application is a streamlined procedurs
in which applications are strictly limited in length to under ten pages, and oral argument i
granted except at the request of the c@eeRule 26(B)(4). An indigent applicant is not appointe

counsel during the first stage of this proceeding.

In the event that an application to reopegrented, however, the applicant is afforded the

opportunity to fully develop his claim of ineffecéiassistance of appellate counsel. An applicatig

that is granted proceeds as an initial appeal,the defendant is permitted to submit briefing and

present oral argumentSeeRule 26(B)(7). A defendant whie indigent and unrepresented ig
entitled to have counsel appointed on his beladfeRule 26(B)(6)(a).

Both the Ohio Supreme Court and the Sixth @irbave expressly held that an applicatio
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to reopen a direct appeal under Rule 26(B) is @fattie collateral, post-conviction process and is
not part of the direct appe&lee Morgan v. Eagd&04 Ohio St.3d 142 (2004) (finding that “the App
R. 26(B) process represents a collateral post-conviction remedy and is not part of the ofigina

appeal”); Lopez v. Wilson426 F.3d 339, 352 {6Cir. 2005) (concluding that “a Rule 26(B)

application to reopen is a collateral matter rattiean part of direct review”). Because the

application to reopen is a collateral review, Otoorts have wide latitude in determining how t(

A4

review their own casesSneed v. JohnspA007 WL 709778 at * 24 (N.D. Ohio March 2, 2007)
The Court finds that Mack’s arguments that the Rule 26(B) procedure fails to meet
constitutional standards are without merit. Thels@&ircuit has repeatedly held that, because Ryle
26(B) proceedings are collateral, an applicdogs not have a constitomial right to appointed
counsel.See Lopez26 F.3d at 35Bcuba v. Brigangs27 F.3d 479, 488 {&Cir. 2007);Haliym
v. Mitchell 492 F.3d 680, 692 {6Cir. 2007). Moreover, although a Rule 26(B) application |s
limited to ten pages, an applicant need only present the issues in a manner sufficient to rgsult i

reopening of his case. If reopening is grantedagipdicant has an opportunity to fully develop hig

\"44

-

claim through briefing and oral argument and gatiit applicants are provided with appointe
counselSee Haliym492 F.3d at 692.

The Court also rejects Mack’s argument thaio@burts do not apply Rule 26(B)’s “genuing

1%
—

issue” standard and instead improperly evaluataltimeate merits of claims under the standard s
forth in Strickland v. Washingto66 U.S. 668 (1984). The Six@ircuit has held that a state
court’s reference t8tricklandto determine whether a “genuine issue” has been raised under Rule

26(B) is appropriateSee Haliym492 F.3d at 693.

—

In light of the above, the Court rejects Macirguments that Ohio’s Rule 26(B) does ng
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provide an adequate corrective process and the 1k, therefore, no requirement that his claim

first be presented to the Ohio state courtse@ithat Ohio courts are not constitutionally bound fo

provide post-conviction, collateral review in the firgftance, courts have declined to find that the

Rule 26(B) process is unconstitutionaee e.g. Snegd007 WL 709778 at * 24 (rejecting habea
petitioner’s assertion that his constitutional rightsengenied because he was not afforded coun;
in preparing his Rule 26(B) application to reppeFor the reasons sktrth above, this Court
declines to do so as well.

B. Sufficiency of Ineffective Assistance dkppellate Counsel Claims Raised in Rule
26(B) Application to Preserve Predicate Claims for Review in Habeas

Mack next argues that, even if this Court considers the Rule 26(B) Application proce
be constitutional and finds that he was required to exhaust his claims in theostéde his Rule
26(B) Application was sufficient to fairly presdth his principal claims for ineffective assistanc
of appellate counsel, as well as the predicate claims upon which that alleged ineffectivenes
based. He insists that his Rule 26(B) assignedspi@dicated on ineffective assistance of trig
counsel an@radyviolations were fully argued as both ffextive assistance of counsel claims an
on the substantive merits of the underlying predictims. Moreover, Mack maintains that thes
particular predicate claims were, in fact, presgehe state court in earlier proceedings and we
raised in his Rule 26(B) Application for a second time.

Respondent maintains that the ineffective assistance of trial counsBtadydclaims at
issue were not raised by Mack as independeiitnsl during direct review or his post-conviction
proceedings on the same theory as they are now b&sed here. Rather, they were presented

the Ohio courts only as predicate claims andeues] in the context of the ineffective assistanc

of appellate counsel, rather than in the contetti@fegal standards applicable to the alleged denjal
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of the specific constitutional rightg issue. Thus, Respondent aytleat the claims at issue arg
unexhausted.

As noted above, Rule 26(B) is a collateradgaeding that allows for the reopening of §
direct appeal based on a claimrdffective assistance of appella@unsel. In some instances, 3

State court may address the substance of a petitioner’s predicate idlander to determine

}==4

whether defense counsel’s failure to raise tleenstituted ineffective assistance of counsel under

Strickland v. Washingtod66 U.S. 668 (1984 However, the fact thatState court engages in this
analysis does not require a conclusion that @imderlying predicate claim has been “fairly
presented” for exhaustion purposes.
As the Sixth Circuit explained iMapes v. Coylel71 F.3d 408 (6Cir. 1999):

Since the central issue before us is whether, as the federal district court

found, Mapes’ appellate counsel was constitutionally ineffective for failing

to raise several alleged trial errors, we must first determine whether the trial

court in fact erred. If it did not, &ne can be no constitutional deficiency in

appellate counsel’s failure to raise itless issues. If the trial court did err,

the question then becomes whether appellate counsel was constitutionally

ineffective for failing to raise thoserers on appeal and, if so, whether the

petitioner was prejudiced by counsel’s unsatisfactory representation. We

shall address those questions in due course, but we must, of course, first

examine Mapes’ allegations of errexen though, on their merits, they may

be defaulted.
Id. at 413-14. AdMapessuggests, an analysis of a partacutlaim for purposes of determining
whether counsel’s failure to assert that claitmiat or on appeal was ineffective is independent ¢
whether the underlying claim would itself be deemed unexhausted or procedurally defaul
asserted as a discrete claim. Indeed, the Sixth Circuit has since reiterated that, in order tc

procedural default, a petitioner must present “the same claim under the same theory” to th

courts before raising it on federal habeas revi€ee Hicks377 F.3d at 552-53;ott, 261 F.3d at
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In its discussion of each ofdhindividual claims at issue herein, the Court will determir
whether Mack’s claims are exhausted with the general principles set forth above in mind.
VII.  Merits of Respondent’s Motion to Dismiss

In her Motion to Dismiss, Respondent argues khack failed to exhaust the following threg
claims in the state courts: (1) ineffective assistance of counsel for failure to conduct a reasq

mitigation investigation; (2) the failure of the &tab disclose prior inconsistent statements ma

by Timothy Willis in violation ofBrady v. Maryland373 U.S. 83 (1963); and (3) the failure of th¢

State to disclose evidence of a deal given byStiage to Mr. Willis in exchange for his testimony
against Mack in violation d8rady, supra

As notedsupra after the Evidentiary Hearing conded in this Court in June-July 2010,
Mack filed a Post-Evidentiary Hearifgyief in which he raised additionBrady sub-claims that
were not included in his Petition or Traverse. In her own Post-Evidentiary Hearing B
Respondent then argued that all but one of this expanded groBpady sub-claims was
unexhausted, raising the total to ten allegedly unexhaBsaelgsub-claims. In addition, she addeq

another ineffective assistance of trial counsel ctaibrer list of unexhausted claims; i.e. ineffective¢

assistance of trial counsel based on counsel’sréatlu argue that Mack was not the “principal

offender.” (ECF No. 110 at 6-7).

Given the fact that at least some of Mack’s additi@rady and ineffective assistance of
trial counsel sub-claims arose after the filing of Respondent’s Motion to Dismiss and the comp
of the Evidentiary Hearing, theo@rt will consider Respondent’s arguments that these claims

unexhausted despite the fact that many of thera wat argued expressly in her Motion to Dismiss
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The Court will address thigradyand ineffective assistance of trial counsel claims separately, bel

|®)

W.

A. Brady Claims (Fifth Ground for Relief)

14

In his Fifth Ground for Relief, Mack allegdisat the State improperly failed to disclose
exculpatory and impeachment information in its possession and control in violaBradyf v.
Maryland 373 U.S. 83 (1963). Mack raises this argument with respect to eleven distinct categories
of information and/or documents, weh will be referred to as MackBrady sub-claims. As set
forth supra Respondent now argues that ten of tigrsely sub-claims are unexhausted. These
allegedly unexhaustedrady sub-claims are based upon the allegation that the State improperly
failed to provide the following categories of information and/or documents:

1. Handwritten notes authored by the victim’s son-in-law Mike Barone of

the family’s first meeting with Timothy Willis on January 23, 1991.
(“Sanelli Family Notes”)

2. Cleveland Police Department refgsaregarding Willis' communications
with police regarding the Sanelli murder, and Willis’ written statement
to the police dated January 2B91. (“Willis Police Reports” and
“Willis Statement”)

3. Cleveland Police Department reports regarding Sanelli’s stolen vehicle
as or after it crashed on Holton Averared the name of witness to that
crash, Jerry Kirkland. (“Holton Crash Reports”)

4. Evidence of an agreement by the prosecutor to provide favorable
consideration to Willis in an unrelated pending felony case in exchange

for his testimony regarding Mack (“Willis Deal Evidence”)

5. Statement by Mr. Lekas to the Cleveland Police Department (“Lekas
Statement”)

6. Cleveland Police Detective Norm8herwood'’s report pertaining to his
January 25, 1991 interview of Demill Blue (“Sherwood Report”)

7. Cleveland Police Department reports regarding searches of Willis’ house
(Willis Search Reports”)
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8. Cleveland Police Department reports regarding Ski Mask Task Force
(“Ski Mask Task Force Reports”)

9. Willis’ oral statement to prosecutors that Mack admitted to shooting his
gun after Sowell had fired first shots. (“Willis’ Oral Statement”)

In addition, in what this Court will caBrady sub-claim 10, Mack argues that the State impropetly

and knowingly allowed Timothy Willis to give perjured testimony at trial.

In Brady v. Marylangd373 U.S. 83, 87 (1963), the Supreme Court held that “the suppres
by the prosecution of evidence favorable to an sedwpon request violates due process where |
evidence is material either to guilt or to punishmergspective of the goodifh or bad faith of the
prosecution.” Subsequently, the Court elimashthe requirement for a defendant to reque)
favorable information and stated that the constitl duty to disclose is “triggered by the potentis
impact of favorable but undisclosed evidend€ytes v. Whitley514 U.S. 419, 434 (1995). The
State’s duty to disclose favorable evidenceudek all such evidence known to those acting on t
government’s behalf in the case, including the polideat 437.

To establish a claim undBrady, the petitioner has the burdehestablishing that (1) the
prosecutor suppressed evidence; (2) such evidence was favorable to the defense; and
suppressed evidence was matei@drter v. Bell 218 F.3d 581, 601 {6Cir. 2000). See also
Strickler v. Green&h27 U.S. 263, 281-82 (1999). The inquirglgective, independent of the intent
of the prosecutor®rady,373 U.S. at 87.

Evidence is “material” foBradypurposes “if there is a reasable probability that, had the
evidence been disclosed to the defense, thét ifsine proceedings would have been different,
Kyles 514 U.S. at 433. IKyles the Supreme Court emphasized faspects of materiality. First,

the Court explained that:
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a showing of materiality does not reguudemonstration by a preponderance that
disclosure of the suppressed evidence would have resulted ultimately in the
defendant’s acquittal . .. The questiomat whether the defendant would more
likely than not have received a differemrdict with the evidence, but whether

in its absence he received a fair trial, understood as a trial resulting in a verdict
worthy of confidence. A ‘reasonable probability’ of a different result is
accordingly shown when the government’s evidentiary suppression ‘undermines
confidence in the outcome of the triddagley 473 U.S. at 678.

Id. at 434. Second, materiality is not a sufficielofythe evidence testEven if the evidence,
including the suppressed exculpatory eviderssyfficient to support a convictionBaady claim
may still be successfulld. at 435. ABrady violation is proven by “showing that the favorablg

evidence could reasonably be taken to put theevbade in such a different light as to undermin

confidence in the verdict.Td. Third, once &radyviolation is found, there is no need for furthef

harmless-error review, asBxady violation is never harmlessd. Fourth, when materiality is
assessed, the suppressed evidence mastis&lered collectively, not item by itedyles,514 U.S.

at 436.

As long as the evidence was disclosed during Braldyis not violated unless the defendang

is prejudiced by late disclosure. Th@sady generally does not apply to delayed disclosure
exculpatory information, but only to a complete failure to disclokgted States v. Blood35 F.3d

612, 627 (8 Cir. 2006). Moreover, there is Byadyviolation “where a defendant knew or shoulg

have known the essential facts permitting him ke dvantage of any exculpatory information, gr

where the evidence is available . . . from anotberce, because in such cases there is really noth

for the government to discloseCoe v. Bell 161 F.3d 320, 344 {&Cir. 1998).

“Favorable” evidence und@radyis exculpatory evidence, including impeachment material.

United States v. Bagle®73 U.S. 667, 676 (1985). In fact, inculpatory evidence may be considg

Brady material if it may be used to impeach a witneSsickler v. Greenegs27 U.S. 263 (1999).
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See also Giglio v. United State)5 U.S. 150, 154 (1972) (statingtt[w]hen the ‘reliability of

a given witness may well be determinativegoilt or innocence,” non-disclosure of evidence

affecting credibility falls within the general rule [Bfady]).”
1. Procedural Posture ofBrady sub-claims at issue
Respondent argues that Mack failed to raise any of thBrety sub-claims at issue as
independent claims during direct appeal or posiviction proceedings and that they are, therefor|

unexhausted. Respondent further maintains that, even if any of these sub-claims were

generally in the context of Mack’s Rule 26(Bpplication, they were not raised by Mack as

independent claims on the same theory as they are now being raised here. Rather, if menti
all, they were presented to the Ohio courts aslpredicate claims and presented in the context
the Stricklandineffective assistance of counsel standeather than in the context of the lega
standards applicable to the alleged deroélthe specific constitutional rights at issue
Mack advances a number ofjaments, common to each of tBeady sub-claims at issue,
in support of his position that these sub-claims len fully exhausted in the state courts. Firg
he argues that he raised the sub-claims at issdeewt appeal to the Ohio Court of Appeals in hi
first Assignment of Error, which states “ClacenMack was denied due process of law when tl
court denied his Motion for Discovery and Inspewcti (Apx. Vol. 3 at 3).In this Assignment of

Error, Mack argues that the trial court errglden it denied Mack’s February 1991 Motion fol

Discovery and Inspection of various witnessesestants in police reports. (Apx. Vol. 3 at 39-40).

There is no mention @dradyin Mack’s state appellate brief.
The Court finds Mack did not raise the instBrady sub-claims in his dect appeal to the

Ohio Court of Appeals. It is well-establishedthe Sixth Cirait that “the exhaustion doctrine
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requires the petitioner to present ‘the same claiaer the same theory’ to the state courts before
raising it on federal habeas reviewdicks v. Straup377 F.3d 538, 552-53{&ir. 2004) (quoting
Pillette v. Foltz 824 F.2d 494, 497 {6Cir. 1987)). Mack did not raise any of the sped#fiady
sub-claims at issue in the Ohio Court of Appes&dsher, he raised the issue of the trial court]s
alleged error in denying his motion for disery. This issue is distinct fronBaadyclaim and does
not constitute the “same claim under the same theory” uidks, supra

Next, Mack argues he raised tBeady sub-claims at issue inddirect appeal to the Ohio
Supreme Court. In his brief that court, Mack did raiseBrady claim as part ohis twenty-fifth

Proposition of Law, which stateddty‘[flailure of the prosecutor to comply with pre-trial discovery

is grounds for a new trial if the thing discovedeating trial prejudiced the rights of the defendant.
(Apx. Vol. 4 at 41). However, thBrady claim raised by Mack in the Ohio Supreme Court related
only to the State’s failure to disclose evidenta $10,000 reward offered by the Sanelli family foy
information that led to the conviction of thapen responsible for Mr. Sanelli’'s murder. (Apx. Vol
4 at 127-29). It did not mentidhe factual bases of any of tBeady sub-claims at issue here or
make any argument that the State’s failure to disclose the information and/or documents rejevar
to each sub-claim constitute®eadyviolation. Accordingly, the Gurt finds Mack failed to fairly
present the specifBradysub-claims at issue on direct appgedahe Ohio Supreme Court under “the

same claim under the same theory,” as requiredibls, supra See also Lojt261 F.3d at 619

2 For the same reason, the Court rejects Mack’s suggestion that he properly raised
this sub-claim on direct appeal to thei®Bourt of Appeals via his twenty-fourth
Assignment of Error, which states thatiH trial court erred and denied Clarence
Mack his constitutional right to a fair trial by denying his motion for new trial.”
(Apx. Vol. 3 at 7). This state appellate claim was based on the trial court’s failure
to grant a new trial on the theory that the State had failed to disclose the Sanelli
family reward. While it mentionBrady;, it does not raise the factual bases of any
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(finding that petitioner’s presentation to the state couBrafly claim on one issue does not permit
him to put forward other supposBdady claims predicated on factually dissimilar premises).
Finally, Mack argues that he raised some oBfraly sub-claims at issue in his Rule 26(B
Application, thus satisfying the exhaustion reguiemt. While Mack did argue in his Rule 26(B
Application that the State had failed to disclos&terial that is relevant to some of Brady sub-
claims at issue, he did so irethontext of his claims of inefféee assistance of appellate counse|.
As this Court previously explained, an analysis particular claim for purposes of determining
whether counsel’s failure to assert that clainappeal was ineffective is independent of whethgr
the underlying claim would be procedurally defaulted if asserted as a discrete 8&mlapes
171 F.3d at 413-14;0tt, 261 F.3d at 61Davie v. Mitchell 547 F.3d 297, 312-13{&Cir. 2008).
Accordingly, since Mack only raised certain of thé&eady sub-claims in his Rule 26(B)

Application in the context of his appellate ireffive assistance of counsel claim, the Court fingls

they were not fairly presented to the state courts under the same theory as they are now beir

presented for federal review. Thus, Mack’s Ri8€B) Application cannot be used to demonstrate

that these sub-claims have been exhausted.

—

In light of the above, and based on the Cauntivn independent review of the state couf
record, the Court finds that the tBrady sub-claims at issue have ragen fairly presented to the
state courts and are, therefore, unexhausted.

As set forth above, a federal court may not gaanrit of habeas corpus unless the applicant

has exhausted all available remedies in state court. § 2254(b)(1)(A). As a general matter, a feder

of the specifiBrady sub-claims at issue here.
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court may not grant a writ on a “mixed” petition, i.e. one that contains both exhausted
unexhausted claimsSee Rhing$44 U.S. at 273-7AVagner v. Smitt681 F.3d 410, 415 {&Cir.
2009);Harris v. Lafler, 553 F.3d 1028, 1031{&ir. 2009). This is becaut#e interests of comity
and federalism dictate that state courts must have the first opportunity to decide a petitig
claim,” since “it would be unseemly in our dual gstof government for a federal district court tg
upset a state court conviction without an opportunity to the state courts to correct a constity
violation.” Rhines 544 U.S. at 273-74 (citations omitted). Accordingly, where a habeas
contains unexhausted claims, there is a “stroegymption” in favor of requiring a petitioner to
pursue his available state remedi@sanberry v. Greer481 U.S. 129, 131 (1987)See also
O’Guinn v. Dutton 88 F.3d 1409, 1412 (&Cir. 1996) (stating that “the Supreme Court has be
quite clear that exhaustion is the preferred avamaeghat exceptions are to be for narrow purpos
only”).

Rather than dismiss certain claims ttree Court deems unexhausted, however, a habg
court need not wait for exhaustion if it determitiest a return to state court would be futilett,

261 F.3d at 608. In circumstances where the petitioner has failed to present a claim in state

a habeas court may dismiss a mixed petition migjudice where the unexhausted claims on thei

face lack merit. Id. (finding that because petitioner’'s unexhausted claim lacked merit, “any re
to the state courts would amount to a mietdity” and “we need not await a state court’s

determination of what we have already concluded”). Moreover, a federal habeas court may

and
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a mixed petition “upon a finding that the petitioner has no available remedy in state court gnd to

dismiss the petition would amount mothing more than a futility.”ld. at 620.See also Buell v.

Mitchell, 274 F.3d 337, 349 {&Cir. 2001).
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In the instant case, having determined that theBrawly sub-claims at issue herein arg
indeed unexhausted, the Court must determine whether Mack’s “mixed petition” shoul

dismissed or stayed to afford Mack the opportutaitgxhaust this sub-claim in state court. Prior t

reaching this issue, however, the Court must consilether a return to state court would be futilg.

This requires a determination of (1) whether any of these unexhaistdgd sub-claims have
potential merit; and (2) whether Mack has arailable remedy in state court to pursue h
unexhausted claim&ee Lott261 F.3d at 608.

2. Futility Analysis: Whether Unexhausted Claims Have Potential Merit

The Court has thoroughly reviewed the arguments and evitleeleging to the ten
unexhauste@®rady sub-claims at issue to determine whether they have potential Rarithe
reasons set forth below, the Court finds that, at a minimum, the followindgfady sub-claims
have potential merit. In so finding, the Coumdg suggesting the state courts would, upon revie
ultimately find the following sub-claims to be niterious. Rather, this Court determines only thg
several of Mack’Brady sub-claims have sufficient merit to warrant requiring Mack to return

state court to pursue exhaustfon.

3 Because the state courts did not adjudicat®thdy sub-claims at issue on the
merits, this Court need not limit its consideration of these sub-claims to the
evidentiary record that was before the state court at the time of its decision,
pursuant taCullen v. Pinholster131 S.Ct. 1388, 1398 (2011) (holding that
“review under § 2254(d)(1) is limited to the record that was before the state court
that adjudicated the claim on the merits”). Accordingly, this Court will consider
not only the trial transcript and exhibits, but also the transcript of the evidentiary
hearing conducted in this Court, as well as any relevant discovery obtained in this
habeas proceeding.

4 For purposes of ruling on the instant Motion to Dismiss, the Court will conduct
only a limited inquiry to determine whether Mack’s unexhausted claims have
potential merit, as it would not be appropriate for the Court to conduct “a
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a. Brady sub-claim 1: Sanelli Family Notes

Mack argues that the State failed to provide defense with notes made by the Sane
family (hereinafter “Notes”) during a Janu&$, 1991 meeting they had with Willis. Mack claims
that these Notes constitute valuable impeachment evidence, as they allegedly contain s
inconsistencies between Willis’ statements to the Sanelli family on January 23, 1991 an
subsequent testimony at trial.

During trial, Timothy Willis testified that hevent to the Sanelli’s glass store at about nog
on January 23, 1991, two days after Peter Sansilider. (Tr. at 687)e spoke with Anthony
Sanelli, Sanelli's sister Denise, and Denise’sd&(now husband) Mike Barone and told them th
he had information regarding their father’'s murder. (Tr. at 474-75). Anthony Sanelli testified
the family took notes during thisesting, but that as far as he kn¢le notes had been kept within
the family and not given to the police. (Tr. at 4#9¢ further testified that he encouraged Willis t
call the police. (Tr. at 477). Several hours lai¥iis did call the police and provided them with
information implicating Mack in Sanelli’'s murder.

Respondent does not contest the fact that the Sanelli Family Notes were not provid
Mack at any time prior to or during trial. Madld not obtain these Notes until they were produce
in habeas discovery as part of the prosecufoe's During the Evidentiary Hearing conducted in
this Court in June - July 2010, Mr. Barone (thetim’s son-in-law) identified Evidentiary Hearing
Exhibit (hereinafter “EH Exh.”) 8 as the mstthat were taken during the Januar§ @@eting with

Willis. (EH Tr. at 680). He testified that he tooletNotes himself, and that he turned them over

searching inquiry into the merits of an unexhausted claim at this stBgéey v.
Lafler, 2010 WL 4286352 at * 5 (W.D. Mich. Sept. 29, 2010).

31

ever

d his

n

At

that

A

ed tc

pd




the police “within a day” of the meeting. (EH Tr. at 683-64).

The State’s duty to disclose favorable evidence extends to all such evidence known to
acting on the government’s behalf in the case, including the p@eeKyles514 U.S. at 437. In
light of this undisputed evidence that the Notesewgven to the police, the Court finds there i
potential merit in Mack’s claim that the State suppressed the Notes under first pBrag\of

Mack argues that the Notes are favorable under the second pr8ngdygfbecause the
information contained therein conflicts with Willisial testimony in several respects and woulg
have provided the defense with valuable impeachment material against him. For example, he
that the Notes are significant because they mdgtify Sowell as a suspect and make no mentic

of Mack having any involvement in the murderH(Exh. 8). This is particularly important, Mack

argues, because Willis had known Mack for manysyaad could have easily been able to identify

him by name. (Tr. at 666). In addition, Mack argtinesNotes are significant because they state th

thos

"2

=

argu

at

Willis only saw “a man” (sigular) outside the Fairfax Recreation Center, rather than two men as

he testified at trial. (Tr. at 673-75). Mack main&that, taken in connection with the Notes’ failur¢

to mention Mack, this reference to a single mauat be used to support the theory that only Sowe

was involved, and not Mack. Mack also arguesNotes are significant because they make mo

reference at all to the story told by Willistaal that Mack, Sowell and Germany came to Willis
house before the murder, asked for a gun, and said they were going to steal a car.
The Court finds potential merit in Mack@gument that the Nes contain valuable

impeachment evidence. Bsadymaterial must be considered collectively to determine whether

> Mr. Barone was not called as a witness during Mack’s trial.
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suppression was materfahe Court will consider this issue witegard to the Notes in the contex|
of its materiality reviewinfra.
b. Brady sub-claim 2: Willis Police Report

Mack next argues the State improperly failed to disclose an undated police report v
summarizes (1) Willis’ telephone call to the pelion January 23, 1991; (2) the arrest of Mac
Sowell, and Germany; and (3) Willis’ visit topolice impound lot to view Mr. Sanelli’s vehicle
(EH. Exh. 9)’ Mack claims this document contawveluable impeachment evidence and that if
suppression by the State was prejudicial. Respomdaimtains this undated police report was, i
fact, disclosed to the defense prior to trial.

It is unclear whether this Report was read or otherwise disclosed to Mack prior to trial.
Bombik and his second-chair prosecutor John Ghladentified this Report during the Evidentiary
Hearing in this Court and testified that it wastyyee of report that would have been read aloud

defense counsel during a pre-trial confererfé#l Tr. at 147-153, 617). However, defense couns

yhich

<,

Mr.

o

el

Paul Mancino was not certain that he had been apprised of the content of this Report, and hi

handwritten notes from a pre-trial in the case dalealrly establish that this particular Report wag
in fact, reviewed with him prior to trial. (EH Tr. at 576; EH Exh. 38).

The Court finds potential merit in Mack’s claim that the State suppressed Willis’ undi

6 The Court addresses the materiality requiremeBtrafly cumulatively, below.
See Kyles514 U.S. at 436 fn. 10 (“We evaluate the tendency and force of the
undisclosed evidence item by item; there is no other way. We evaluate its
cumulative effect for purposes of materiality separately. . .. “)

! In his Traverse, Mack argues that the State failed to disclose three reports
generated by the police as a result of their contact with Willis regarding the
Sanelli murder. For purposes of ruling on the instant Motion, the Court finds that
it need only address the undated police report (EH Exh. 9) discussed above.
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Police Report. The record reflects that Mabkgently attempted to obtain discovery of all
exculpatory material, including police reports, ptimtrial. In February 1991, he filed both a (1
Motion for Discovery and to Examine Exculpat@nd Mitigatory Material; and (2) Motion for

Discovery of Statements of Potential Witnesses. (Apx. Vol 1 at 31, 38). In addition, in Febi|

1991, Mack served a discovery request on tageeSor “all evidence known or which may become

known to the prosecuting attorney favorable ®dbfendant and material to guilt or punishment
(EH Exh. 44). The State responded in writing ts tlequests, indicating that “no exculpatory
material is available to or in the possession of the prosecuting attorney.” (EH Exh. 45).

Mr. Mancino testified that he did not receiv@pies of any police reports generated by th

uary

e

Cleveland Police Department in the course of its investigation of the Sanelli murder, including the

undated Willis Police Report at issue herei(EH Tr. at 398-99, 426). While he could nof

specifically remember whether the particular poleggort at issue was read to him during a pre-trial

conference, he explained that it is difficultdetermine whether any particular police report w3
read to him because he wasn’t allowed to latdny of the police reports and “you don’t know whg
they [the prosecutors] are reading when they are reading it to you.Tr(E2576). Even when
the prosecutors did read police reports or statgsnaloud, Mancino statéeé could not be certain

whether the prosecutors were reading word for word, or merely summarizing. (EH Tr. at 57

The Supreme Court has held that defendangsnot required to “scavenge for hints of

undisclosedBrady material when the prosecution reprdsethat all such material has beer
disclosed.”Banks v. Dretkeb40 U.S. 668, 695 (2004). In the eust case, Mack’s defense counse
attempted to gain access to exculpatory material prior to trial through their discovery motion, m

for exculpatory evidence, and specific discovery regifer material favorable to the defense. Th
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prosecution explicitly represented to the defense that it had no exculpatory information
possession, and it did not update or correct thistamsat any time prior to trial (EH Tr. at 400-01).
Moreover, to the best of his recollection, Manaiid not recall ever being apprised of the undatg
Willis Police Report at issue. Accordingly, the Qdurds potential merit in Mack’s claim that the
State suppressed the undated Willis Police Report.

The Court must next determine, under the second prdrgdy, whether Mack’s claim that

this Report has exculpatory or impeachment value has potential merit. Mack argues that this

is exculpatory because it asserts that Willtated that the person who shot THE GUY WITH THE

GLASS STORE, was TOM SOWELL.” EExh. 9) (caps in original)In addition, it states that
Willis was conveyed to an impound lot to view Mr. Sanelli’'s vehicle prior to giving his writt
statement.Ifl.). Mack claims that this information constitutes valuable impeachment evidence
would have helped to discredit Willis’ trial testimony identifying Mack as the killer.

The Court finds potential merit in Mack’s claim that the undated Willis Police Report (

n its

d

Repo

that

EH

Exh. 9) has exculpatory value. The issue, then, is whether the suppression of this Repgrt wa

material. Although standing alone this Report migittbe sufficient to demonstrate prejudice, thi

Court must view all suppressed evidenceemtiVely in order to determine materialigyles 514

U.S. at 436. The Court will consider whethex Buppression of the undated Willis Police Repojt

was material in connection with its materiality reviemira.
C. Brady sub-claim 3: Holton Crash Reports
Mack next argues that the State suppressed police reports relating to the recovery

Sanelli’s stolen vehicle on Holton Anue in Cleveland (hereinafter referred to as the “Holton Crg
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Reports”), as well as the name of a witnesthtocrash of that vehicle, Jerry KirklahdMack
claims that the Reports (along with the identfyKirkland as a witness) constitute material
exculpatory information and that their suppresgirejudiced him. Responataloes not specifically
address Mack’s substantive arguments regarding this sub-claim.

At trial, the State offered testimony and eande that Peter Sanelli’s vehicle was recoverg
within an hour of his murder, haviegashed into a utility pole at East®treet and Holton Avenue
in Cleveland. (Tr. at 505-06). Mack obtained in habeas discovery a copy of a police report

January 22, 1991 (EH Exh. 6) that relates to thewery of the Sanelli vehicle. This Report state

pd

datec

[72)

that the police learned a man named Jerryl&irit and his two teenage daughters witnessed the

Sanelli vehicle crash into the utility pole. Mgirkland was interviewed on January 22, 1991. He

told police that he saw the stolen vehicle brago the utility pole ad that there was only one
person in the car at that time. That person, a btadk in his 20's, exited the damaged car cursil
and rubbing his injured nose. Kirkland furthedicated this male was wearing a Chicago Bul
jacket at the time. (EH Exh. 6).

Mack argues that the report at issue was sggpreand that it contains material, exculpatot

information. Specifically, he asserts the Jan2&y1991 Report (EH Exh. 6) is important becaug

it identifies Mr. Kirkland and his daughters as w#ses to the crash, and states that both Nir.

Kirkland and his daughters saw only one man & 8anelli vehicle. Mack also claims Mr.

Kirkland’s description of this unidentified man matches Sowell's physical description, and

Mack argues that the State failed to disclose two police reports relating to the
recovery of the stolen Sanelli vehicle. For purposes of ruling on the instant
Motion, the Court finds that it need only address the January 22, 1991 police
report (EH Exh. 6), discussed above.
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significant that the unidentified man wore a Chicago Bulls coat since Sowell had such a coat
possession when he was arrested on January 23, B88ause there is no mention of another mg
in the vehicle, Mack claims this Report impeaches Willis’ claim that he saw both Mack and Sq

in the Sanelli vehicle and, further, that it suggests that Sowell was the shooter.

in his

1N

well

The Court finds potential merit to Mack’s argument that the State suppressed the Januan

22,1991 Holton Crash Report (EH Exh. 6) and identityesfy Kirkland, and that this information
has exculpatory value. The Court will considdrether the suppression of this information i
material in connection with its materiality reviewfra.

d. Brady sub-claim 9: Willis’ Oral Statement to prosecutors

Mack argues the State improperly failed to diselan oral statement by Willis to prosecutar

Bombik, in which he asserted for the first time that Mack admitted to shooting his gun during
Sanelli’s carjacking. He maintains that, while extulpatory, this statement could have been us
to impeach Willis as to the changing naturehaf story regarding Mack’s involvement in the
murder.

Prosecutor Bombik testified during the Evidentiary Hearing that he met with Willis at lg
once prior to trial to discuss his trial testimo(igH Tr. at 509-11). Thaotes of Bombik’s June
1991 meeting with Wis were pioduced in habeas discovery as EH Exh. 35. (EH Tr. at 656-5

Bombik testified that, during the course of timgeting, he likely became aware of Willis’ allegation

)

Mr.

1%
o

past

9).

|

that Mack made the statement “I shot because you [Sowell] shot.” (EH Tr. at 510-11). Wllis’

allegation that Mack made this statement doeapmear in Willis’ written statement or in any other

documents recordg Willis’ allegations regarding the Sanelli homicide. Defense counsel P

Mancino testified he was not made aware prior to trial of Willis’ allegation that Mack made
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statement. (EH Tr. at 405-08).

Assuming the State indeed failed to discldédis’ oral statement to the prosecution, the
Court finds potential merit in Mack’s argument thas statement has impeachment value. Whi
the content of Willis’ statement is clearly not exculpatory, the Court agrees that Mack could
used Willis’ June 1991 oral statement to demorestiat Willis had changed his story since givin
his written statement to the police in January 1991.

Theissue, then, is whether the suppressitvilhs’ oral statement was material. The Cour
will consider whether the supmson of Willis’ oral statement tprosecutors was material in
connection with its materiality reviewnfra.

e. Brady Materiality Review

When analyzing the materiality Bifady evidence, the Supreme Court has held that
reviewing court must examine its cumulative effei€i/les 514 U.S. at 436. As set forshipra
evidence is “material” foBradypurposes if “there is a reasonable probability that, had the evide|
been disclosed to the defense, the result of the proceedings would have been difteraid.33.
A reasonable probability is a “probability sufficient to undermine confidence in the outcon
Wilson v. Parker515 F.3d 682, 701-2 {&Cir. 2008).See also Montgomery v. Bobiap11 WL
3654383 at * 9 (BCir. Aug. 22, 2011). The Supreme Coudoaéxplained that materiality is not
a sufficiency of the evidence teklyles 514 U.S. at 435. Indeed, the question is not whether
defendant would have m® likely than not received a different verdict with the evidence, b
“whether in its absence he received a fair tuatjerstood as a trial resulting in a verdict worthy ¢
confidence.d. at 434.

As detailedsupra the Court has found that, at a minimum, four of MaBk&dysub-claims
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have potential merit under the first and second prond&ady, i.e. the suppression of (1) the
Sanelli Family Notes (EH Exh. 8); (2) the undaféidlis Police Report (EH Exh. 9); (3) the January

22,1991 Holton Crash Report (EH Exhaéy the identity of witness Jerry Kirkland; and (4) Willis

oral statement to prosecutors that Mack iigah to shooting his gun during the Sanelli carjacking.

Because these sub-claims are unexhausted apbR#ent has moved to dismiss the Petition on tH
basis, the Court considers the cumulative mdiriaf these sub-claims in the context of the
determination of futility; i.e. whether it would htile to require Mack to exhaust these sub-clain

in state court because, on their face, they lack potential merit.

at

Mack argues that he “easily satisfies” the materiality requirement because the above

suppressed evidence would have allowed Maakgsel to much more effectively challenge th

117

testimony, bias and credibility of Willis and of the entire investigation. Moreover, it would have

given rise to a much more credible argumeat Willis was involved in the Sanelli homicide ang

“was testifying to savdis own skin.” (ECF No. 107 at 61). Mack further argues that, if the

suppressed evidence had been disclosed, he codddguested an “accomplice” jury instructior
as to any testimony from Willis. Further, he maintains that the suppressed evidence would ha
grave doubt on whether Mack was the “princigédiader,” resulting in a reasonable probability tha
Mack would not have been sentenced to death.

Respondent argues summarily that Mack has not demonstrated how the suppressed e
would have changed the outcome of the trialrmermined confidence in the verdict, particularly

when viewed in the context of the entire record.

—F

eca

iden

The Court cannot say that, on its face, there is no potential merit to Mack’s argumenf that

the suppressed evidence, viewed cumulatively, was material. Willis was undoubtedly a key w
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for the State. As Justice Wright noted in his dissent in Mack’s direct appeal:
. Willis’ testimony wa critical to the state’sase. Willis is the only

witness who places [Mack] at the scesfethe crime. Willis is the only

witness who testified that [Mack] was anposition to fire a shot at Sanelli.

Willis is the only witness who in any way related that [Mack] had a motive

to commit the crime. Willis is the onWitness who described in any sort of

detail the automobile that [Mack] and co-defendant Sowell were allegedly

driving on the day of the crime. Inveord, Willis was a key witness for the

state whose testimony was critical to the conviction of [Mack]. If his

credibility would have been impugneithe issue of [Mack’s] guilt would

have been a close call at best.

State v. Mack73 Ohio St.3d 502, 517 (Ohio 1995). Takem a#hole, it is not plainly meritless to
suggest that there is “reasonable probability” the suppressed evidence could have caused
to question the credibility of Willis’ testimony. the Sanelli Family Notes, Willis identifies Sowell
as the shooter and does not mention Mack, des@tiact that Willis had personally known MackK
for many years. Similarly, the Holton Crash Rejgsosummary of the police interview with Mr.
Kirkland indicates that Mr. Kirkland saw only one man in Sanelli’'s vehicle shortly after
homicide occurred and this man was wearing @a&jo Bulls jacket, like the one found in Sowell’g
possession when he was arrested. In additiolis\Mindated police report states that Sowell wal
the shooter, and makes no mention of Mack allegedly firing a gun.

While there was certainly other evidence linking Mack to the crime (e.g., the fact tha
gun used to kill Sanelli was found in Mack’s possessitie) Court is not to engage in a sufficienc)
of the evidence test but, rather, to ask whethéneérabsence of the suppressed evidence at is
Mack received a fair trial, “understood asialtresulting in a verdict worthy of confidenc&yles
514 U.S. at 434. The Court is not suggesting that a state court would necessarily find th

suppressed evidence at issue herein meets thibegtcannot state either that Mack’s argume

that this evidence is material is plainly meritlgssticularly in light of the importance of Willis’
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testimony in convicting Mack.

Accordingly, the Court finds that, because a number of Mack’s unexhdiistdg sub-
claims have potential merit, it would not be futtle require Mack to return to state court

3. Futility: Availability of State Remedy

As statedsupra a federal habeas court may also deny a mixed petition “upon a finding
the petitioner has no available remedy in state court and to dismiss the petition would amo
nothing more than a futility."Lott, 261 F.3d at 620See also BuelR74 F.3d at 349.

In the instant case, Respondent argues that available and adequate state remedies
Mack to bring his unexhaust@&iadyclaims in state court. Specifically, Respondent maintains th
Mack could file either a Successive Motiom feost-Conviction Relief under Ohio Rev. Code
2953.23, or a Motion for New Trial under Ohio Crim. R. 33. (ECF No. 76 at 3).

Mack does not argue that either of these stateedies would be unavailable to him. Rathe
he states only that “the Ohio courts matielear they were unwilling to give these claimg
meaningful consideration, and they refusedtbil® develop them in state court.” (Memorandurn

in Opp. to Mtn. To Dismiss at 4).

that
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Although this Court is in no position either to command the state courts to make a remedy

available or to direct Mack to pursue a certaimedy, it appears that at least two potential remedies

may be available to Mack to present his unexhau&tady sub-claims in state court. First, given
the fact that th8radyevidence at issue was unavailable to Mack on direct appealdetibisthe
record, it appears that Mack could file a sucaespetition for post-conviction relief. Pursuant tg

Ohio Rev. Code § 2953.21(A)(2), a petition for pasthdction relief must be filed no later than 18C

days after the date on which the trial transcrifitesl in direct appeal proceedings. However, the
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court is permitted to consider a petition filed after this deadline has expired if (1) the petitioner

shows that he “was unavoidably prevented froscavery of the facts upamhich he must rely to
present the claim for relief’ or “the United States Supreme Court recognized a new federal o
right that applies proactively to persons inpleditioner’s situation, and the petition asserts a clai
based on that right;” and (2)elpetitioner shows by clear androvincing evidence that, but for
constitutional error at trial, no reasonable factér would have found [him] guilty of the offensg
of which [he] was convicted.” Ohio Rev. Code § 2953.23.
Mack has not argued that he would be unahbtedet this test. While he might not ultimately
prevail, the Sixth Circuit has held that “where #iate’s remedial process is open to interpretati
with respect to the availability oélief via that process, the stahould be given an opportunity to
adopt the interpretation.Sampson v. Loy&82 F.2d 53, 58 {6Cir. 1986).See also Godbolt v.
Russell 2003 WL 22734743 at **2 {6Cir. Nov. 18, 2003) (stating that “[nJo matter how unlikely

it seems that Godbolt's petition will fall within the narrow exception contained in [Ohio’s pq

conviction relief] statute, itis for the state courtsiterpret and enforce their laws on such issues’).

It also appears that Mack could file a Mwtifor New Trial pursuant to Ohio Crim. R. 33,

based on prosecutorial misconduct and/or newly disco\Rxatl evidence. That Rule provides,

in pertinent part, that “[a] new trial may lgganted on motion of the defendant for any of the

following causes affecting materially his substantial rights: . . . (2) Misconduct of the j
prosecuting attorney, or the witnesses for the state; (6) When new evidence material to th

defense is discovered which the defendant could not with reasonable diligence have discovef

[ Stat
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produced at the trial.” Ohio Crim. R. 33(A)(2) and (6). Once again, Mack has not argued that he

would be unable to meet this test.
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Ultimately, it is not the place dhis Court either to command the state courts to maks
remedy available or to direct Mack to pursueertain remedy. Because there is ambiguity abg
their availability, however, the Court is coelled to require Mack to attempt the®ee Sampson
782 F.2d at 58.See also Steffen v. Ta®006 WL 1339381 at * 6 (S.D. Ohio May 16, 2006
(finding that habeas petitioner must return tatestcourt to attempt to exhaust claims becau
potential state court remedies were availabliito in the form of successive petition for post
conviction relief and/or motion for new trial).

4. “Supplementation or Clarification” of Existing Claim under Vasquezv.
Hillery, 474 U.S. 254 (1986)

In a final attempt to persuade tilisurt that he has fully exhausted Brady sub-claims at
issue, Mack argues that these claims are not substantially different fr@ratheclaims that he
raised in state court. Citingasquez v. Hillery474 U.S. 254 (1986), Mack maintains that the ne
evidence supporting these sub-claims is merely “supplementation and clarification” of the
factual record and does not dramatically chahgeinderlying claim so as to require exhaustion
state court.

In Vasquezthe petitioner brought an equal protectiteim in federal habeas proceedingsg
arguing that blacks had been systematically exclirdeal the grand jury that had indicted him. In
the district court, petitioner submitted severa\iri affidavits supporting his claim that no black
individual had ever served on agdgury in the county in questioMasquez474 U.S. at 257. The
petitioner also submitted (at the district court’s request) a computer analysis that showsg
probability that chance could haaecounted for the exclusion of blacks on grand juries in t
county. Id. This “new” evidence was included in thébkas record pursuant to Rule 7 and had n

been presented to the state courts. The clistaurt concluded that petitioner had establishg
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discrimination in the grand jury, and granted the writ. The Court of Appeals affirmed.

On appeal to the Supreme Court, the State drtinae this new evidence “drastically altered]
petitioner’s claim and, thus, he should have been required to exhaust it in statdccatr257.
The Court disagreed. First, the Court notedttatnew” affidavits did not introduce a new claim

upon which the state courts had not passed, bettaifgcts established by the affidavits had bed

N

considered undisputday the state courtdd. at 258. Second, the Court found that the computer

analysis did not render petitioner’s claim “a Whalifferent animal” because it added nothing tc
the case that “this Court has not considered intritisihe consideration of any grand jury claim.
Id. at 259. Thus, the Court held that “the sepp¢ntal evidence presented by [petitioner] did n
fundamentally alter the legal claim already considered by the state courts, and, therefore, ¢
require that [petitioner] be remitted to state court for consideration of that evidedcat 260.

The Court finds thaVasquezs distinguishable from the instant case. Viisquezthe

petitioner repeatedly raised his grand jury discrimination claim in the state courts under the

id Nnc

sami

factual and legal theory as peesed on federal habeas review. While additional factual evidence

was developed regarding this claim in federadaasproceedings, the nature of the claim itself djd

not change, either in rims of its legal or factual basis. The crux of petitioner’'s claim w
unchanging; i.e. that he had been discriminat@ihagin violation of the equal protection clauss
because blacks had been systematically excluded from the grand jury that indicted him.

In the instant case, Mack did raiséBeady claim during his direct appeal to the Ohig
Supreme Court, but this claim related only to $tate’s alleged failure to disclose evidence of
$10,000 reward offered by the Sanelli family. In his brief to that court, Mack did not raise, dis

or refer to any of the sub-claims at issue herein in the context of an aflexghdviolation.
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TheBradysub-claims which this Court have found to be unexhausted are factually disfinct
from the alleged suppression of the Sanelli familyenal. In state court, Mack’s argument centered
on establishing that the State had suppresseikbnce of the Sanelli family reward, and thig
evidence was material because it could have lised to establish that Willis’ testimony was
motivated by greed. The factual giégions contained in the unexhaudBeddy sub-claims herein
are wholly different than what was presenbedow and, thus, “fundamentally alter” the clain
already considered by the state courts. Adaogtg, the Court finds that Mack’s reliance on
Vasqueand its allied cases is misplacegee, e.g. LotR61 F.3d at 619 (finding that petitioner’s
presentation to the state courBvadyclaim on one issue does not permit him to put forward other
supposedrady claims predicated on factually dissimilar premises). 5

Conclusion

For all the foregoing reasons, the Court finds that theBtady sub-claims at issue are
unexhausted. In addition, the Countds that it would not be futile tequire Mack to return to state
court to exhaust his claims becauae a minimum, the following fouBrady sub-claims have
potential merit: (1) sub-claim 1 (the Sanelli Family Notes); (2) sub-claim 2 (as to Willis’ undated
Police Report); (3) sub-claim 3 (as to the Japd&,1991 Holton Crash Report and identity of Jerry
Kirkland); (4) and sub-claim 9 (Willis’ oral statentea prosecutors). The Court further finds that
it would not be futile to require Mack t@turn to state court to exhaust Bisady sub-claims
because there are potential state remedies available to him.

B. Ineffective Assistance of Counsel Claims

In her Motion to Dismiss and Post-Evidentiddgaring Brief, Respondent argues that the

following two of Mack’s ineffective assistancetnél counsel claims are unexhausted: (1) counse
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b Seventeenth and Eighteenth Grounds for ReRefspondent argues, however, that only the
D particular sub-claims identified above are unexhausted.

failure to argue during the guilt phase of trial that Mack was not the “principal offender,” anc
counsel’s failure during the mitigation phasetmduct a sufficient mitigeon investigation into

Mack’s social, educational, and psychological background, or to develop a coherent mitig

strategy. Mack maintains that each of these claiere fairly presented to the state courts during

either direct appeal, post-convimti, or his Rule 26(B) Applicatioh.
The Court will first set out the legal standaimisanalyzing ineffective assistance of counsg

claims, and will then address the procedural posture of the two claims at issue.

To succeed on an ineffective assistanceafsel claim, a petitioner must satisfy the

familiar two-prong test for ineffective assistance of counsel set foBlkrickland v. Washington
466 U.S. 668 (1984). First, the petitioner must dermatesthat counsel’s errors were so egregiol
that “counsel was not functioning as theouasel’ guaranteed the defendant by the Six
Amendment.”ld at 687. To determine if counselpgerformance was “deficient” pursuant to
Strickland a reviewing court must find that the reetation falls “below an objective standard o
reasonableness.Td. at 688. A court considering an ineffective-assistance claim “must app
‘strong presumption’ that coun&elrepresentation was within the ‘wide range’ of reasonal
professional assistancedarrington v. Richter— U.S. —, 131 S. Ct. 770, 787 (2011) (quotin
Strickland 466 U.S. at 689).

The petitioner also must demonstrate thatih&he was prejudiced by counsel’s errors. T
do this, a petitioner “must demonstrate ‘a reasonable probability that, but for coun

unprofessional errors, the result of the proaegdivould have been different. A reasonabl

o Mack raises a number of additional ineffective assistance of counsel sub-claims in
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probability is a probability sufficient tondermine confidence in the outcomeé+arrington, 131
S. Ct. at 787 (quotin§trickland 466 U.S. at 694). “It is not enough ‘to show that the errors h
some conceivable effect on the outcome of the proceeding (fuotingStrickland 466 U.S. at

693). “Counsel’s errors must be ‘so serious akefwive the defendant of a fair trial, a trial whos

result is reliable.”ld. (quotingStrickland 466 U.S. at 687).

A reviewing court must strongly presumatlecounsel’s conduct was reasonable and might

be part of a trial strategy.Strickland 466 U.S. at 689. *Judicial scrutiny of a counsel’
performance must be highly deferential’ and !every effort [must] be made to eliminate thg
distorting effects of hindsight, to reconstruct¢ireumstances of counsel’s challenged conduct, a
to evaluate the conduct from counsel’s perspective at the tiBel'vy. Cone535 U.S. 685, 698
(2002) (quotingStrickland 466 U.S. at 689). If a petitioner fails to prove either deficiency
prejudice, then the ineffective asaiste of counsel claims must fdiluindgren v. Mitche|l440 F.3d

754, 770 (8 Cir. 2006) (citingStrickland 466 U.S. at 697).

1. Procedural Posture of Ineffective Assistance of Counsel claims
a. Failure to Argue that Mack was not the “Principal
Offender”

Respondent argudsick’s claim that counsel was ineffective for failing to argue that Ma

was not the “principal offender” is unexhaustedduse Mack failed to raise it at any time during

any of the state court proceedings in this cdgack does not address this procedural arguffient.

The Court has thoroughly reviewed the state to@moord and finds that Mack did not raisg

10 The Court notes that Mack failed to raise this particular ineffective assistance of

counsel sub-claim in either his Petition or Traverse. Rather, he raises it for the
first time in these habeas proceedings in his Post-Evidentiary Hearing Brief, filed
on September 13, 2010.
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this particular ineffective assistance of courssdd-claim at any time prior to these federal habe

proceedings. On direct appeal, Mack did angedfective assistance of counsel during the guijt

phase, but only in the context of defense coungaligre to object to the court’s reasonable douk

Dt

jury instruction, and failure to move for a mistrial after the trial court’s refused to allow two

witnesses (Carole Mancino and Curtis Mackgsiify. During post-conviction proceedings, Mack

raised four ineffective assistance of courtigling the guilt phase claims, arguing that defeng
counsel was ineffective for (1) failing to conductiadependent ballistics test; (2) failing to lay g
proper foundation so that Willis could be impeadhhrough testimony from Carole Mancino an
Curtis Mack; (3) failing to investigate othen@égnce that would have impugned Willis’ credibility;
and (4) failing to investigate other alibi evidedtd&lowever, none of these claims bear any relatiq
to the particular sub-claim at issue herein;the. claim that defense counsel was ineffective fq
failing to argue that Mack was not the “principal offender.”

Based on the above, the Court finds that Mackfaided to fairly present to the state court

bE
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his claim of ineffective assistance of counsel during the guilt phase based on counsel’s failure tc

argue that Mack was not the “principal offendeAcordingly, the Court finds that this sub-claim
is unexhausted.
b. Failure to Conduct a Sufficient Mitigation Investigation
Respondent next argues that Mack’s claim¢bansel was ineffective for failing to conduct
a sufficient mitigation investigation is unexhausted because Mack failed to raise it during @

appeal or post-conviction proceedings. Responfuetiter maintains that, although this sub-clain

1 Mack also failed to raise his “principal offender” ineffective assistance claim in
the context of his Rule 26(B) Application.
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was raised in the context of Mack’s Rule 26(B) Application, it was not raised by Mack a

independent claim on the same theory as it is nomghaised here. Rather, it was presented to t

Ohio courts only as a predicate claim and presented in the context of a ineffective assistance ¢

appellatecounsel claim, rather than as an independent ineffective assistance of trial counsel
Thus, Respondent argues that Mack failed to raise “the same claim under the same theory’
state courts before raising it on federal halbe@gw, rendering the instant sub-claim unexhauste
See Hicks377 F.3d at 552-53.

Mack argues that his Rule 26(B) Application was sufficient to raise both his ineffec
assistance of appellate counsel claims, as aglis underlying predicate claim of ineffective
assistance of trial counsel for failure to conduct a sufficient mitigation investigation.

As set forth previously, an analysis of atarar claim for purposes of determining whethe
appellate counsel’s failure to assert that clamappeal, is independent of whether the underlyir
claim would itself be deemed unexhausted if asserted as a discrete $érviapesl71 F.3d at
413-14;Lott, 261 F.3d at 612. As the Sixth Circuit maade clear, “[a]lthough the determination

of whether appellate counsel was ineffectiveféaiing to raise a substantive claim may, in som

cases, involve an inquiry into the merits of tinelerlying substantive claim, the fact remains that

the two claims are analytically distinct for poses of the exhaustion and procedural defadlt

analysis in habeas reviewDavie v. Mitchell 547 F.3d 297, 312-13Y&ir. 2008). This principle

applies where a habeas petitioner fails to raiseedfeittive assistance of trial counsel claim in state

court and attempts to preserve the issue by aggin a Rule 26(B) Application) that appellatg

counsel was ineffective for failing to argue inethee assistance of trial counsel on direct appeal.

Muntaser v. Bradshay2011 WL 2646551 at *6 {&Cir. July 6, 2011) (finding that petitioner’s Rule
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26(B) application claim of ineffective assistaréeppellate counsel “cannot function to preserve

the underlying [ineffective assistance of tealnsel] claim for federal habeas review”).

In light of the above, the Court finds thely failing to raise his claim of ineffective
assistance of trial counsel for failing to conduct a sufficient mitigation investigation on either d
appeal or post-conviction, Mack has failed to famtgsent this issue to the state courts for revie
Therefore, the Court finds that this sub-claim is unexhadsted.

2. Futility

Having found that the two ineffective assistarclaims at issue are unexhausted, the Co

would ordinarily next determine whether it wouldfbgle to require Mack to return to state cour

to exhaust these claims. However, as the Court has already determined that Mack must re

Jrect

irt

turn

state court to exhaust Hisady sub-claims, it is unnecessary for the Court to engage in a futility

analysis as to Mack’s unexhausted ineffective assistance claims. When Mack returns to stat
to exhaust hi8radyclaims, there is nothing to prevent him from seeking state court review of
unexhausted ineffective assistance of trial counsel claims a§well.

VII. Stay and Abeyance

12 Whether Mack’s claim of ineffective assistance of appellate counsel for failing to

raise this claim might excuse a procedural default of that claim is a separate and
distinct issue that is not addressed by the Court in this Opinion.

13 These sub-claims cannot be considered “supplementation or clarification” of an

existing ineffective assistance of counsel claim uM#squez, suptas they are
premised on entirely different factual and legal arguments than the ineffective
assistance claims that Mack did raise on direct appeal and post-conviction review
in state court.See Caver v. StrauB49 F.3d 340, 346-7 {(&Cir. 2003) (finding

that “to the extent that [an ineffective assistance] claim is based upon a different
allegedly ineffective action than the claim presented to the state courts, the claim
has not been fairly presented”).
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Having concluded that Mack’s Petition and Pésidentiary Hearing Brief assert a numbef

of unexhausted claims and that to require Macktiarn to state court would not be futile, the Cou

must next determine how to proceed. Resporatgunies the Court should either (1) dismiss Mack|s

Petition in its entirety; (2) dismiss Mack’s unexhausted claims; or (3) “simply deny the writ.”

In the past, a federal courtgsented with a “mixed petition” was required to dismiss that

petition in its entirety, without prejudice, to permit the petitioner to exhaust his clRimss. v.
Lundy, 455 U.S. 509, 510 (1982). Whensaemposed this “total exhaustion” requirement, howeve

“there was no statute of limitations oretfiling of habeas corpus petition&hines v. Webeb44

U.S. 269, 274 (2005). Now, in order to ensued ghpetitioner who otherwise files a timely habegs

petition is not precluded by the statute of limias set forth in § 2244(d)(1) from re-filing his

petition following the exhaustion of his state remediefederal court is permitted to stay and abgy

the habeas proceedings to permit exhaustion, rather than dismissing the peti@dr277.

~—+

—

However, irRhinesthe Supreme Court cautioned that stay and abeyance is only approgriate

when the district court determines that (1) éheas good cause for the petitioner’s failure to exhayst

his claims first in state court; (2) the petitionarisexhausted claims are not plainly meritless; an

(3) petitioner has not engaged in abusive litigation tactics or intentional delay277-78. Where

d

a stay and abeyance is appropriate, the Supreme Court suggested that “district courts shou|d pla

reasonable time limits on a petitioner’s trip to state court and bagkat 278.

The Court finds that it would not be appropeito dismiss Mack’s Petition, as suggested Ry

Respondent, as a dismissal raises the possithibtyMack might be prevented under the one yepr

statute of limitations set forth in § 2244(d)(19rr refiling his Petition. Moreover, since at least

several of Mack’s unexhausted claims have potemiggit, the Court is disinclined to dismiss then)
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outright. For similar reasons, the Court rejectsgd@dent’s suggestion that the Court “simply den
the writ” due the presence of unexhausted claims.
Rather, the Court determines that the better course would be to stay the instant case
hold it in abeyance to permit Mack the opportutdtgxhaust his unexhausted claims. With respe
to his unexhaustdBrady sub-claims, Mack has shown good cause for failing to exhaust since
are predicated on suppressed evidence and infiamthat was not provided to Mack until habea;
discovery. Moreover, the Court has alreadtedained that, at a minimum, the foBrady sub-
claims discussedupraare not “plainly meritless.” Finallyhere is no indication that Mack has

engaged in abusive litigation tactics or intentional d&ay.

Accordingly, the Court will stay the iretit case and hold it in abeyance pending

exhaustiort> The stay is granted, however, on the ¢l that (1) Mack initiate proceedings in
state court within thirty (30) days the entry of this Opinion & Order; (2) the parties submit stat
reports every ninety (90) days regarding theustaf Mack’s efforts to exhaust his unexhauste
claims; and (3) Mack seek reinstatement on this Court’s active docket within thirty (30) days of
exhausting his state court remedies.

IT 1S SO ORDERED.

14 Since the Court has found that stay and abeyance is warranted because at least
four of Mack’s unexhausted claims meet both the first and second prongs of the
Rhinestest, it need not determine whether each individual unexhausted sub-claim
also meets this test. Once the Court determines that a stay is warranted under
Rhinesit is unnecessary to make this determination for each and every individual
unexhausted claim.

15 This Court has the discretion to stay the Petition and hold it in abeyance even
though Respondent did not specifically request that the Court &@edanks v.
Jackson2005 WL 2108358 at * * 5, n. 7 (&Cir. Aug. 31, 2005)Buchanan v.
Bell, 2010 WL 2560434 at *3 (E.D. Mich. June 16, 2010).
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