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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF OHIO
EASTERN DIVISION

NANCY KOVACIC, ET AL., ) Case No. 1:05CV2746
)
Plaintiffs, ) JUDGESARA LIOI
)
V. )
) MEMORANDUM OPINION
CUYAHOGA COUNTY ) AND ORDER
DEPARTMENT OF CHILDREN AND )
FAMILY SERVICES, et. al, )
)
Defendants. )

Plaintiffs in this case are Daniel &aiKatherine Kovacic, who were both minors
when this suit was filed. Plaintiffs allege civights violations againstarious county and city
entities and individual municipa&mployees and seek damages resulting from the warrantless
entry into their home and their temporary remdofrom the care and custody of their mother,
Nancy Kovacic. Following appeal and remandnirthe Sixth Circuit Gurt of Appeals, the
remaining defendants include Cuyahoga Countpab@nent of Children and Family Services
(CCDCFS), and social workers, Patricia (ol Ponstingle, Pam Cameron, Vikki Csornok and
Pam Gaylord (collectively, “defendants”).

Before the Court are the motions fonsuary judgment filed by plaintiffs (Doc.
120) and defendants (Doc. 121). Defendants appgaintiffs’ motion (Dbc. 125). Plaintiffs
oppose defendants’ motion (Doc. 129), and defetsdhave filed a replbrief (Doc. 131). For
the reasons that follow, the dispositive motionsGIRANTED in part, andDENIED in part.

l. BACKGROUND
The history of this case dates back 1995, when, following the contentious

divorce of Nancy and Tom Kaeeic, CCDCFS began receiving reports of alleged abuse and
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neglect by Nancy of the couple’s two childréatherine and Danielncluding one incident
where Daniel allegedly stabbedmother with a pen. Mr. Kovachad also reportedly assaulted
Daniel.

On March 1, 2002, the CCDCFS social worker assigned to the case, Patricia
Campbell Ponstingle, interviewed Bal at his school. Daniel toldonstingle that his mother hit
him on a regular basis and hagen his sister a bloodyose “awhile ago fabeing too loud.” On
March 22, 2002, Ponstingle scheduled an intdreammeeting or “stafiig” for March 26, 2002
to address the abuse allegations and discuss the service options available to keep the family
“‘intact.” CCDCFS had not contemplated remioafthe Kovacic childen at that time.

Plaintiffs contend that on the mamng of March 26, 2002, Ponstingle called Ms.
Kovacic to tell her that theaffing was postponed until thell@wving day. Defendants, however,
maintain that Ms. Kovacic requested the chamgeause she was unavailable that day. Whatever
the reason, it is undisputed that Ms. Kovacicrhtlappear at the CCDFCS offices on March 26,
2002, but other members of the Kovacic iligndid, including Nancy’s ex-husband, Mr.
Kovacic, his father Ed Kovacic and his eistColleen Kovacic-Nola. North Olmsted Police
Officers Chung, Calvitti and Sergeant Kilbanesaalappeared. Despite the absence of Ms.
Kovacic, CCDCFS employees agreed to me#h Kovacic family members and the police
officers.

During the meeting, the Kovacics atite police officers advised the social
workers that Nancy had been exhibiting distngobehavior that was “escalating.” They also
expressed their belief that Dahand Katherine were in “immémt risk” of physical harm from
Ms. Kovacic. The police officers detailed th@&ncounters with Ms. Kovacic, including two

incidents dating back to 1995, whislancy allegedly filed a faldd@dnapping report against Mr.



Kovacic and stole a gun from his home, which istagntained she removed to protect Daniel and
Katherine. The officers also advised the social workers of problems Nancy had with neighbors,
reports of her dog running loose, her allegeathgry outburst following a traffic accident, and
numerous “nebulous” reports shiedl alleging that Mr. Kovacic had violated a protective order.
The officers also recounted interactions lesw Nancy and Colleend€acic-Nola, including
allegations that Nancy yelled and screame@dalteen on March 15, 2002, and that Colleen filed

an assault report against NarmyMarch 22, 2002. The sault charge was entually dismissed.
Officer Chung and Sergeant Kilbamoth expressed their belief tid@ncy had the potential to

be violent towardher children.

Based on this information, CCDCFS representatives deterrthaethe Kovacic
children were at a more elevatask than they first thoughgind determined it was immediately
necessary to remove Daniel akdtherine from Nancy’s home in light of their belief that the
children were in imminent danger of physical harm.

That same day, defendant Ponstingle,rafeeking approval from her supervisor
and receiving the signature of the assigned assistant prosecuting attorney, caused the execution
of a Temporary Emergency Care (TEC) Ordehjch permits CCDCFS employees to remove
children on an emergency basis prior to a judicial hedring.

With TEC order in hand, defendant Ponstingle, accompanied by North Olmsted
police officers went to Ms. Kovacic’s home. i Ms. Kovacic refused to let the police enter

her home, the officers forced their way indaRonstingle followed. Ponstingle then removed

1 A Cuyahoga County Juvenile Court Standing Order that the Administrative Judges of theremulgated
established the TEC Order process. Pursuant to the standing order, the court appointed sociammdyes by
CCDCFS as duly authorized officers the court in accordance with Ohio \ReCode 2151.31 “with authority to
remove and provide temporary emergency care and shelter for children who are at imminent risk of serious physical
or emotional harm.” (Doc. 125-2). The standing order also requires the filing of a complaint on the next business
day following the removal of a childyhich is followed by a hearing held accordance with state lavd. Finally,

the standing order provides that thecial workers may request the assise of law enfaement officers in
effecting the removal of childretd.



Daniel and Katherine from theme without further incident.

The next day, March 27, 2002, Asaist Prosecuting Attorney Dorothy
Reichenback prepared and filed a ComplémtTemporary Custody in the Cuyahoga County
Juvenile Court. The juvenile court condutee shelter hearing on March 29, 2002. Ms. Kovacic
was present at hearing and wapresented by counsel. The magist issued an order finding
that “there is probably causerfeemoval of the childme . . .” and granted temporary custody of
the Kovacic children t&€ CDCFS. (Doc. 121-14.) Nancy did rejgpeal the magistrate’s decision
despite an opportunity to do so.

The Kovacic children were not returned to Ms. Kovacic until approximately ten
months later when, after transfer of the actiothtoLake County Juvenile Court, the matter was
dismissed on November 7, 2003, upon finding npdidation of the CCDCFS’s complaint
within the time frame mandatéy Ohio Rev. Code § 2151.35(B)(2).

The present action was filed on Novean28, 2005 by Ms. Kovacic on behalf of
herself and her children asseg claims under 42 U.S.C. 8983 for deprivation of their
constitutional rights under the Fourth and Feenth Amendments to the U.S. Constitution, for
conspiracy under 42 U.S.C. § 1985, for municipability, and for varioustate law violations.
On defendants’ Motion for Summary Judgment (D4), this Court dismissed Nancy’s claims,
finding those claims barred by tetatute of limitations in Ohifor § 1983 actions and state law
tort claims. (Doc. 88 at 10-14.) The Court alssenissed the children’s federal claims related to
the removal of Daniel and Katherine from their home pursuant t@dbker-Feldmah doctrine.
(Id. at 14-18.)

The Court found, however,ahit retained jurisdictiomver the remaining claims

2 District of Columbia Court of Appeals v. Feldma#60 U.S. 462, 103 S. Ct. 1303, 75 L. Ed. 2d 206 (198®)ker
v. Fidelity Trust Cq.263 U.S. 413, 44 S. Ct. 149, 68 L. Ed. 362 (1923).
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related to the warrantlesstgninto the Kovacic homeld. at 18.) The Court denied defendants’
motion for summary judgment on the childrerclaims involving the warrantless entrid.(at
18-23.) Specifically, this Court held thatethrecord did not suppod finding that exigent
circumstances existed when the police forcdiyered plaintiffs’ home&vithout a warrant.l¢l. at
18-21.) The Court also held thtite juvenilecourt’s post-removal detaination did not touch
upon the Fourth Amendment violation alleged ingb# and, thus, was not tifed to preclusive
effect. (d. at 21-23.)

The Court also denied de@ants’ summary judgment mon as to the plaintiffs’
municipal liability claims against the City dforth Olmsted and Cuyahoga County, finding that
CCDCEFS had a policy of obtaining TEC Orders #mel assistance of locpblice to justify the
warrantless entry into homes to remove childaenisk. The Court held that this policy was the
“moving force” behind the warrantlessitry into the Kovacic homeld; at 23-27.) As well, the
Court denied requests for absolute and qualifredunity made by defendant Ponstingle and the
police officers who entered plaintiffs’ homeithout a warrant. Finally, the Court dismissed
plaintiffs’ 8§ 1985 conspiracy clai and state law tort claims.

Following the Court’'s ruling on defeants’ summary judgment motion, the
North Olmsted defendants reached a settlemdtit plaintiffs. Defendant Ponstingle filed an
interlocutory appeal with the U.S. Sixth Circ@ourt of Appeals chalieging the Court’s ruling
denying her qualified immunity with respect ttee illegal entry claims. Defendant Ponstingle
and plaintiffs reached a settlement with regerd¢he immunity issel raised by Ponstingle on
interlocutory appeal. The Court then dismdgdaintiffs’ unlawful entry claim against all
defendants, including plaintiffselated municipal liability claim against the City of North

Olmsted. The remaining defendants thus wgugahoga County and the CDCFCS employees.



Plaintiffs appealed the Court's dimsal of Nancy's claims on statute of
limitations grounds and the dismissal of the children’s clams undeRtuker-Feldman
doctrine. The Sixth Circuit affirmed the Courtismissal of Ms. Kovacic’s claims, but reversed
the dismissal of the children’s claimsdaremanded those claims as not barredRboypker-
Feldman Following remand, the remaining clainere Katherine and Daniel Kovacic’'s
constitutional claims assertingolations of the Fourth Amendent (unlawful seizure) and the
Fourteenth Amendment (substaetiand procedural due proceg€ounts Il, Ill, and 1V) as
against the individual social workers, aneithmunicipal liability claim against the County
(portion of Count V).

Before the Court are cross-motidios summary judgmenrought by plaintiffs
and defendants pursuant to Fed. R. Civ. P. 5infifs seek summary judgment, arguing that
there is no genuine issue of fécat no exigent circumstancestjtisd the removal of Daniel and
Katherine and, therefore, theyeagntitled to judgment as a ttex of law on their constitutional
claims. Defendants seek summary dismissal afnpffs’ claims and contend that plaintiffs
cannot establish a violation ofdin constitutional rights. Defendts also seek absolute and/or
gualified immunity for all of the individual defielants and dismissal of Pamela Gaylord as a
defendant due to herdk of participation.

. STANDARD OF REVIEW

“The court shall grant summary judgmehthe movant shows that there is no
genuine dispute as to any material fact andntiowant is entitled to judgment as a matter of
law.” Fed. R. Civ. P. 56(a). A movant is not reqdite file affidavits or other similar materials
negating a claim on which its opponent bears thedof proof, so long as the movant relies

upon the absence of the edsdnelement in the pleadingsdepositions, answers to



interrogatories, and admissions on fielotex Corp. v. Catretg77 U.S. 317, 106 S. Ct. 2548,
91 L. Ed. 2d 265 (1986).

In reviewing summary judgment motionsistiCourt must view the evidence in a
light most favorable to the non-moving partydetermine whether a genuine issue of material
fact exists Adickes v. S.H. Kress & C®98 U.S. 144, 90 S. Ct. 1598, 26 L. Ed. 2d 142 (1970);
White v. Turfway Park Racing Ass'BiQ9 F.2d 941, 943-44 (6th Cik990). A fact is “material”
only if its resolution will affect the outcome of the lawséhderson v. Liberty Lobby, In&77
U.S. 242, 248, 106 S. Ct. 2505, 91 L. Ed. 2d 20286). Determination of whether a factual
issue is “genuine” requires conerdtion of the applicable evidiary standards. Thus, in most
civil cases, the Court must decide “whetheasanable jurors couldrfd by a preponderance of
the evidence that the [non-movingydis entitledto a verdict.”ld. at 252.

Summary judgment is apgpriate whenever the non-mag party fails to make a
showing sufficient to establish the existence ofelement essential to that party's case and on
which that party will bear #nburden of proof at triaCelotex,477 U.S. at 322. The non-moving
party is under an affirmative duty to point out facts in the reaeritl has been established which
create a genuine issue of material f&etison v. Columbus801 F. Supp. 1, 4 (S.D. Ohio 1992).
The non-movant must show more than a scintiflavidence to overcome summary judgment; it
is not enough for the non-moving party to shthat there is some rtaphysical doubt as to
material factsld.

ll.  ANALYSIS
A. Law of the Case
As a threshold matter, the Court will adds the parties’ disagreement as to the

application of the law-of-the-case doctrine tims case. The law-of-the-case doctrine bars



challenges to a decision made at a previsiage of the litigation, which could have been
challenged in a prior appeal, but were ndnited States v. Adesida29 F.3d 846, 850 (6th Cir.
1997);JGR, Inc. v. ThomaswdlFurniture Indus., In¢.550 F.3d 529, 532 (6th Cir. 2008) (“A
party that fails to appeal waisg}[his right to raise the [...] issue [...] before the district court on
remand or before this court appeal after remand.”) (quotiglesida 129 F.3d at 850). Under
this doctrine, “a decision on an issue made by a court at one stage of a case should be given
effect in successive stages of the same litigationited States v. Tod®20 F.2d 399, 403 (6th
Cir. 1990) (citingChristianson v. Colt Indus. Operating Corg86 U.S. 800, 816, 108 S. Ct.
2166, 2177, 100 L. Ed. 2d 811 (1988%ee also, E.E.O.C. v. United Ass'n of Journeymen &
Apprentices of the Plumbing & Pipefittilgdus. of the U.S. & Canada, Local No. 1285 F.3d
244, 249-50 (6th Cir. 2000) (“Issues decided aganty stage of the litigain, either explicitly or
by necessary inference from the dispositiomstitute the law of the case. ”) (quotik;nover
Ins. Co. v. Am. Eng'g Cdl05 F.3d 306, 312 (6th Cir.1997)).
The Supreme Court has noted that thistrine will not deprive a court of the

power to revisit an issue:

[T]he law-of-the-case doctrine “merely ergses the practice of courts generally

to refuse to reopen what has beendiedj not a limit to their power.”[...] A court

has the power to revisit prior decisionsitsfown or of a coordinate court in any

circumstance, although as a rule courts shbeltbathe to do so in the absence of

extraordinary circumstances...].
Christianson486 U.S. at 817, 108 S. Ct. at 2178 (quotassenger v. Andersol?25 U.S. 436,
444, 32 S. Ct. 739, 740, 56 L. Ed. 1152 (1912)). dbetrine, “therefore, does not foreclose a
court from reconsidering issues in a cpseviously decided by the same court [..Tddd 920

F.2d at 403. There are three exceptional circant&s under which aoart will reconsider a

previously decided issue: “(Where substantially different evidence is raised on subsequent



trial; (2) where a subsequent comyraiew of the law is decided by the controlling authority; or
(3) where a decision is clearly errone@msl would work a manifest injusticdJnited States v.
Rayborn 495 F.3d 328, 337 (6th Cir. 2007) (quotM{estside Mothers v. Olszewskb4 F.3d
532, 538 (6th Cir. 2006)). “It is within the sole distton of a court to detmine if a prior ruling
should be reconsideredl’'dodd,920 F.2d at 403.

Plaintiffs argue in their motion for sumary judgment that the law-of-the-case
doctrine applies to the Court’'sguious decisions, which defenda did not appeal, including its
decision regarding the absence of exigent circumstances and its denial of qualified immunity to
defendant Ponstingle. Specificalli?]aintiff contends that thi€ourt’'s denial of defendants’
earlier summary judgment moti, finding no exigent circumstances to justify the warrantless
entry, now requires the Court tond that “the removal of thehildren, must, by necessity, also
be in violation of the Fourth Amendment.” (Dot20 at 5.) Further, plaiiffs argue that the
Court’s previous denial of dafdant Ponstingle’s request for alhge or qualified immunity for
the warrantless entry requires the Court to daagain with regard to the removal. Finally,
Plaintiffs assert that municipal liability for éhremoval of the children flows from the Court’s
previous ruling that the county had a policyafiitaining TEC orders and the assistance of law
enforcement to justify warrantless entry and removal of children.

In opposition, defendants argtiet the Court’s past rulgs with respect to those
issues and claims subsequently settled by theepate moot. Defendants point to the settlement
between plaintiffs and the North Olmsted defenslamith regard to the warrantless entry and
contend that plaintiffs havenoved for summary judgmenin settled claims. Moreover,
defendants argue that this Court did not reacmtéets on any of the claims; therefore, the law-

of-the-case doctrine is not applicalbbethe Court’s past findings.



“Generally, the settlement of a dispuietween the partiekes render the case
moot.” Aubrey v. City of Cincinnati65 F.3d 168 (6th Cir. 1995) (quotitgt’l Union, United
Auto., Aerospace, Agric. and Implemt Workers of Am., v. Dana Corp97 F.2d 718, 720-21
(6th Cir. 1983)). An exception to this generderapplies in instances “in which one issue in a
case has become moot, but the case as a whwlains alive because other issues have not
become moot.Td.

By Judgment Entry docketed onowember 4, 2008, this Court clarified the
remaining parties and claims indfcase following its ruling, gramiy in part and denying in part
defendants’ motions for sumnyajudgment. (Doc. 107.) The Cdunoted that plaintiffs had
reached a settlement with defendant Ponstingle neghard to her immunity claims related to the
warrantless entry. The Court note@ thnly issues that had beettlsel and dismissed were those
with regard to the warrantlessitry (Counts | and V ahe Amended Complaint) and all claims
against the North Olmsted defent/a The record does not refletttat plaintiffs reached a
settlement with defendants, inding Ponstingle, witmespect to the seizaeirand removal of the
children. Thus, while the issues with regardthe entry (a search) are moot by virtue of
settlement, those issues with retjéo the removal (a seizuraje not moot. Acaalingly, to the
extent the plaintiffs’ motion seskudgment on claims related tioe seizure, the Court rejects
defendants’ contention that these claims were settled.

It does not automatically follow, howeyénat the Court must necessarily find the
seizure unlawful, that defendants are not eutitie immunity, and that the County is liable,
solely on the basis dfhe Court’s previous ting regarding the unlawfientry. “Although related
to claims of Fourth Amendment unreasomaldearches, claims of Fourth Amendment

unreasonable seizures requgeparate analysisCanter v. ReevedNo. 05-74791, 2008 WL
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1925048, at *6 (E.D. Mich. Mal, 2008) (citingO’Donnell v. Brown 335 F. Supp. 2d 787, 806
(W.D. Mich. 2004)). An unlawful entry does nautomatically make the seizure unlawful.
O’Donnell, 335 F. Supp. 2d at 806. Accordingly, ptdfs’ motion for sumnary judgment based
solely on the law of the caseDENIED .

Nevertheless, to the extetitat the Court’s rulings ih regard to the removal,
either explicitly or by necessary inference, a&ddrthe issues presented in the instant motions,
those rulings constitute the law of the case and are not bzl No. 120235 F.3d at 249-50.

In the absence of extraordinary circumstances,Gloigrt is loathe to revisit its prior decisions
unless defendants present thisu@ with new evidence, a ch@e in controlling law, or
otherwise show that manifest injustice will restiibdd 920 F.2d at 403. With this in mind, the
Court will turn to the issues presented in the pending motions.

B. Plaintiffs’ Motion for Summary Judgment

Plaintiffs assert they are entitled Sammary judgment on all of their remaining
claims. First, plaintiffs conted that the County is liable undeionell v. Dep’t of Soc. Sery<.36
U.S. 658, 692, 98 S. Ct. 2018 (1978), for causing the North Olmsted police officers to subject
plaintiffs to a tort. Regarding their Fourth Antkment unlawful seizure claims, plaintiffs allege
that the standing order of thavgnile court is uncotisutional both facially and as applied;
specifically, plaintiffs argue thatlefendants violatetheir rights when they seized them and
removed them from their home without exigesircumstances and ithout a court order.
Regarding their procedural due process claim, fitrallege that they were deprived of their
constitutional liberty (i.e., familyntegrity) rightswithout due process when defendants failed to
provide them or their mother with notice antiearing prior to the removal and when defendant

Ponstingle made knowingly false statements instliern complaint. Next, plaintiffs allege that
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defendants violated their substantive due procegss to family integrity, and that under a strict
scrutiny standard, the seizure was based neitharreasonable suspiciah abuse or imminent
danger of abuse, nor was it narrovigilored. Finaly, regarding theiMonell claim, plaintiffs
allege the County had an unconstitutional policy of bypassing judicial authority and relying on a
non-particularized standing order totjisthe warrantless raoval of children.
1. Section 1983 Liability of Countyfor Actions of City Defendants

Plaintiffs’ first claim is that the County 18cariously liable for the torts of the city
police officers. The Court will presume the tort th&intiffs are referring to is the illegal entry
into the Kovacic home. The claims related to the entry, as noted above, have long since been
settled. Furthermore, the city’s actions cannotmfthe basis of a claim against the County. The
County can only be liable for imwvn policy, customs or practicdglorton v. City of Cleveland
839 F.2d 240, 243-44 (6th Cir. 1988) (“Cleveland car@oheld vicariouslyiable under § 1983
for damages inflicted by its officers. Rathéme municipality may be required to respond in
damages under § 1983 only for its own action®8cordingly, plaintifs’ motion for summary
judgment on theiMonell claim (Count V) as against Cuyahoga CountyDENIED, and
defendants’ motion for summajudgment on the same@&RANTED.
2. Seizure in Violation of the Fourth and Fourteenth Amendment

a. Facial Constitutional Challenge to Standing Order

Plaintiffs contend that the juvenilecourt's standing order is facially
unconstitutional because it auth@szwarrantless entries and sees, and if allowed to stand,
reliance on exigent circumstances will becomentien, rather than an exception to the warrant
requirement. In order to prevail orethfacial challenge, plaintiffelust establish that there is no

set of circumstances under which the stagdorder may be cotitionally applied.United
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States v. Salernal81 U.S. 739, 745, 107 S. Ct. 2095, 2100 95 L. Ed. 2d 697 (1987). “In other
words, a facial challenge to a statute shouldifdaie statute has a constitutional application.”
Women's Med. Prof'l Corp. v. Voinovjd80 F.3d 187, 194 (6th Cir. 1997).

By journal entry dated March 18, 199%t¢nding order”), Adhinistrative Judge
John W. Gallagher of the Cowf Common Pleas, Cuyahoga Coyniluvenile Court division
ordered the appointment of albGnty social workers as officers of the court pursuant to Ohio
Rev. Code § 2151.81and the juvenile courules. (Doc. 125-2.) Thstanding order provides
that social workers have the authority to oe and provide temporary emergency and shelter
care for children who are at imminent risk sérious physical or ertional harm. It further
provides that in such circumstances, a complairgtipe filed no later than the next business day
and a hearing held within 72 heupursuant to Ohio statutorywaFinally, the standing order
provides that social workers magqguest the assistance of lawanement when carrying out an
emergency removal.

In essence, plaintiffs complain thdgfendants routinely remove children without

a warrant based on alleged exigent circumstarnesther words, they claim that the standing

% The relevant portions of Ohio Rev. Code § 2151.31 provide as follows:
(A) A child may be taken into custody in any of the following ways:

(3) By a law enforcement officer duly authorized officer of the court when any of the following
conditions are present:

(a) There are reasonable groundbebtieve that the child is suffering from illness or injury and is

not receiving proper care, as described inieec2151.03 of the Revised Code, and the child's
removal is necessary to prevent immediate or threatened physical or emotional harm;

(b) There are reasonable grounds to believettigathild is in immediate danger from the child's
surroundings and that the child's removal is necedegrevent immediater threatened physical

or emotional harm;

(c) There are reasonable grounds to believe that a parent, guardian, custodian, or othedhousehol
member of the child's household has abused or neglected another child in the household and to
believe that the child is in danger of immediate or threatened physical or emotionaldrartheft

person.

Ohio Rev. Code Ann. § 2151.31.
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order authorizes defendants to bypass jatli@uthority and Fourth Amendment warrant
requirements by treating every suspected ofabuse or neglect as an emergency.

Plaintiffs’ argument is flaweddtrause it is aimed at the Countgigplication of
the standing order. The standioigler authorizes social workersarrantless removal of children
in cases where the social worker believes thkl ¢b in imminent dangeof abuse. Although,
plaintiffs contend that defendants will stretch the definition of exigent circumstances, the face of
the standing order is silent as to what circumstances may reasonably be considered to constitute
an “imminent risk of serious physical or emotibharm.” It is possible, however, to apply the
standing order in a way that domot offend the Fourth Amendnmet{C]Jourts have recognized
that a state may constitutionally remove childtereatened with imminent harm when it is
justified by emergency circumstance®be v. Kearney329 F.3d 1286, 1293-94 (11th Cir.
2003).See, e.g., Mabe v. San Bernardino CGridgp't of Pub. Soc. Serv237 F.3d 1101, 1106-
07 (9th Cir. 2001)Brokaw v. Mercer Cnty235 F.3d 1000, 1010-11 (7th Cir. 200@jpoley v.
City of Baton Rouge211 F.3d 913, 925-26 (5th Cir. 2000gnenbaum v. William493 F.3d
581, 604-05 (2d Cir. 1999kf. United States v. Bradlg922 F.2d 1290, 1293 (6th Cir. 1991)
overruled on other grounds by United States v. McGlocBlifr.3d 1037, 1047 (6th Cir. 1993)
(en banc) (permitting warrantless search and seizure in criminal cases where exigent
circumstances exist). In such circumstances, moantor prior judicial involvement is required.
Id. By definition, the standingorder is constitutiondl.See Kearney329 F.3d at 1293-94
(rejecting a facial constitution@hallenge of a state statute lauizing warrantless removal of

children in emergency circumstances becausesthtute could be applied in a constitutional

* Plaintiffs’ reliance orO’Donnell v. Brown 335 F. Supp. 2d 787 (W.D. Mich. 200s misplaced. The court in that

case did not hold that the state law at issue was facially unconstitutional as plaintiffs contend. Rather, the court held
that while the statute authpeid warrantless seizures of children in cartagtances, on its face, it did not authorize
unconstitutional conduct, including unlawful entry into a home or a warrantless seizure where no exigent
circumstances existed. Thus, the cou®iDonnell was only concerned with the st at issue as applied and did

not find the statute facially invalid.
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manner). Accordingly, plaintiffs’ request for summary judgment on their facial constitutional
challenge to the standing order (portion of Count IIPENIED, and defendants’ motion for
summary judgment on this claim@&RANTED.

b. As Applied Challenge to Removal

Plaintiffs next seek samary judgment on the isswd# whether the removal of
Daniel and Katherine from their home pursuanthi® juvenile court sinding order and the TEC
violated the Fourth Amendment.

The Fourth Amendment prohibits “unreasonable searches and seizures,” and
provides that “no Warrants shall issue,t lupon probable cause, supported by Oath or
affirmation and particularly deribing the persons or thing® be seized.” The Fourth
Amendment requires that a seizure insideoane be supported by a warrant unless exigent
circumstances exist or the officers have sonmerlawful reason to bmside the propertySee
Payton v. New York45 U.S. 573, 590, 100 S. Ct. 1371, 63 L. Ed. 2d 639 (19g@)tidge v.

New Hampshire403 U.S. 443, 468, 91 S. Ct. 2022, 2039, 29 L. Ed. 2d 564 (1971) (“[N]o
amount of probable cause can justify a walemst search or seizure absent ‘exigent
circumstances.™).

“The removal of a child from his custodiphrents' home ia seizure for Fourth
Amendment purposes, which is constitutionally reasonable if it is pursuant to a court order, is
supported by probable cause, or is justified by exigent circumstat@asiz v. City of Toledo
Police Dept, 197 F. App'x. 446, 454 {6 Cir. 2006) (citingBrokaw v. Mercer Cnty.235 F.3d
1000, 1010 (7th Cir. 2000Q'Donnell 335 F. Supp. 2d at 806-OAernandez v. FostemNo.
CIV.A 09 C 2461, 2010 WL 300361 (N.D. Ill. Jan. 15, 2010)).

It is undisputed that defendants did seek a court order prior to removing the
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Kovacic children from their home. Defendangsgument that their conduct was constitutional
because they were acting in accordance with state law is unavailing. Ohio statutes and
regulations, including thguvenile court rules and its standi order, on which defendants rely,
authorize the removal of children in certain giristances, but nothing in Ohio law compels or
mandates the removal of children without a cauder in the absence ekigent circumstances.
Walsh v. Erie Cnty. Dept. of Job & Family Sen&10 F. Supp. 2d 731, 759 (N.D. Ohio 2003)
(“Ohio law did not require the defendants to astthey did, and they cannot take refuge behind
their misapplication of that law to am liability to the plaintiffs.”)

Nor does the standing order or the TE&lisfy the warrant requirements of the
Fourth Amendment. The standing order is not paditzed as to the persons to be seized or the
places to be searched, and neither the staratuhgy nor the TEC was issued by a neutral and
detached magistrate upon a finding of probable cause. WSSTCAMEND. IV; Johnson v.
United States333 U.S. 10, 14, 68 S. Ct. 367, 92 L. Ed. 436 (1948).

Defendants’ argument that this Courtpiecluded from finding a constitutional
violation based on the state coartfter-the-fact determination that probable cause existed to
justify the removal is equally unavailing. The felecourts are obligated to give a state court
judgment the same preclusive effect thatres of the rendering state would giveMicCormick
v. Braverman451 F.3d 382, 397 (6th Cir. 2006). Under Olawv, collateral estoppel comprises
the following four elements: (1) a final judgmennt the merits in the prvious case after a full
and fair opportunity to litigatehe issue; (2) the issue must have been actually and directly
litigated in the prior suit and rstihave been necessary to the final judgment; (3) the issue in the
present suit must have beermtical to the issue involved the prior suit; and (4) the party

against whom estoppel is sought was a partynoprivity with a party to the prior action.
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Cashelmara Villas Ltd. P'ship v. DiBenedet623 N.E.2d 213, 215 (Ohio Ct. App. 1993). In
addition, the burden is upon the party seeking to invauktiateral estoppel to prove that all the
elements of the doctrine applgee Monahan v. Eagle Picher Industries, 1486 N.E.2d 1165,
1167-68 (Ohio Ct. App. 1984)aBonte v. LaBont&72 N.E.2d 704, 709 (Ohio Ct. App. 1988).

As an initial matter, the Court notesathdefendants’ brief is devoid of any
analysis of the collateral egtpel test as applied to the st dispute. Instead, defendants
conclusively assert that this Court must givegiusive effect to the magistrate’s probable cause
determination. In any event, the Court findsittidefendants have not satisfied their burden
because they cannot prove all of the elemaitshe collateral estoppel test. Specifically,
defendants cannot invoke collateral estoppstaose they cannot prove the third and fourth
elements.

The third prong of Ohio's collateral estoppest requires that the issue involved
in the present litigation must %@ been identical to the issirvolved in the prior suit. Issue
preclusion will bar relitigation only when the ideral issue was actually decided in the first
case, and not simply where an issue could have been decided in the firdb@adson v.
McDonough Power Equip443 N.E.2d 978, 987 (Ohio 1983). Here, the magistrate’s ruling did
not touch upon whether the seizure without a prior court order violated the Fourth Amendment;
that is, in absence @f court order, whether exigent circuarstes justified the seizure. Instead,
the magistrate ruled upon theigignce of probable cause to support an emergency custody order
issued pursuant to Ohio Revode § 2151.31(E). That section providest if a judge or referee,
by telephone, issues an ex parte emergency @wdéaking a child into custody, then the court
must hold a hearing no later tha® hours after the order issuesdtermine if there is probable

cause for the order. Thus, under that sectiojudge can retroactivelfind probable cause to
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support the previously issued ex parte emergency custody order.

Here, there is no question that defendants acted without any court order.
Defendants never sought, ance tktate court never granted am parte emergency order;
therefore, the magistrate’s ordm=mnot be applied retroactively tfte seizure because there is no
basis to do so. In fact, the magistrate’s order is prospective, finding thatit)ees ‘opposed to
“was” probable cause for remmal of the childreri.Moreover, a finding of probable cause for the
issuance of an ex parte emergency order fetocly is not identical to a finding that exigent
circumstances justified the failure to secure an order prior to the seAurgnited States v.
Morgan 743 F.2d 1158 (6th Cir. 1984) (holding tltiistence of probable cause for a warrant
cannot excuse failure to secure a warrant pri@nioy into home to arrest suspect where there
was no exigent circumstances). Consequently,niagistrate never addressed the issue here—
whether defendants were justified in executing a seizure without acpuor order and in the
absence of exigent circumstances.

Finally, with respect to the fourth elemt of collateral estipel under Ohio law,
“[i]n order to invoke res judicata, one of the requirements is that the parties to the subsequent
action must be identical or in priyitwith those in the former actionKirkhart v. Keiper 805
N.E.2d 1089, 1092 (Ohio 2004). There can be notmureshat the indivilual defendants here
were notpartiesto the custody proceedings in the stadart; it was the County, acting as an arm
of the state, which brought thestady action against Ms. Kovaci8ee Alternatives Unlimited-

Special, Inc. v. Ohio Dept. of Edu@61 N.E.2d 163, 177 (Ohio Ct. App. 2006) (“For the

® The form used by the magistrate provides for a variety of findings relative to probable cansehith the
magistrate can select. That portion of the order provides as follows:

Based upon the above testimony and / or stipulations, the Magistrate finds that}Here(( ) was
() was not was [sic] probable cause for removal of the child(ren) pursuant to Revised Caate Secti
( )2151.31(A)(3)(a),( )2151.31(A)(3)(b), ¢)2151.31(a)(3)(c).

(Doc. No. 121-14.)
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purposes of applying collateral estoppel, relgmsl of which agency omstrumentality is
nominally involved, the state is the real party in interest.”). Cars#ty, the individual
defendants can only invoke the dootriaf collateral estoppel if they were in privity with the
County.

The Ohio courts have recognized that ttoncept of privity for purposes of res
judicata is “somewhat amorphousBrown v. Dayton 730 N.E.2d 958, 962 (Ohio 2000).
“Mutuality, however, existonly if ‘the person taking adwéage of the judgment would have
been bound by it had the result been the oppdSdaversely, a stranger to the prior judgment,
being not bound thereby, is not entitled to rely upon its effect”résr judicata” O'Nesti v.
DeBartolo Realty Corp862 N.E.2d 803, 806 (Ohio 2007).

In this case, there is no indication that there was an identity of interest between
the social workers and the State of Ohio siheth they would be bourtaly the State’s conduct in
the custody proceedingSee, Abdulsalaam v. Franklin Cnty. Bd. Of ComG37 F. Supp. 2d
561, 587 (S.D. Ohio 2009) (finding a social workenas in privity withcounty children services
agency) (“While it is true that Spires [sic] invigsitory notes were importata the course of the
case and that Spires assisted in the creatidimeofomplaint, once the complaint had been filed,
Spires' role in relation to the litigation became thiad material witnesg...] The interests of a
caseworker investigating a neglect case and tea@gprosecuting the case may easily diverge,
especially when, as in this case, the casewadskaccused of acting caaty to agency policy
and protocol.”);cf. Potts v. Hil] 77 F. App’x 330 (6th Cir. 2003finding police officers not in
privity with state in prior criminal action, thuis subsequent 8§ 1983 civil litigation, the court was
not precluded from considering@mstitutionality of seizure even state court had already found

a constitutional violation)Wallace v. Mamula30 F.3d 135 (6th Cir. 1994) (finding no privity
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between police officer and state in criminase thus officer was not precluded). For the
foregoing reasons, the Court rejects ddbnts’ collateraéstoppel argument.

In the absence of a warrant suppofttggrobable cause, the key dispute becomes
whether exigent circumstances supported defendseiire of the children. “[l]t is core Fourth
Amendment doctrine that a seizure without conseiat warrant is [not] a 'reasonable’ seizure...
[unless] it is justified by‘exigent circumstances.”Tenenbaum,193 F.3d at 604. Exigent
circumstances exist only where real, immediaig serious consequences would certainly occur
were a police officer (or social worker) to postpone action to get a wa@drien v. City of
Grand Rapids23 F.3d 990, 997 (6th Cir. 1994). “The need to protect or preserve life or avoid
serious injury is justification for what woulte otherwise illegal absent an exigency or
emergency.'Mincey v. Arizona437 U.S. 385, 392-93, 98 S. Ct. 2408, 2413, 57 L. Ed. 2d 290
(1978) (citingWayne v. United State818 F.2d 205, 212 (D.C. Cir. 1963) (Burger, JJjted
States v. Rohrig8 F.3d 1506, 1515 (6th Cir. 1996) (“[T]he cases finding exigent circumstances
uniformly cite the need for prompt action by gowaent personnel, anadrclude that delay to
secure a warrant would be unacceptable under the circumstances.”).

The Sixth Circuit has held that the public official must establish an exception to
the warrant requirement by “clear and positive proohited States v. JoneS41 F.2d 425, 429
(6th Cir. 1981). The test is abjective one: the publicfiicial must be abldo point to “specific
and articulable facts” at “the moment of tharrantless entry” that euld lead a reasonable,
experienced officer to believe that someone inside the dwelling required immediate assistance.
United States v. Morgary43 F.2d 1158, 1162, 1163 (6th Cir. 1984). To satisfy her “heavy
burden” to establish exigent circumstances, theiaffmust do more than demonstrate “the mere

possibility” that an exigency existslnited States v. Radkap4 F.2d 357, 362 (6th Cir. 1990);
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see also Jone$41 F.2d at 428-429.

“Whether exigent circumstances éxis generally an issue for a juryalters v.
Stafford 317 F. App'x. 479, 489 (6th Cir. 2009) (citiHgncock v. Dodsqrd58 F.2d 1367, 1375
(6th Cir. 1992)). However, where “the undenlgifacts are essentialiyndisputed, and where a
finder of fact could reach but erconclusion as to the existenof exigent circumstances, the
issue may be decided by thalkicourt as a matter of lawld.

In 2007, this Court denied defendargsmmary judgment oplaintiffs’ unlawful
entry claim because the evidence did not dematestin objectively reasonable basis to support
defendants’ conclusion that exigent circumstanastfied a warrantless entry. As noted in the
Court’s prior opinion, defendants concedattlprior to March 26, 2002 meeting, CCDCFS
employees did not intend to remove Daniel andhKane from their home. In fact, all of the
incidents relied upon by defendants to estal@idgent circumstances were known to defendants
for some time, including the single documentad of violence by MsKovacic against her
children and the incident in which Daniel dted his mother with a pen. The only additional
information gained at the March 26, 2002 meetingevike subjective opinions and speculations
offered by the police officers and by Nancy's-taxsband’s family, nonef which tended to
indicate that Nancy had physically abused tbreatened to abuse her children. Finally,
defendants offered no evidence that there watime to obtain a courbrder authorizing the
seizure of the children. In shpdefendants have failed to shomat real immediate and serious
consequences would certainly oceere they to havdelayed their action®ng enough to seek
a court order or warrant. No reasonable jurauld find that Ms. Kovacic posed an imminent
threat of physical harm tber children. Accadingly, plaintiffs’ motion for summary judgment

on their unlawful removal claim (portion of Count INGRANTED, and defendant’s motion for
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summary judgment on this claimBRENIED.
3. Fourteenth Amendment Due Process Claims
a. ProceduralDue Process

Plaintiffs’ next contention is that theyre entitled to summary judgment on their
procedural due process claim besa defendants deprived themaotonstitutionally protected
liberty interest (i.e., the right to family intety) when they removed them from their family
home without due process. A Fourteenth Adraant procedural due process claim depends
upon the existence of a constitutdly cognizable liberty or mperty interest with which the
state has interfereGee Kentucky Dep't of Corr. v. Thompsé80 U.S. 454, 460, 109 S. Ct.
1904, 104 L. Ed. 2d 506 (198Pusey v. City of Youngstowhl F.3d 652, 656 (6th Cir.1993).
“Procedural due process generalbquires that the state provideperson with notice and an
opportunity to be heard befodepriving that person of aqerty or liberty interest.Warren v.
City of Athens411 F.3d 697, 708 (6th Cir. 2005). Thus, to succeed on a procedural due process
claim, plaintiffs must demonstrate both a deprivation of a constitutionally protected property or
liberty interest, and that the deprivatioccurred without due process of la&inermon v. Burch,
494 U.S. 113, 125, 110 S. Ct. 975, 108 L. Ed. 2d 100 (18@0nedy v. City of Cincinnath95
F.3d 327, 334 (6th Cir. 2010.) “Only after a pldintias met the burden of demonstrating that he
possessed a protected property cerliyp interest and was deprived of that interest will the court
consider whether the process pdrd the plaintiff in conjunction with the deprivation, or lack
thereof, violated his rights to due procesd/arren,411 F.3d at 708 (citinglamilton v. Myers,
281 F.3d 520, 529 (6th Cir. 2002)).

Thus, in order to decide whetherajpitiffs merit summary judgment on their

procedural due process claim, the Court mugtrbby determining whether plaintiffs suffered a
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deprivation of the constitutionally protected rigiat family integrity. Defendants argue that
children do not possess a constitutionally @cted interest with respect to a temporary
deprivation to protect their safety, nor do thegve a constitutional right to a pre-deprivation
hearing before being taken into protective c&eno v. Flores507 U.S. 292, 117 S. Ct. 1439
(1993). Defendants asserath“The constitutionatights of children, if ay, must be subservient
to that of the state which seekspimtect them.” (Doc. 125 at 12.)

Defendants’ reliance on thdores decision is misplaced. IRlores the Supreme
Court held that the custody of juveniles doesunaite substantive due process, nor does a child
have a substantive right to a hearing on placenvben the child is an unaccompanied juvenile
alien that hasio parent, close relate, or legal guardiarcapable of caring for the child, the
government does not intend to punish the child, and conditions of governmental custody are
decent and humane. 117 S. Ct. at 1447-48. The @otetl that the claims of the alien juveniles
were “novel” and not so rooted in the traditiarsl conscience of our people as to be ranked as
fundamentalld.

The Flores case has no application in the context of removal of chilth@n
their parents or custodial guardian$he Kovacic children were ndetained as aliens suspected
of being deportable, a classathcan be detained, and owehich the government has broad
discretion regarding datdon. Instead, the defendants removed the Kovacic children from the
custody and control of their natlisarent. The discretion grantedtate agent wiih the context
of removal of children from their natural parents is not nearly as broad as that of the Attorney
General over alien€Compare Santosky v. Kramets5 U.S. 745, 102 S. Ct. 1388 (198&jth
Flores 117 S. Ct. at 1447-49.

In this context, the Supreme Court hasognized the right to family integrity as
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a fundamental liberty interest protected by the Fourteenth Amend8emte.g., Santoskgs5
U.S. at 753. Courts have held tiia right extends to both parertsd their childrenld. at 760
(“[U]ntil the State proves parental unfitness, tteld and his parents share a vital interest in
preventing erroneous terminatiohthe naturatelationship.”);Wallis v. Spence02 F.3d 1126,
1136 (9th Cir. 2000) (“Parents and children haverell-elaborated constitutional right to live
together without governmental interferenceBypkaw v. Mercer Cnty.235 F.3d 1000, 1020
(7th Cir. 2000) (“Similarly, a did’s right to be nurtured by higarents cannot be denied without
an opportunity to be heard a meaningful way.”)Wooley 211 F.3d at 923 (“a child’s right to
family integrity is concomitant to that of a parent])B. v. Washington Cntyl27 F.3d 919, 925
(10th Cir. 1997) (holding that a child “also enjaydiberty interest requiring that procedural due
process accompany her confinemen€j; A.C. v. MattinglyNo. 05cv2986, 2007 WL 894268,
at *5 (S.D. N.Y. March 20, 2007) (“[ljnfant plaiffiis possess a liberty interest in preserving the
integrity of their kinship foster family.”). Th€ourt finds, therefore, that the Kovacic children
have met their burden of demonstrating a constitutionally protected interest in their family
integrity.

The second step in the procedural dwEess analysis requge determination of
whether defendants provided plaintiffs constitutionally adequate process before depriving them
of their right to familial inegrity. “The law recognizes thsetate’s compelling interest in
protecting children from physical abe and its right to interfere thifamily relationships when
necessary so long as it complies with procedural due process requirer@Dtmhell, 335 F.
Supp. 2d at 81CEdison v. Tenn. Dep’t of Children’s Sers10 F.3d 631, 635 (6th Cir. 2007)
(“[S]tate intervention in the relationship betwea parent and child must be accomplished by

procedures meeting the requisitdshe Due Process Clause.”).
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To determine what process is constitnally due, the court looks to three
somewhat flexible demands of procedural duecess: (1) the private interest affected by the
official action; (2) the risk of an erroneouspdeation of such intesa through the procedures
used and the value of adding or substitutinffecent safeguards; and (3) the government’s
interest, including the function involved and the fiscal and administrative burdens that additional
or different procdures would entaiMathews v. Eldridge424 U.S. 319, 335, 96 S. Ct. 893, 903
(1976).

Plaintiffs contend that they received processrior to defendants’ removal of
them from their family home. They argueath at a minimum, due process required an
investigation by the County defegmats, notice and a pre-deprivatihearing resulting in a court
order prior to removal of the children.

Defendants contend that plaintiffs received all the procedsmas due pursuant
to Ohio’s comprehensive statutory scheme gowg removal of children, including a probable
cause hearing within 72 hours thfe removal and the appointment of a guardian ad litem to
protect their interestd.esher v. Lavrich632 F. Supp. 77 (N.D. Ohio 1984). Defendants argue
that no pre-deprivation hearing sveequired in this case becaudgghildren simply do not have
a constitutional right to a pmreprivation hearing before g taken into protective care.”
Further, they assert that plaintiffs are requireglead and prove the inadequacies of the state
proceduresVicory v. Walton721 F.2d 1062 (6th Cir. 1983).

“Before a person is deprived of a protected interest, he must be afforded
opportunity for some kind of a hearing, ‘except &xtraordinary situations where some valid
governmental interest is at séakhat justifies postponing the dreng until after the event.”

Board of Regents v. Roth08 U.S. 564, 570 n. 7, 92 S..@¥01, 2705 n. 7, 33 L. Ed. 2d 548
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(1972) (quotingBoddie v. Connecticu01 U.S. 371, 379, 91 S. Ct. 780, 786, 28 L. Ed. 2d 113
(1971)). “However, due process does not reqaifermal and full-blown adversary hearing in
every case.Doe v. Staples;06 F.2d 985, 990 (6th Cir. 1983).élhearing requiret only one
“appropriate to the nare of the case.Mullane v. Cent. Hanover Bank & Trust C839 U.S.
306, 313, 70 S. Ct. 652, 657, 94 L. Ed. 865 (1950). ‘fOnemality and procedural requisites for
the hearing can vary, depending upon the importance of the interests involved and the nature of
the subsequent proceedingBdddie, 401 U.S. at 378, 91 S. Ct. at 786.

At a minimum, in the child removabatext, due processqeires written notice
and a hearing unless exigent circumstances are pr&buannell, 335 F. Supp. 2d at 812, n.13
(citing Staples 706 F.2d at 986-87). “Temporary demtons of physical custody are no
exception — they also require aah@g within a reasonable timeCanter, 2008 WL 1925048, at
*6 (citing Smith v. Williams-Ashl73 F. App’x 363, 366 (6th Ci2005)). Ohio Rev. Code §
2151.31 parallels the constitutional requirements aadiges for the removal of a child by state
officials without notice or hearg where exigent circumstancdgtate immediate removal to
prevent imminent harm to the atilThe statute further gvides that the juvenile court shall hold
a probable cause hearing withi@ hours after the removal.

This Court has already determined ttis circumstances ithis case were not
exigent. Further, as discussed above, defesdamsented no evidence to show that it would
have been impossible to seek a court order poitihe removal. Under these circumstances, the
post-deprivation hearing held within 72 hours attee removal is insufficient to absolve the
earlier process defects where pre-deprivation remedies were not “impogsiblerinell, 335 F.
Supp. 2d at 813. There being no exigent circunestsindefendants could ndispense with the

constitutionally required pre-deprivation pess due. In short, defendants cannot shield
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themselves from liability with post-depritvan procedures afforded under state law.

The Leshercase, cited by defendants, is migtiishable from the circumstances
presented here. llnesher the court concluded that the presefforded a mother and stepfather
during a removal proceeding und&hio statutory law was sufiient, and the defendants’
compliance with those procedures did not depnplaintiffs of theirprocedural due process
rights. 632 F. Suppt 83. In that case, however, the sowialker “thoroughly investigated” the
matter before filing the complaints, including interviewing the children and their father and
reviewing medical reports, andetlsocial worker souglan emergency custody order prior to the
removal. The social worker also provided thetimeo and stepfather with prompt notice prior to
the removal. In contrast, here, plaintifilege, and the uncontradedt facts show, that
defendants did not investigatthe allegations made dy the March 26, 2002 meeting.
Defendants did not attempt to authenticate anh@finformation provided to them by either the
Kovacic family members or the police officers.rther, there is no question that defendants did
not seek prior judicial approval before seizthg Kovacic children. Thus, it cannot be said that,
pursuant td_esher these plaintiffs received adequate process.

Finally, the rule announced Micory v. Walton 721 F.2d 1062 (6th Cir. 1983),
which holds that actions for money damagesatit due process of law cannot be brought under
42 U.S.C. § 1983 if there are adetpueemedies at state law,shao application in this casee
also Parratt v. Taylor451 U.S. 527 (1981pverruled on other groundd,74 U.S. 327 (1986)
The hallmark of the rule announced iRarratt and Vicory is “the impossibility or
impracticability of providing pre-deprivation geess combined with provisions for adequate
post-deprivation process.Harris v. City of Akron 20 F.3d 1396, 1401 (6th Cir. 1994).

Furthermore, ilMackey v. Dyke29 F.3d 1086 (6th Cir. 1994) glsixth Circuit explained:

27



Parratt does not require dismissal Bf8a1983 actions wherthe state provides a
post-deprivation process for remedyinge thlleged deprivation. The Supreme
Court explained the limitations on ParrattZmermon v. Burch494 U.S. 113
(1990), stating that the Parratt doctrindl deefeat a procedural due process claim
only if: (1) the deprivabn was unpredictable or “random”; (2) pre-deprivation
process was impossible; and (3) the sttwr was not authorized to take the
action that deprived thelaintiff of property orliberty. 494 U.S. at 136-39.
[...]The controlling inquiry is whether ¢éhstate was in a position to provide for
pre-deprivation procesbkludson v. Palmer68 U.S. 517, 534 (1984).
Mackey 29 F.3d at 1093 (parallel citatis omitted). Therefore, Partrég “clearly inapplicable
‘where a deprivation of property is caused lopduct pursuant to established state procedure,
rather than random and unauthorized conduVatts v. Burkhart854 F.2d 839, 843 (6th Cir.
1988) (quotingHudson 468 U.S. at 532). See alkogan v. Zimmerman Brush Cd55 U.S.
422, 436 102 S. Ct. 1148, 71 L .Ed. 2d 265 (198@)ris, 20 F.3d at 1402ylacene v. MJW,
Inc., 951 F.2d 700, 706 (6th Cir. 1991).

In determining whether conduct is fidom and unauthorized,” courts consider
whether the conduct was predictal8ee, e.g., Hamlin v. Vaudenbe®§, F.3d 580, 584 (7th Cir.
1996). The loss of property by tortious conduct in acmoeecd with an official custom or policy is
not considered random and unauthed because it is the known custom or policy that allows the
tortious conduct to take placBee Wilson v. Civil Town of Clayton, In839 F.2d 375, 378-79
(7th Cir. 1988).

In this case, defendantgidk action pursuant to state latlge juvenilecourt rules,
and the juvenile court stamdj order authorizing remolaof children in emergency
circumstances and, therefore, their conducs wat unpredictable or random. Moreover, the
Court has already held that deflants have failed to showathpre-deprivation process was

impossible. In short, “the gravamen of [plaintiflsomplaint is that the [county] procedure itself

deprived [plaintiffs] of [their liberty inters in family integrity without due processMacene
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951 F.2d a 706. Therefore, the Cotwhcludes that this case doed fall within the parameters
of theParratt rule.

When taking the facts in the light mdatvorable to defendants, no genuine issue
of material fact remains thatefendants removed plaintiffs from their home without exigent
circumstances and without due process adequapeotect their constitutional right to family
integrity. Accordingly, plaintiffs’ motion for summma judgment on their mcedural due process
claim (portion of Count 1V) i$SRANTED as far as it alleges den notice and a hearing prior
to the seizure, and defendants’ motion on this claiDBEBIED . However, plaintiffs’ motion for
summary judgment on their claim that defendad@ingle violated theprocedural due process
rights when she allegedly made false statemerttsetguvenile court (remainder of Count IV) is
DENIED. As discussedhfra in Section lll, C, 6, defendant Ponstingle is entitled to absolute
immunity with regard tohose statements and is thGRANTED summary judgment with
respect to plaintiffs’ claim that she mafdése statements to the juvenile court.

b. Substantive Due Process

Substantive due process “serves as aclehb limit various gsects of potentially
oppressive government actiortioward v. Grinage82 F.3d 1343, 1349 {6 Cir. 1996);see
Daniels v. Williams474 U.S. 327, 331, 106 S. Ct. 662, 664-65, 88 L. Ed. 2d 662 (1986).
Substantive due process rights beertain government actions regéess of the fairness of the
procedures used to implement themaniels v. Williams474 U.S. 327, 331, 106 S. Ct. 662, 88
L. Ed. 2d 662 (1986).

“To the extent that [plaintiffs’] claim is premised on [their] seizure from [their]
home, however, it cannot succeed because, as the Supreme Court has recently reiterated,

substantive due process should not be called wpoen a specific constitutional provision
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protects the right Egedly infringed upon.Brokaw, 235 F.3d at 1017 (citingnited States v.
Lanier, 520 U.S. 259, 272 n. 7, 117 S. Ct. 1219, 13Ed. 2d 432 (1997)). As to plaintiffs’
initial removal, the Fourth Ameiment specifically addsses a seizure, thus this claim should be
considered under the Fourth Amendment, not utiderubric of substantive due process.

Nevertheless, plaintiffs also assert that defendants violated their constitutional
rights during the entire ten-mdnperiod of separation from their mother. This forced separation
implicates substantive due process, or more specifically, plaintiffs’ constitutional right to family
integrity.

The parties dispute the appropriatanstard by which to evaluate a claimed
violation of substantive due mess. In the past, the Sixth Circuit has used both the “shock the
conscience” standard and the degtion of fundamental rights theory to assess substantive due
process claims against social worke®ge Pittman v. Cuyahoga n Dept. of Children &
Family Servs.640 F.3d 716, 728, n.6 (6th Cir. 2011) (collecting cases).

Defendants assert that the “skecthe conscience” standard &ee in this case. Plaintiffs
counter that because they claim a substantiue process violatiobased on the alleged
deprivation of their fundamental Bty interest in family integfly, not on allegedly conscience-
shocking conduct, the Court must aptile strict scrutiny standard.

Plaintiffs are wrong, as the Supreme Court clarifie@mty. of Sacramento v. LewE23

U.S. 833, 118 S. Ct. 1708, 140 L. Ed. 2d 1043 (1998), that the shocksntbmence test, first

¢ Compare Bartell v. Lohise215 F.3d 550, 557-59 (6th Cir. 2000) (applying strict scrutiny to mother's substantive
due process claim based on state child services workers' role in terminating her custody of twhd6idson v.

Tenn. Dep't of Children's Sery$10 F.3d 631, 635-36 (6th Cir. 2007) (stating that father had to allege “ ‘conduct
intended to injure in some way unjustifiable by any government interest’ andsthainscience-shocking’ in

nature” to state a substantive due process claim based on the removal of his daughters from his custody (quoting
Mitchell v. McNei) 487 F.3d 374, 377 (6th Cir.2007))), a®ihith v. Williams—AsH.73 F. App’x 363, 365, 367 (6th

Cir. 2005) (applying the “shock the camnce” standard to plaintiffs' claimthat a social worlr violated their
substantive due process rights by “thwarting [plaintiffégrapts to recover the[ir] chiten” after removal and “not
providing a probable causearing to determine the children's placement”).
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articulated inRochin v. California342 U.S. 165, 72 S. Ct. 2086 L. Ed. 183 (1952), governs
all substantive due process claibesed on executive, as opposedkgislative, action. 523 U.S.
at 845-46, 118 S. Ct. 170Berguson v. Van Horné:09CV2055, 2011 WL 251116, at *6 (N.D.
Ohio Jan. 26, 2011) (“When, as in the preseng,casplaintiff complaia of abusive executive
action, this ‘conscience shocking’ test determitiability, rather thanthe traditional strict
scrutiny standard used to measure the conistnality of legislative acts.”) (quotinGhristensen
v. Cnty. of Boone}83 F.3d 454, 462 n. 2 (7th Cir. 2007) (citingwis,523 U.S. at 846-47). See
also,Martinez v. Cui608 F.3d 54, 64 (1st Cir. 201@};N. v. Willmar Pub. Schs., Indep. Sch.
Dist. No. 347591 F.3d 624, 634 (8th Cir. 201®}llis ex rel. Estate of Ellis v. Ogden Ci§89
F.3d 1099, 1101 (10th Cir. 2009¢hambers ex rel. Chambers v. Sch. Dist. of Phila. Bd. of
Educ.,587 F.3d 176, 190 (3d Cir. 200%¥olf v. Fauquier CountBd. of Supervisor§55 F.3d
311, 323 (4th Cir. 2009)Davis v. Carter,555 F.3d 979, 982 (11th Cir. 200Bgnzman v.
Whitman,523 F.3d 119, 126 (2d Cir. 2008ut seePittman 640 F.3d at 728(applying the strict
scrutiny standard but relying on prewiscase law that divided substantive due process claims
against executive agents into two types, those based on violations of particular constitutional
guarantees and those tlsaiock the consciencelusey v. City of Youngstowtl F.3d 652, 656
(6th Cir. 1993),cert. denied,512 U.S. 1237, 114 S. Ct. 2742, 129 L. Ed. 2d 862 (1994)
(“Substantive due process claifiase] loosely divided into two categories: (1) deprivations of a
particular constitutional guarantee; and @tions that “shock the conscience.8ge also
Mansfield Apartment Ownerssan v. City of Mansfiel®88 F.2d 1469, 1474 (6th Cir. 1993).
Defendants argue that, evédnplaintiffs have a fundaental libertyinterest in
family integrity, there are material issues atftf as to whether defendants’ conduct “shocks the

conscience” or otherwise violated plaintiffs’ ctingional rights. Plaintiffs cling to their strict
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scrutiny argument and assert that, although government has a compelling interest in
protecting children from abuse oeglect, it has no interest protecting children from their
parents in the absence of some defirated articulable evidence supporting a reasonable
suspicion that a child has been abuseds imminent danger of abusBrokaw 235 F.3d at
1019. Moreover, they contend thhe County’s interest was no&rrowly tailored because there
were many less restrictive meansaofdressing the government’srparted interest in protecting
the children.

No matter what standard the Court leggp however, defendamhave not violated
plaintiffs’ substantive due process rights. Atsnalefendants are responsible only for the three
days of separation that passed between thevaihmand the first juvenile court hearing. As
outlined below, however, such a temporary depiovadoes not rise to a violation of substantive
due process. It was the juvendeurt, not the County and igsnployees, which perpetrated the
ten-month deprivation of plaintiffgight to family integrity, if anyPittman640 F.3d at 729.

In Pittman a father alleged that a countyc&d worker, Hurry, mishandled the
caregiver approval process, made detrimentasrepresentation bmut him in internal
proceedings regarding the child, and as a result, the agency determined that he was an unfit
caregiver, which resulted in the court’s failu@ award or consider him for placement or
custody. The Sixth Circuit Court of Appeals hdltht the social worker was not liable for
violating the father’s substantive due process rights because:

[E]ven if Hurry's actions led CCDCFS to conclude that he was an unfit caregiver,
this did not result in the failure taward or “to even consider” Pittman for
placement or custody. Under Ohio lawe tfuvenile court decides whether to
grant permanent custody to CCDCFS or to grant legal custody to a retawve.
Ohio Rev. Code Ann. 88 2151.353(A)(2151.414(A)(1). Sinftarly, though a
CCDCFS caseworker makes an initial determination as to the appropriate

placement for a child in CCDCFS custody, that determination is not binding on
interested parties, including the pasgnuntil the juvenilecourt approves and
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journalizes the child's case plan; if agra disagrees with the CCDCFS case plan,
his recourse is with the juvenile courthich will hear “evidence on the contents
of the case plan” and, “based upon [that] evidence ... and the best interest of the
child, shall determine the contents of the case pl&h.”8 2151.412(D). In
contrast, CCDCFS, like Pittman, is merely a party to the juvenile court
proceedings, tasked with presenting te jihvenile court its recommendation as to
the appropriate course of action in atjgattar case. Because the juvenile court
has the ultimate decision making poweth respect to placement and custody, it
alone could deprive Pittman of his fumdantal right. Therefore, Hurry's conduct
did not violate Pittman's sutastive due process rights.

Pittman 640 F.3d at 729 (altation in original).

Here, although defendants made the ihdietermination to remove the Kovacic
children temporarily from their home that determination was not binding on the interested
parties, including Ms. Kovacic, her children©EDCFS. On March 22002, the juvenile court
granted emergency custody oétKovacic children to the @inty. (Doc. 121-14.) The juvenile
court, and not defendants, had the ultimatesi@ecimaking power with respect to the placement
and custody of the Kovacic children. Accarglly, the juvenile codralone could deprive
plaintiffs of their fundamental righturing the claimed ten-month period.

As to the three days of separation between the removal and the first juvenile court
proceeding, numerous courts have held thath a temporary deprivation does not violate
substantive due process rights, evfgplaintiffs had been givenllahe procedural protections to
which they were entitledSee, e.g. Tenenbaud®3 F.3d at 600 (holding that removal of child
for several hours, which did noésult in wholesale relinquishmenf parental right to raise
child, not severe enough to constitute a violabbparents’ substantivdue process rights even
in the absence of any judicial proceedingB)Z. v. Mattingly No. 07-CV-1790, 2010 WL
3824119, at *10 (E.D. N.Y. Sept. 23, 2010) (holding fioatr-day removal did not rise to level

of a substantive due process violation, at leagrevtthe purpose of the removal is to keep the

child safe during investigatioand court confirmation of the b& for removal.”) (internal
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citations omitted)accord V.D. v. Tuffarel]i692 F. Supp. 2d 347, 367 (S.D. N.Y. 2010).

Moreover, there is no evidence that defertslacted with willfulness or intent to
adversely interfere or affect the familial relatibipsbetween plaintiffs and their mother. “Absent
such evidence [...] no genuine issue of materalt fexists as to plaintiffs’ substantive due
process claims.Washington Cnty 127 F.3d at 927-28 (holding thatabsence of allegation that
officials were motivated by any other purpose apart from investigation, there can be no violation
of substantive due processee also Walsh240 F. Supp. 2d. at 75(@ranting summary
judgment to defendant where pldifs failed to show defendantstentionally acted to diminish
or deprive plaintiffs’ right to family integrily Therefore, defendant€onduct did not violate
plaintiffs’ substantive due peess rights. Accordingly, plaifis’ motion for summary judgment
on their substantive due process claim (Count IIDENIED, and defendants’ motion on this
claim isGRANTED.
4, County Policy and Practice

A governmental entity may not beltidiable under 42 U.S.C. § 1983 for an
employee's conduct on the basis of respondeat supdiooell v. Dep't of Soc. Seryg.36 U.S.
658, 690-91, 98 S. Ct. 2018, 56 L. Ed. 2d 611 (1978)hdRaplaintiffs must show that the
government entity itself is the wrongdo@ollins v. City of Harker Height§03 U.S. 115, 122
(1992). In order to establish goveremtal liability, plaintiffs mustlemonstrate that an officially
executed policy, or the tolerance of a custoled to or caused the deprivation of a
constitutionally protected rightCollins, 503 U.S. at 122. Vicarious bdity attaches to the
municipality only when it causes tleenstitutional violation at issuey in other words, plaintiffs
must identify the policy or custom of the mumpiglity and show that #y incurred a particular

injury because of the execution of that policy or custboe v. Claiborne Cnty. Bd. Of Educ.
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103 F.3d 495 at507-08 (6th Cir. 1996).

The term “policy” generally “implies aotirse of action consciously chosen from
among various alternativesOklahoma City v. Tuttle471 U.S. 808, 823 (1985). A policy
reflects “a deliberate choice tollflmv a course of action ... madenong various alternatives by
the official or officials responsié for establishing final policy ith respect to ta subject matter
in question.”"Pembaur v. City of Cincinnat#75 U.S. 469, 483 (1986A. “custom” for purposes
of Monell liability must be “so permanent and well sattlas to constitute a custom or usage with
the force of law.”Monell, 436 U.S. at 691. In turn, the concept of “law” includes “deeply
embedded traditional ways of carrying out state politiashville, C. & S.L. Ry. v. Browning
310 U.S. 362, 369 (1940). In short, a “custom™aislegal institution that is permanent and
established” but not memorialized by written Idliciano v. City of Clevelan®88 F.2d 649,
655 (6th Cir. 1993).

Plaintiffs argue that the County hadpalicy of relying on a non-particularized
standing order to justifwarrantless entry andmmval of children, and #t the County relied on
law enforcement to facilitate illedj entry into homes and seizuneghout a warrant. Plaintiffs
contend this policy was the moving force behthe violation of theirconstitutional rights.
Plaintiffs assert that the pattern of evepi®ceding the removal of the Kovacic children
demonstrates the application of nebulous stasdand indifference to theghts of individuals
and constitutionally required predures. Plaintiffs again cite the law-of-the-case doctrine and
the Court’s earlier holding that the County preéedmo evidence that it could not have acquired
a court order prior to thremoval. Plaintiffs argue that gsing judicial adnority is the norm
rather than the exception.

The County counters thatgnhtiffs have not demonstred a policy or practice
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existed that led to the violatioof their rights. The County asserthat the policy at issue, the
standing order, is that of éhjuvenile court and not CCDFC@and that the juvenile court
determined that probable cause existed to watin@ntemoval, therefore, the juvenile court is the
proper party to this action, not CCDFCS. Altdivaly, the County argudkat the removal was a
discretionary act and was not actionable as a palicstom or practice, and that the only issue is
whether the facts warranted the agents’ actions.

First, as previously held by this Couittjs clear that th&County had a policy of
obtaining TEC orders to justify the removal ofildren at risk from imminent harm without a
court order and seeking police assistance in figevarrantless removals and entries. (Doc. 88
at 27.) The County’s depiction tthe policy as that athe juvenile court ishapt. The standing
order may have authorized removal of childirean emergency, but it was CCDCFS agents who
made the imminent harm determination, whgnsid the TEC order, and who actually removed
the children with the assistance of local lafoecement officers. Defendants contend, however,
that any mistake made as to the existence of exigent circumstances is not imputable to the
County. The Court agrees.

While the County’s employees may have erred in the way the removed plaintiffs,
that is not enough to criedliability on the parbf the County itselfDick v. Watonwan Cnty738
F.2d 939, 941 (8th Cir. 1984). Watonwan the court held that the rduct of social workers in
initiating commitment proceedings against a delgased on unverified information provided by
the couple’s minor child was not in accordance with a county paticat 942. The court found
that the policy granted discretidn agents to decide if factwarranted taking a case to the
prosecutor and did not affirmatively séina reliance on uncorroborated accusatidas.

Similarly, here the County’s policy wasmply that its social workers use their
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own discretion to decide if the facts presenteere serious enough to justify seeking a TEC
order and emergency removal. AsWatonwan there is no evidence of any policy, written or
unwritten, making specific referea to reliance on unsubstantiatdiggations. “It was simply up
to individual officers of the [County] to useetin best judgment, depending on all the facts and
circumstances of a given situatiomnvhether to seek emergency removdl.Using the rationale
from the Eighth Circuit irwWatonwan,
This policy was broad enough to allow taeor of judgment that occurred here,
but it is not equivalent ofhe [County’s] having give official sanction to [...]
uncorroborated accusations [...].The [Countyipht have chosen to adopt more
detailed guidelines, and such rules milgave averted the mistake that was made
in this case, but the [County’s] decisiom rely on its employees’ judgment is
certainly not unconstitutional in and of itself, especially in an area where so many
diverse fact situations will inevitably present themselves, and in which the
exercise of particularized judgment is so important.
Here, [County] employees made a demisithat a certain state of facts was
sufficient, and that decision turned out to be wrong. That is not the same as an
official [county] policy.“The first ‘isolated incident’ [is] not enough to establish a
policy or custom.’Sanders v. St. Louis Coun#24 F.2d 665, 667 (8th Cir. 1983)
(per curiam).See alsd_anguirand v. Hayden717 F.2d 220, 229 (5th Cir. 1983)
(an isolated incident where an inadeqlyateined police officer was allowed to
go on patrol does not constitute municipal policy or custaa)t. denied467
U.S. 1215, 104 S. Ct. 2656, 81 L. Ed. 2d 363 (1984).
Watonwan 738 F.2d at 942.

In this case, there is no evidence that the County had a policy or custom of
tolerating federal rights violaths. The policy of allowing sociakorkers, as duly appointed
officers of the juvenile court, to make a detaation, based on all the facts and circumstances
of an individual case, whether exigent circuamsies support a warrantless removal, is not a
facially unconstitutional policySeeSection lll, B, a, Zupra See alsdVright v. City of Canton,

Ohio, 138 F. Supp. 2d 955, 965-66 (N.D. Ohio 2001)lding a municipal policy may facially

violate constitutional rights by depriving a personhid constitutional rights, by directing a
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municipal employee to violate the Constitatioand by ratifying amunicipal employee's
unconstitutional acts). EnCounty policy in and of itself deenot deprive constitutional rights
and does not direct social workers to violdte Constitution, nor hathe County ratified the
unconstitutional conduién this case.

The policy is not the moving force behiady of the constitutional violations at
issue here because it leaves social worlterexercise their own discretion and does not
affirmatively sanction the failure to investig, reliance on uncorroborated allegations, or
warrantless removals in the sEmce of exigent circumstances.plaintiff cannot establish a
municipal policy or custom by one instance of miscondlichmas v. City of Chattanooga98
F.3d 426, 432 (6th Cir. 2005). Therefore, a clamsed upon the execution of this policy fails to
state facts sufficient to hold the County liabkccordingly, plaintiffs’ motion for summary
judgment on theiMonell municipal liability claim (Count V) against CCDCFSD&NIED, and
defendants’ motion for summayydgment on this claim IGRANTED.

C. Defendants’ Motion for Summary Judgment
1. Motion of Defendant Gaylord

Defendants argue that defendant Par@alglord is entitled to summary judgment
because she was not present and did not pargcipathe March 2002 events that led to the
instant litigation. In fact, inplaintiffs’ response to defelants’ 2006 motion for summary
judgment (Doc. 42), plaintiffs assert that thexidion to remove the d¢acic children was made
by Patty Campbell, Pam Cameron, and Vicko@ek after consulting then CCDCFS director
James McCafferty. (Doc. 67 at 13, 25.) Plaintifesre offered no response in opposition to this
argument, nor have they dismissed defendantdgayds a defendant. Pl&ifs have failed to

point out specific facts in the record as it lhegn established which create a genuine issue of
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material fact with respect efendant Gaylord’s lac&f participation. Accordingly, defendants’
motion is GRANTED, and the Court hereby dismissesthwprejudice all claims against
defendant Pamela Gaylord.

2. Absolutelmmunity

In their 2006 motion for summary judgmegitoc. 42), defendants contended that
defendant Ponstingle was entitl@dabsolute immunity from plaintiffs’ fourth amendment claim
stemming from her involvement in the warrantleefry into the Kovacic’s home. In this regard,
this Court ruled that,

The CCDCFS’ decision to initiateustody proceedings against Nancy was
intimately associated with the judiciphase of juvenile proceedings, and was
protected by absate immunity.See e.g., Rippat 421-22. Similarly, the decision
to pursue a TEC Order to effectuate the emergency removal of the Kovacic
children was also judicial in nati However, defendant Ponstingle’'s
involvement in the removal itself, includirger role in the warrantless entry into
the Kovacic’'s home, was ndkee e.g., O'Donnell335 F. Supp. 2d at 827. As
such, defendant Ponstingle ig ratitled to absolute immunity.
(Doc. 85 at 28.) Because this Court previousheduhat it only retained jurisdiction over the
claims associated with the warrantless entrjai yet to address the applicability of absolute
immunity to claims related to theeizureof the Kovacic children, tluding plaintiffs’ Fourth
Amendment and Procedural Due Process claims.

Defendants argue that each of the vwigtlial defendants is entitled to absolute
immunity from suit on these remaining claini3efendants contend thé#teir removal of the
Kovacic children was pursuant to the authoopnferred on them by the standing order of the
juvenile court, and thus, as “officers of the cdutigy are entitled to absolute immunity for their
participation in the decision to remove and témoval of the children. Next, defendants assert

that each of the individual defdants, with the exception of Kutcher, are immune from claims

related to their decision tald a complaint and initiate pceedings in the juvenile court.
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Additionally, defendants assert that defendaohd@ingle’s role as both the affiant for the
complaint and as a witness before the juvendert entitles her to absolute immunity from
claims based upon her allegedly false statements and testimony.

“Under certain circumstances social wenk are entitled to absolute immunity.”
Pittman 640 F.3d at 724 (quotinidolloway v. Brush220 F.3d 767, 774 (6th Cir. 2000)). Social
workers receive absolute immunity when thegage in conduct intimatelgssociated with the
judicial phase of the proceedingRippy v. Hattaway270 F.3d 416, 421-22 (6th Cir. 2001).
Thus, absolute immunity protects acts that adkcjal or prosecutorial in nature and performed
by or related to a general function mally performed by an adjudicatddean v. Byerley354
F.3d 540, 556 (6th Cir. 2004%ee alspMabe 237 F.3d at 1106 (“It isvell settled that the
immunity to which a public official is entitled dends not on the official’s title or agency, but on
the nature of the function, that the persors warforming when taking the actions that provoked
the lawsuit.”) (citingHarlow v. Fitzgerald 457 U.S. 800, 807 (1982)).

As the Supreme Court has explaineds itthe nature of the function performed,
not the identity of the actor who performed it, [which] inform[s] [the court’s] immunity
analysis.” Forrester v. White484 U.S. 219, 229, 108 S. Ct. 538, 98 L. Ed. 2d 555 (1988)
(holding that judges do not enjaypsolute immunity when perforng administrative, legislative,
or executive functions). However, “it is not sufficiehat a social worker was an integral part of
the judicial process atther stages in the proceeding&blley v. Adult Protective Sery$No. 10-
cv-11916, 2011 WL 1298802, at *23 (E.Blich. March 31, 2011) (quotingalloway, 220 F.3d
at 777) (emphasis added). The court must exathiegarticular conduct at issue to determine
whether the social worker was functioningadegal advocate or in some other capadity.

Under this “functional approach” to abstdummunity, the Sixth Circuit has held
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that social workers are entileto absolute immunity fromiability when they initiate
proceedings related to child {fsge, including the filing ofabuse petitions and complaints
seeking custodySalyer v. Patrick874 F.2d 374, 378 (6th Cir. 1989 his absolute immunity
extends to the testimony, recommendations, andstigations of social workers given in court
proceedings concerning the best interests of a dpPittman,640 F.3d at 725 (citinglolloway;,
220 F.3d at 776) (“testifying under oath is cortdwathin social workers capacity as legal
advocates”) (internal quotation marks omitted).

Here, the individual defendants’ dsicns to initiate custody proceedings,
including the filing of a complaint with th@ivenile court and seeking a TEC order were
intimately associated with the judicial phasetloé juvenile proceedings and are protected by
absolute immunity.See e.g., Rippy270 F.3dat 421-22. Similarly, defendant Ponstingle’s
testimony before the juvenile court entitles healbsolute immunity from claims related thereto.
Holloway, 220 F.3d at 776. “Whether [Ponstingle] mad&ntional misrepresentations to the
juvenile court in the complaint and affidavits does affect the conclusiond she is entitled to
absolute immunity.” As the @tih Circuit recently held,

[P]rosecutorial immunity applies “so long as the general naifitbe action in
guestion is part of the normal dutiesaprosecutor,” even when that immunity
“bar[s] 8 1983 suits arising out of ew unquestionably illegal or improper
conduct by the prosecutorCady v. Arenac Cnty574 F.3d 334, 340 (6th Cir.
2009). Pursuant to this rule, prosecutdes not forfeit theirabsolute immunity
when they knowingly make false statensewnhile advocating before the court:
“Like witnesses, prosecutors and other lawyers were absolutely immune from
damages liability at common law for making false or defamatory statements in
judicial proceedings (at least so long te statements were related to the
proceeding), and also for eliciting false and defamatory testimony from
witnesses.’Burns v. Reedh00 U.S. 478, 489-90, 111 Gt. 1934, 114 L. Ed. 2d

547 (1991). Because absolute immunity $mcial workers is akin to absolute
immunity for prosecutors, the sameofaction must apply here, no matter how
undesirable the results. In the words @hief Judge Learned Hand, absolute

immunity represents “a balance betweerevils”; “[l]t has been thought in the
end better to leave unredressed the wrathgse by dishonest officers than to
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subject those who try to do their duty tee constant dread of retaliation.”

Gregoire v. Biddle177 F.2d 579, 581 (2d Cir. 1949)yoted in Imbler424 U.S.

at 428, 96 S. Ct. 984.
Pittman 640 F.3d at 725-26 (alteration in origindBut see Spurlockv. Thompson330 F.3d
791, 798 (6th Cir. 2003) (“A prosecutor is not entitte absolute immunity for statements made
in an affidavit supporting appligan for arrest warrant.”) (citingcalina v. Fletcher,522 U.S.
118, 118 S. Ct. 502, 139 L. Ed. 2d 471 (1997)dimg prosecutor did nact as an advocate
when personally swearing the truth of a certification isupport of probable causé)).

Absolute immunity does not apply, howevierthose functionsf a social worker
that “are analogous to functionmerformed by investigatorgolice officers, or complaining
witnesses, not prosecutord8rown v. Montana442 F. Supp. 2d 982, 989 (D. Mont. 2006).
Thus, “[tlhe investigatiomf a social worker thgtrecedeghe filing of a complaint or petition is
not necessarily a judicial act covered by absolute immuriRippy, 270 F.3dat 421 (emphasis
added);Pittman 640 F.3d at 726 (“conduct punt to a social worker'mvestigatory functions
are not entitled to absolute immunity”) (citidghterhof v. Selvaggi®86 F.2d 826, 830 (6th
Cir. 1989)). A social worker’s actions in carrgimut the removal of ahild are not covered by
absolute immunityO’Donnell, 335 F. Supp. 2d at 826-23ee e.g.Achterhof 886 F.2d at 830-
31; Brown v. Montana442 F. Supp. 2d at 989 (holding tlensolute immunity did not defeat
claim related to removal of child by social kker where such conduct is analogous to function

performed by police officers rathttran that of prosecutors).

Thus, the removal of the Kovacic childrand the investigation that led to the

" In Kalina, the Supreme Court held that a prosecutor matsentitled to absolute presutorial immunity with

respect to alleged false statements contained in aicaioh of probable cause where the act of filing such a
certification was not a traditional advocate function, neithéer@ nor state law requirestich a certification, and it

could have been made by any competent witness. This rule is not applicable here, however, where defendant
Ponstingle acted as an advocate when swearing to theofrtihe complaint in juvenile court as required by state

law. SeeOhio Rev. Code § 2151.27(A)(1) (requiring the filing of a sworn complaint by thefehd next business

day upon the removal of a child and his or her placeimeshelter care without a et order pursuant to Ohio

Rev. Code 8§ 2151.31(A), (C)).
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removal, both of which preceded the filing af formal complaint, are functions that are
analogous to those performed by istigators or police officers arate therefore not entitled to
absolute immunityBuckley v. Fitzsimmon809 U.S. 259, 273-74, 113 S. Ct. 2606, 2616, 125 L.
Ed. 2d 209 (1993) (“When a prosecutor perfornesitivestigative functios normally performed

by a detective or police officer, it is “neithep@opriate nor justifiable that, for the same act,
immunity should protect the one and not the other. Thus, if a prosecutor plans and executes a
raid on a suspected weapons cache, he fltagreater claim to complete immunity than
activities of police officers altgedly acting under his directiof.(internal citations omitted);
Pittman 640 F.3d at 726. In this regard, defendaribfficer of the court” argument is
unavailing; this label by itsetloes not transform their other@wison-prosecutorial conduct —the
removal of the Kovacic children —into conduct glidicial nature. The seizure of persons is not
a judicial or prosecutoriauhction; it is a police functiorSee Kalina v. Fletcheb22 U.S. 118,
126, 118 S. Ct. 502, 139 L. Ed. 2d 471 (19%&nning v. Montgomery Cnty. Children & Youth
Servs, 702 F. Supp. 1184, 1188 (E.D. Pa. 1988).

Moreover, the situation &sue here is distinguishabflem those cases involving
ministerial officers or employees who receivetnunity from suit. In the case law summarized
in Waits v. McGowan516 F.2d 203, 206 (3d Cir. 1975), upon which defendants rely, the
individuals receiving immunity were acting under theection of a court order or an instruction
from a judge.

The extensive case law on the subjectimmfunity for ministerial functions
illuminates that the immunity flows frorthe judge's immunity. Actors who are
doing the judge's bidding should not be Hefle in a civil rights suit where the
order they were implementing came frahe bench, given that they are not

making the allegedly bad call and have no authority to do so.

Duprey v. Twelfth Jud. Dist. CZ60 F. Supp. 2d 1180 (D.N.M. 2009). For defendants to receive
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such immunity, the record should reflect theyrieal out the seizure at the judge’s bidding or
under an order from the bendd.

Here, the standing order authorized tboval of children by county workers at
their discretion in emergency circurastes; however, it did not compilesedefendants to
removethesechildren. It is indisputable that defendsirdecided to remove the Kovacic children
prior to the initiation of proceedings in the jumde court and without # authorization of an
impartial arbiter. Consequently, defendants’ actiaese not ministerial imature, nor were they
doing a judge’s bidding; thus, theye not entitled to absolutenmunity with regard to claims
arising from their conduct up tod through the removal of the childrdranning 702 F. Supp.
at 1188 (denying absolute immunity to social worker who removed child from parents’ home
pursuant to state statute authargi‘duly authorized officers of ¢hcourt” to remove children in
emergency situations prior to a hearing on itherits and holding “when an official has the
power to affect unilaterally the rights and intsteeof others, and exercises that power unchecked
by adversarial proceedings, the officsalould not be immune from suit.”).

Accordingly, defendants’ request for absolute immunit¢gsRANTED in part,
andDENIED in part. To summarize, defendants are entitled to absolute immunity with respect
to the initiation of proceedings in the juvendeurt, including filing a complaint with the court
and seeking a TEC order. As well, defendantseatéled to absolute immunity with respect to
their testimony in the juvele court. Defendants are not diatil, however, to absolute immunity
for their conduct that pceded the filing of a formal complaiwith the juvenile court, including
the removal of the Kovacic children and the investigation leading up to the removal.

3. Qualified Immunity

Qualified immunity shields from lialily government officials performing
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discretionary functions when their conduct doexd violate clearly eshdished statutory or
constitutional rights of which eeasonable person would have knowWarlow v. Fitzgerald 457
U.S. 800, 818, 102 S. Ct. 2727, 73 L. Ed. 2d 396 (132Ated differently, a “defendant enjoys
qualified immunity on summaryggment unless the facts allegand the evidence produced,
when viewed in the light most favorable to thaintiff, would permit a reasonable juror to find
that: (1) the defendant violated a constitutiangtht; and (2) the right was clearly establish&d.”
Morrison v. Bd. of Trs583 F.3d 394, 400 (6th Cir.2009) (citidgnes v. City of Cincinnath21
F.3d 555, 559 (6th Cir.2008)).

The Sixth Circuit has typically followethe two-step sequential inquiry set forth
in Saucier v. Katz533 U.S. 194, 121 S. Ct. 2151150 L. Ed. 2d 272 (2001). Und8aucier,the
court first asks whether, “[tjJaken the light most favorable tihe party asserting the injury, do
the facts alleged show the officer's conduct violated a constitutional rightat 201. If the
answer to this initial inquiry is “no,” “there is no necessity for further inquiries concerning
gualified immunity.”ld. If, however, a violation could be madet, the “next, sequential step is
to ask whether the right was cleadgtablished. This inquiry [ fhust be taken in light of the
specific context of the case, notaabroad general proposition [I{.

The Court is free to consider thHeaucier “questions in whatever order is
appropriate in light of the issues before™Ntoldowan v. City of Warrer§70 F.3d 698, 720 (6th
Cir. 2009), “such that [it] needot decide whether a constitutidna@olation has occurred if [it]

find[s] that the [official’s] actionsvere nevertheless reasonabléefferson v. Lewis94 F.3d

8 The Sixth Circuit sometimes includes a third inquiry thatsiders “whether the piuiff has alleged sufficient

facts, and supported the allegations by sufficient evidence, to indicate what the official allegedly did was objectively
unreasonable in light of the clearly established righ@utry v. Hensiner513 F.3d 570, 576 (6th Cir. 2008)
(internal citation omitted). “The third inquiry impacts the analysis wdespitethe violation of a clearly established
constitutional right, the official's conduct was objectivedggonable, and so should still enjoy qualified immunity.”

Id. (emphasis in original).
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454, 460 (6th Cir. 2010Rearson v. Callaharb55 U.S. 223, 129 S. Ct. 808, 172 L. Ed. 2d 565
(2009). Consequently, even if thidourt finds the exience of a constitutional violation when
viewing the facts in a light mostyarable to plaintiffs, a state offal is still “entitled qualified
immunity unless a reasonable officer would knowat this conduct violated a clearly established
federal right.”"Crocket v. Cumberland Coll316 F.3d 571, 583 (6th Cir. 2003).

When a defendant raises a qualified imiyudefense, the burden is on plaintiffs
to prove that qualified immunitgoes not shield the officialSilberstein v. City of Daytor40
F.3d 306, 311 (6th Cir. 2006). Defemdis assert they are entitléa qualified immunity from
plaintiffs’ claims because: (1) they did not vi@gplaintiffs’ constitutional rights; (2) even if
plaintiffs have sufficiently alleged a constitinal violation, their mghts were not clearly
established as of March 2002; and (3) defetslaactions and beliefs were objectively
reasonable.

The Court has already held thatfatelants’ actions wiated plaintiffs’
constitutional rights under ¢h Fourth Amendment (unlawfuseizure) and the Fourteenth
Amendment (procedural due process); thereftire,only remaining inquy is whether those
rights were cleayl established.

a. Fourth Amendment Unreasonable Seizure Claim
The second step in tf&aucierqualified immunity inquiryrequires the Court to

determine whether defendants’ “actions may nonetisebe excused because a reasonable social
worker would not know she was violating clearly established Idattian v. Murphy 145 F.
App'x. 513, 517 (6th Cir. 2005) (citingrennan v. Twp. of Northvill&/8 F.3d 1152, 1154 (6th

Cir.1996)). The dispositive inquiry is “whethemibuld be clear to a reasonable officer [or social

worker] that his conduct was unlawiualthe situation he confrontedSaucier 533 U.S. at 202.
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Defendants assert that the contourplamtiffs’ Fourth Amendment rights were
not clearly established at the time of the seizamné, even if they were, defendants are entitled to
immunity because their actions, albeit mistgk&are objectively reasonable. Defendants argue
that the Sixth Circuit’s holding iDoe v. Staples[06 F.2d 985, 986 (6th Cir. 1983) is inapposite
and did not establish the law &particularized manner, andaththe other cases relied on by
plaintiffs were issued aftdvlarch 2002 and are not controllinghus, they contend, it was not
clearly established in March 2002 that their awtiviolated plaintiffs’ constitutional rights.

The Court agrees that tlstaplescase, which addressdde process rights the
child removal context, provides no guidance taswhat constitutes exigent circumstances
necessitating the removal of alldhwithout a court order or weant. The Court finds, however,
that the other decisions relieah by plaintiffs do establish theontours of plaintiffs’ Fourth
Amendment rights as of March 2002. While those casae issued after the events in this case,
they addressed the state of the f@wor to the periodt issue here.

In Walsh the court rejected the defendasdcial workers’ contention that
constitutional rights of paremtand their children to be free from unreasonable searches and
seizures was not clearly estabked by Sixth Circuit case law as of February 2001. The court
held that “[tlhe fact that there is no $ixCircuit precedent on the question of the extent to
which social workers are or are not covet®d the Fourth Amendment is not a basis for
extending immunity to them.Walsh 240 F. Supp. 2d at 759. The court noted that the basic
Fourth Amendment doctrines “are well-fixedanr constitutional jurisprudence,” and that“[t]he

absence of a decision ditlcon point is immaterial®Id. at 759-60 (“A priorcase on all fours is

Basic and applicable Fourkmendment principles were clearly articulated and firmly embedded

in our constitutional jurisprudence well before the events giving rise to this suit: government
officers cannot enter a home without either prior court approval, consent, or exigent
circumstances; the scope of a search is limited by its justification; all persons are entitled to
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not necessary [...]. [...] The Fourth Amendmensedaw has been developed in a myriad of
situations [...]. [...] We find no idication that the principles deloped in emeyency situation
cases...will be ill suited for addressing esdike the one before us.”) (quotitpod v. Dauphin
Cnty. Soc. Servs. For Children & YoutB91 F.2d 1087, 1094 (3d rCi1989)). The court
concluded that social workers, as agentsthaf state, are presumed to know the “bedrock
principles” when they enter a private homehe name of ensuring child welfaid.

In O’'Donnell, the court addressed whether there was a clearly established right as
of February 2000 against removal based on alyaoourt referee’s verbal order where the
caseworkers were following a standard practeedorsed by state laand never previously
criticized by a court. The court held:

While that may be true, Plaintiffsdditionally allege that the removal was
constitutionally flawed because the CPS Defendants failed to adequately
investigate the circumstancésading to the removal, failed to verify critical
information before seizing the children, and recklessly gave the referee false
information. Viewing these alimtions in the light most ¥@rable to Plaintiffs, as
the Court must on summary judgmente ttemoval process may have suffered
constitutional defects based on theskligonal facets of the CPS Defendants'
conduct. Accordingly, the CPS Defendaate not entitled tqualified immunity
from Plaintiffs' claims stemming from the removal.
O'Donnell v. Brown335 F. Supp. 2d at 827-28. Plaintiffs’ngparable allegationsaised in this
case indicate that the remoysbcess here may have alséfered constitutional defects.
The Court presumes that defendants, as state actors, know the bedrock fourth

amendment principles governing searches andissz [l]t is core Burth Amendment doctrine

that a seizure without consentamarrant is a ‘reasonable’ seizufét is justified by ‘exigent

freedom of movement absent reasonable suspicion of criminal or other unlawful activity; no arrest
can be made without probable cause; and no search of an individual for weapons can be
undertaken unless incident to a lawful arrest or on an articulable basis for believingheeisr

armed and dangerous. These are bedrock principles that the law properly presumes are known to
every agent of the state who see& enter a private home-eventle name of ensuring a child's
welfare.

Walsh 240 F. Supp. 2d at 758-59.
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circumstances.”"Tenenbaum v. William4.93 F.3d 581, 604 (2d Cir. 1999). Defendants in this
case did not seek a court order supported by plelzaiuse prior to the seizure of the Kovacic
children, and, as noted earlier, no exigent circumstances warranted the removal of the children.
Further, plaintiffs contend that defendants did not undertake any investigation prior to acting on
the allegations of abuse disséml during the “staffing” meetingdnder these circumstances, no
reasonable social worker could conclutat the removal of a child was lawfWalsh 240 F.
Supp. 2d at 7590’Donnell, 335 F. Supp. 2d at 827-28eealso Wooley 211 F.3d at 925-26
(holding that Supreme Court constitutional jurigfence has long clearly established that the
right to be free from unreasonable seizures regulre presence of either a warrant or probable
cause). Accordingly, defendants are not entitiedqualified immunity on plaintiffs’ Fourth
Amendment unlawful seizure claim and their motioBENIED .
b. Fourteenth Amendment Procedural Due Process Claim

The Court also finds that the contoursptdintiffs’ procedural due process rights
were clearly established law as of March 208@e Staplesr06 F.2d at 986 (holding that, at a
minimum, a parent is entitled to notice and heamprior to the removal of his/her children,
unless exigent circumstances exist). No reasenabtial worker could conclude that the law
permitted her to remove a child without notice or a pre-deprivation hearing where there was no
emergency. Accordingly, defendants’ request daalified immunity on m@intiffs’ Fourteenth
Amendment procedural due process clainBENIED .
4. CompensatoryDamages

Plaintiffs claim damages for the entten-month period that they were separated
from their mother. Defendants argue that amadter of law they can only be held liable for

compensatory damages for the three dayspthsded between the removal (March 26, 2002) and
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the probable cause hearing (Mar29, 2002). Defendants contendattlonce the juvenile court
granted emergency custody te tGounty, any claim that defendsmctions proximately caused
the removal was foreclosetiorn v. Madison Cnty. Fiscal Ct22 F.3d 653, 659 (6th Cir.
Moreover, as of August 2002, defendantd ha responsibility for the matter.

In light of defendants’ argumenand the Court’s ruling that defendants
Ponstingle, Cameron and Csornok are entitleabsolute immunity from suit for the filing of a
complaint in the juvenile court and theistinony during the ensuingroceedings, the Court
finds that defendants are not liable for dansageurred by plaintiffs from March 29, 2002
onward.

Moreover, plaintiffs’ brief in opposition to defendants’ motion cites a litany of
events that occurred in thevenile court after the removalahdefendants did not proximately
casue. (Doc. 129 at 16-18.) For example, it wasubhenile court, not defendants, that allegedly
did not permit Ms. Kovacic to offer testimony or wasses; that failed toite reasonable efforts
at reunification; that made amendments ® @omplaint filed by CCDCFS; that overruled Ms.
Kovacic’s objections; that failed twonduct a timely dispositional hearing; and that failed to take
the necessary steps to finalize the decision of abuse and nelglgcAs(observed iPittman
the juvenile court has the ultimate decismmaking power with respect to placement and
custody, it alone could deprive plaintiffs of theonstitutional rightas of March 29, 2002. The
County was merely a party to the proceedings atpbiat and it is not liable for damages for the
juvenile court’s decision to grant codly of the Kovacic children to the County.

In any event, thdRooker-Feldmandoctrine precludes plaintiffs from seeking
damages for injuries caused by staburt judgments, such astfjuvenile court’s finding that

the Kovacic children were abed or neglected and its awlaof temporarycustody to the
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County. As the Sixth Circuit recently explained,
The Rooker-Feldmandoctrine is based on two United States Supreme Court
decisions interpreting 28 U.S.C. § 1257@ge D.C. Ct. App. v. Feldma#60
U.S. 462, 103 S. Ct. 1303, 75 L. Ed. 2d 206 (19B®pker v. Fidelity Trust Co.,
263 U.S. 413, 44 S. Ct. 149, 68 L. Ed. 388223). The statute is designed to
prohibit end-runs around state court judgitsethat might occur when parties go
into federal court essentially seekirzgreview of a statcourt decision. To
accomplish this, the statute states tHfirfal judgments or decrees rendered by
the highest court of a Staite which a decision could bead, may be reviewed by
the Supreme Court by writ of certiorari.” TR®oker-Feldmamloctrine, as it has
become known, is based on the negativeranfee that, if appellate court review

of such state judgments is vested in $upreme Court, then it follows that such
review may not occur in the lower federal courts.

Kovacic v. Cuyahoga Cnty. Dep't of Children & Family Serg86 F.3d 301, 308-09 (6th Cir.
2010),cert. denied 131 S. Ct. 804, 178 L. Ed. 2d 538 (2Q10he pertinent inquiry under the
Rooker-Feldmardoctrine is whether the source ofuiry is the state court judgmend. The
Sixth Circuit held thathe doctrine does not bar plaffs’ actions arising from theonductof the
County and of the social workers, astlined elsewhere in this Opinipthat led up tothe
juvenile court's decision to @anrd temporary custody to the Coun§ovacic 606 F.3d at 308.
However, to the extent that plaintiffs seek damages for the ten-month period following the
juvenile court’s initial order, they are claiminigat the decision of the state court was incorrect
or that the decision violated their constitutional righthis is precisely the type of claim that the
Rooker-Feldmamloctrine prohibitsld. at 309 (“TheRooker-Feldmamloctrine, we hold today, is
confined to cases of the kind from which thectrine acquired its nameases brought by state-
court losers complaining of injuries caused byestaturt judgments rendered before the district
court proceedings commencecdhda inviting district court redw and rejection of those
judgments.”) (quotingexxon Mobil Corp. v. Saudi Basic Indus. Corp44 U.S. 280, 283-84,

125 S. Ct. 1517, 161 L. Ed. 2d 454 (2005)).
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Accordingly, defendants’ motion for gl summary judgment as to plaintiffs’
claim for damages following the probaltause hearing on March 29, 20065RANTED.
5. Punitive Damages

Defendantgontendthatgovernmentaéntities are not liakel for punitive damages
as a matter of lawCity of Newport v. Fact Concerts, Ind53 U.S. 247 (1981). This argument is
well taken and unopposed by plaintiffs; therefore, the Court will gtefégndants’ motion and
dismiss plaintiffs’ claim for punitive damag@as against defendant Cuyahoga County.

Next, defendants argue that the indually named defendants are not liable for
punitive damages pursuant to 8§ 1983. Punitive d@saaay be assessed in a 8 1983 case when a
“defendant'sconduct is shown to be motivated by ewibtive or intent, or when it involves
reckless or callous indifference to tfezlerally protected rights of othersSmith v. Wade461
U.S. 30, 56, 103 S. Ct. 1625, 75 L. Ed. 2d 632 (1983}hEy the Supremedtirt has noted that
evidence of sufficiently serious misconduct “tieatls for deterrence and punishment [...] above
that provided by compensatory awards” triggdre jury's discretion to consider awarding
punitive damagedd. at 54, 103 S. Ct. at 1639.

Defendants assert that they genuinelydweld that the children were at risk of
harm and thus, as a matter lafv, are not liable for punitivelamages. In support of this
assertion, defendants cite to the unrefutdsbosition testimony of defendants Csornok,
Ponstingle, and Cameron, in which each of the defendants testifiethey believed that the
Kovacic children were at imminent risk of beiphysically harmed if swift action was not taken.

Again, plaintiffs have offered no opptien to defendants’ arguments on punitive
damages liability. Notwithstanding the lackagposition from plaintiffs, defendants’ burden on

summary judgment remains unchang@mss v. Nw. Airlines, Inc998 F. Supp. 803, 805 (N.D.
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Ohio 1998) (“The moving party's burden ig tessened when its mion is unopposed.”).

When, as here, the motion is unopposed, the Court “must review carefully those
portions of the submitted evidence designated by the moving p&arino v. Brookfield Twp.
Trs., 980 F.2d 399, 410 (6th Cir. 1982). The Court will not, howetsra spontecomb the
record” from plaintiffs’ perspectivdd. Instead, the Court may reambly rely on defendants’
“unrebutted recitation of the evidence, or pertin@ortions thereof, in reaching a conclusion that
certain evidence and inferences from evidetemonstrate facts which are ‘uncontroverted.”
Id. If such evidence suppsra conclusion that there is genuine issue of material fact, the
Court should determine that defendants havaezhtheir burden, and “judgment [...] shall be
rendered forthwith [...].1d. (quoting Fed. R. Civ. P. 56(c)).

As stated above, punitive damages are only warranted if defenclamtfact is
shown to be motivated by evil motive or intemr when it involves reckless or callous
indifference to the federallgrotected rights of othersWade,461 U.S. at 56, 103 S. Ct. 1625.
Here, the unrefuted testimony establishes that defendants acted upon their belief that there was
an immediate threat to the physical safety ofikbeacic children. There is no basis in the record
to doubt defendants’ stated motives. Moreover, pfésrhave not offered any evidence to refute
defendants’ testimony as to themotives and have not demonsg@that defendants acted with
evil intent, ill will or in bad faith. Thus, the gnfemaining issue is whether defendants’ conduct
demonstrates a reckless or callowdiffierence to plaintiffs’ rights.

In Kolstad v. Am. Dental Ass'627 U.S. 526, 534-539, 119 S. Ct. 2118, 144 L.
Ed. 2d 494 (1999), the Court ofé&l guidance on the meaning tife reckless or callous

indifference standartf. The Court pointed out that the standardsigjectiveand, to prove

9 ThoughKolstad discusses the punitive damages provision for Title VII claims, 42 U.S.C. § 1981a(b)(1), it has
been observed that the discussion applies to § 1983 because Congress modeled § 1981%ffi)(il3 discussion
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reckless indifference, requires evidence that tHendiant acted “in the facef a perceived risk
that [his or her] actionfvould] violate federal law.’Kolstad,527 U.S. at 536, 119 S. Ct. 2118;
see also, Williams v. Kaufman Cnt§52 F.3d 994, 1015 (5th Cir. 2008plding that standard is
subjective and requires plaifitito show a subjective conscimess of a risk of injury or
illegality and a criminal indiffeznce to civil obligations).

Here, plaintiffs have wholly failed tpoint to any evidence in the record that
demonstrates that defendants krtbat they were violating platiffs’ federal rights when they
removed them from their home or that defengaetognized that theyight be violating the
children’s rights:* SeeSwipies v. Kofka419 F.3d 709, 718 (8th Cir. 2B0(holding that father
was not entitled to punitive damages award thagson sheriff's deprivatn of his procedural
due process rights arising frammoval of child from father’'s home where there was no showing
that the deputy knew he was violating the fathaghts or was aware thae might be violating
his rights). In fact, it is undispedl that defendants’ held thabgective belief that their actions
were authorized by theyenile court’s standing der and the circumstanc&8hile defendants’
conduct might be considered objectively unreaskendlbere is no basis in the record upon which
a reasonable jury could conclude that defetglavere subjectively aave that their conduct
violated plaintiffs’ faderal civil rights.

In light of the foregoing, the Court findsathplaintiffs have flded to make a showing

sufficient to establish that defendants were maodideby evil motive or intent, or acted with a

of punitive damages under § 19&3lstad,527 U.S. at 535-36, 119 S. Ct. 21Ryipies v. Kofka419 F.3d 709,
718 (8th Cir. 2005) (applyingolstad standard in Section 1983 cas®jilliams v. Kaufman Cnty352 F.3d 994,
1015 (5th Cir. 2003) (same).

M Note this is a distinctly different standard than thdifie@d immunity test, which is an objective standard and asks
whether a reasonable social worker should have known that his or her actions would violate clearly established
constitutional rightsSaucier 533 U.S. at 202. Thus, although the Court finds that defendants’ actions were not
objectively reasonable, this does not automatically lead to the conclusion that punitive damages are available.
Plaintiff must also demonstrate that defendants knew that they were violating plaintiffs’ federal rights mizeeicog

that they might beKofka, 419 F. 3d at 718.
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reckless or callous indifference to plaintiffderally protected rights; therefore, summary
judgment is appropriate for the defendants on this isSeletex,477 U.S. at 322. Accordingly,
defendants’ motion for sunmamy judgment on the issue of punitive damag&3RANTED.
IV.  CONCLUSION
For all of the foregoing reasons, the pa'tiross motions for summary judgment
(Docs. 120, 121) ar€ RANTED in part, andDENIED in part. To summarize, the rulings of the

Court are as follows:

e Defendants’ motion for summary judgmeat to all claimdrought by plaintiffs
against defendant Pamela Gaylord in any capaciBRANTED, and defendant
Gaylord is hereby dismissed as a party;

e Defendants’ motion for summary judgmezt to all claimsrought by plaintiffs
against defendant Cuyahoga CountyGRANTED, and defendant Cuyahoga
County is hereby dismissed as a party;

e Defendants Patricia Campbell PonstsygPam Cameron, and Vikki Csornok’s
motion for summary judgment on thasis of absolute immunity SRANTED
in part andDENIED in part. Defendants are entdléo absolute immunity with
respect to the initiation of proceedingsthe juvenile court, including filing a
complaint with the court and seeking a TEC order. As well, defendants are
entitled to absolute immunity with respécttheir testimony in the juvenile court.
Defendants, however, are not entitledatisolute immunity for their seizure and
removal of the Kvacic children;

e Defendants Ponstingle, Cameron andr@ek’s motion for smmary judgment on

the basis of qualified immunity for their seizure and removal of the children is

55



DENIED;

e Summary judgment iI$SRANTED in favor of plaintiffs andDENIED as to
defendants on plaintiffs’ aims for unlawful seizure (portion of Count IlI) and
deprivation of their procedural due prosegghts to a noticand hearing (portion
of Count V) as against defendarRonstingle, Cameron, and Csornok;

e Defendants’ motion for partial summajydgment on compensatory damages is
GRANTED: specifically, plaintiffs’ claim for compensatory damages is limited
to the three-day period between thenowal (March 26, 2002) and the probable
cause hearing (March 29, 2002);

e Defendants’ motion for summary judgmensith respect to punitive damages is
GRANTED;

e Summary judgment iISRANTED in favor of defendants anDENIED as to
plaintiffs as to the following claims: (1) ahtiffs’ claim that the standing order is
facially unconstitutional (portion of Count); (2) plaintiffs’ substantive due
process claim (Count I11); (3) plaintiffs’ pcedural due process claim insofar as it
alleges that defendant Ponstingle made false statements to the juvenile court

(portion of Count 1V); and (4) platiffs’ claim for punitive damages.

IT IS SO ORDERED.

Dated: August 25, 2011 S o
HONORABIE SARA LIOI

UNITED STATES DISTRICT JUDGE
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