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LEXSEE 1938 OHIO MISC LEXIS 979

HUB BUILDING & LOAN CO V STONE ET. ON APPLICATION FOR
REHEARING.

2884

OHIO APPEALS, 2ND DIST, FRANKLIN CO.

1938 Ohio Misc. LEXIS 979; 28 Ohio L. Abs. 82

October 4, 1938; October 28, 1938

PRIOR HISTORY: [*1]

ACTION IN COMMON PLEAS COURT ON PAST
DUE COGNOVIT NOTE AND TO FORECLOSE A
MORTGAGE ON A 99 YEAR LEASEHOLD
AGAINST ASSIGNEE OF ORIGINAL LESSEES.
CROSS PETITION BY OWNER OF REVERSIONARY
FEE SIMPLE TITLE. JUDGMENT FOR OWNER.
FROM THIS JUDGMENT AN APPEAL ON
QUESTIONS OF LAW IS PROSECUTED TO THE
COURT OF APPEALS. AFFIRMED. APPLICATION
FOR REHEARING DENIED OCT. 28, 1938. MOTION
TO CERTIFY OVERRULED 1-1-39. FOR FURTHER
HISTORY WATCH OMNIBUS INDEX.

DISPOSITION: WE HAVE CAREFULLY
CONSIDERED ALL OF THE ERRORS ASSIGNED
AND FINDING NONE OF THEM SUSTAINED, THE
JUDGMENT WILL BE  AFFIRMED. THE
APPLICATION FOR REHEARING WILL BE
DENIED.

CASE SUMMARY:

PROCEDURAL POSTURE: Plaintiff creditor appealed
from the judgment of the court of common pleas (Ohio),
which entered judgment in favor of defendant owners of
reversionary fee simple title (owners) in their
cross-petition against defendant lessees for breach of
lease covenants. The trial court ordered the forfeiture of
the lease. The creditor sought to recover money owed on
a past due note and to foreclose on a mortgage on the
99-year leasehold.

OVERVIEW: The owners alleged that the lessees, who

were the assignees of the original lessees, breached
certain covenants in the lease and sought to have the lease
forfeited. The creditor argued that the owners waived
their right of forfeiture by accepting the payment for rent,
but the trial court found for the owners. On appeal, the
court affirmed the judgment. When the owners served
their notice of election to forfeit the lease, the lessees
were in arrears for rent and had breached three other
covenants of the lease. The lease provided that payment
of rent did not waive breaches of the other covenants.
Thus, the owners could chose to forfeit the lease because
of the other breaches. The court found that the judgment
was equitable when it considered the lost profits and
costs of repairs.

OUTCOME: The court affirmed the judgment that
ordered the owner's election to forfeit the lease as a result
of the lessees' breach of several lease covenants.

LexisNexis(R) Headnotes

Contracts Law > Breach > General Overview

Contracts Law > Types of Contracts > Covenants

Real Property Law > Landlord & Tenant > Lease
Agreements > Commercial Leases > General Overview
[HN1] Where a party is entitled to a forfeiture because of
failure to pay rent and for breaches of other covenants an
acceptance of rent after notice of election to forfeit
waives not only the right to forfeit such breach, but for
known breaches of other covenants. If there be a waiver
of all known breached covenants by the acceptance of
rent and if the covenants be continuing in nature, it will
be necessary if the lessor elects to forfeit that a new
notice be given subsequent to the date of the acceptance
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of the rent.

Contracts Law > Breach > Partial Breach

Contracts Law > Types of Contracts > Covenants
Insurance Law > Claims & Contracts > Estoppel &
Waiver > General Overview

[HN2] Some covenants and conditions are susceptible of
a continuing breach. In such a case a waiver of a breach
extends only to past breaches and will not preclude the
lessor from taking advantage of a forfeiture incurred
subsequent to such waiver. The covenant to keep in
repair, to keep premises insured, and to pay taxes have
been held to be continuing so that a waiver of one breach
would not preclude a forfeiture for a subsequent breach.
Where a condition in the lease is single, it is wholly
discharged by one waiver, but if it be continuous, the
waiver only discharges the partial breach.

Real Property Law > Homestead Exemptions

Real Property Law > Landlord & Tenant > Landlord's
Remedies & Rights > Eviction Actions > General
Overview

Real Property Law > Landlord & Tenant > Lease
Agreements > Lease Provisions

[HN3] A statute taking away the right of a lessor to use
force in regaining possession for breach of condition does
not invalidate a clause in a lease providing that on breach
of condition the lessor may enter and use such force as is
necessary to remove the lessee.

SYLLABUS: 1. THE RULES RELATIVE TO THE
CONSTRUCTIONS OF PROVISIONS IN LEASES
REGARDING WAIVER OF FORFEITURE FOR
BREACH OF COVENANTS TO PAY RENT AND
OTHER COVENANTS BY ACCEPTANCE OF RENT
DO NOT CONTROL AS AGAINST SPECIFIC
PROVISIONS IN A WRITTEN LEASE AGREED TO
BETWEEN THE PARTIES THAT THE ACT OF
CURING THE BREACH OF A COVENANT TO PAY
RENT DOES NOT WAIVE BREACHES OF OTHER
COVENANTS. 2. A FORFEITURE OF A LEASE BY
ORDER OF COURT IS NEITHER UNWISE OR
INEQUITABLE WHERE THERE IS A LARGE
ARREARAGE OF RENT, COSTLY REPAIRS
CONTEMPLATED BY THE LEASE ARE AND FOR A
LONG TIME HAVE BEEN [*2] NEEDED, GROSS
RECEIPTS ARE INSUFFICIENT TO MEET THE
MONTHLY RENTALS AND THE COST OF A
RECEIVERSHIP IN EFFECT FOR MANY MONTHS

HAS BEEN MET FROM FUNDS WHICH BUT FOR IT
WOULD HAVE BEEN PAID TO THE OWNER OF
THE REVERSIONARY FEE SIMPLE TITLE.

JUDGES: BARNES, PJ, AND GEIGER, J, CONCUR.
BARNES, PJ, HORNBECK AND GEIGER, IJ,
CONCUR.

OPINION BY: BY HORNBECK, J. PER CURIAM.

OPINION: IN DECEMBER, 1933, PLAINTIFF SUED
ON A PAST DUE COGNOVIT NOTE WHICH IT
HELD AGAINST DEFENDANT, STONES, AND TO
FORECLOSE A MORTGAGE ON A 99-YEAR
LEASEHOLD RENEWABLE FOREVER ON
CERTAIN REAL ESTATE IN THE CITY OF
COLUMBUS WHICH THE STONES HELD AS
ASSIGNEES FROM ZANES & TROKAS, ORIGINAL
LESSEES, FROM DEFENDANTS THE PLETSCHES,
OWNERS OF THE REVERSIONARY FEE SIMPLE
TITLE IN THE REAL ESTATE. IN FEBRUARY,
1934, THE PLETSCHES FILED THEIR ANSWER
AND CROSS PETITION WITH AVERMENTS OF
THEIR TITLE TO THE REAL ESTATE, BREACHES
BY LESSEES OF CERTAIN COVENANTS IN THE
LEASE IN FOUR PARTICULARS, ELECTION TO
FORFEIT THE LEASE AND NOTICE THEREOF IN
DECEMBER, 1933, THE LESSEES AND PLAINTIFF.
TO THIS ANSWER AND CROSS PETITION
PLAINTIFF INTERPOSED A GENERAL DEMURRER
WHICH WAS OVERRULED. THEREAFTER
PLAINTIFFS REPLIED, MADE AN ISSUE OF THE
PLETSCHES' [*3] RIGHT OF FORFEITURE OF THE
LEASE AND PRAYED THAT THEIR ANSWER AND
CROSS PETITION BE DISMISSED. THE COURT
FOUND FOR THE PLETSCHES AND ORDERED
THAT THE LEASEHOLD BE FORFEITED. THE
APPEAL ON QUESTIONS OF LAW IS GROUNDED
UPON THREE CLAIMS: (1) THE DEMURRER TO
PLETSCHES' ANSWER AND CROSS PETITION
SHOULD HAVE BEEN SUSTAINED BECAUSE IT
APPEARS THAT AS A MATTER OF LAW THEY
HAD WAIVED THEIR RIGHT OF FORFEITURE FOR
ALL COVENANTS BREACHED BY ACCEPTING
RENTAL DUE AFTER NOTICE OF AN ELECTION
TO FORFEIT. (2) UPON THE ISSUES OF FACT
FORFEITURE SHOULD NOT HAVE BEEN
DECREED BECAUSE NO NOTICE WAS GIVEN OF
ELECTION THEREOF AFTER ACCEPTANCE OF
RENT. (3) UPON PRINCIPLES OF EQUITY THE
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DECREE WAS HARSH AND UNFAIR TO
PLAINTIFF IN THAT IT FAILED TO ORDER A SALE
OF THE LEASEHOLD ESTATE UPON CERTAIN
CONDITIONS AS TO THE PAYMENT OF SUM
REQUIRED TO MAKE NECESSARY REPAIRS ON
THE BUILDINGS ON THE PREMISES LEASED,
ETC. SOME FURTHER PERTINENT FACTS ARE
THAT THE PROPERTY, THE SUBJECT OF THE
LEASE, CONSISTED OF A TRACT OF LAND UPON
WHICH THERE WERE FOUR BUILDINGS, ONE ON
LIVINGSTON AVENUE, A TWO-STORY BRICK
WITH TWO STORE ROOMS ON GROUND FLOOR
AND LIVING APARTMENTS ABOVE, A
THREE-STORY BRICK, CORNER LIVINGSTON [*4]
AND PARSONS AVENUE, STOREROOM ON FIRST
FLOOR, APARTMENTS ON SECOND, AND A HALL
ON THE THIRD, AND TWO TWO-STORY BRICK
DOUBLE DWELLING HOUSES ON PARSONS
AVENUE. THE NET ANNUAL RENTALS PAYABLE
MONTHLY WERE TO BE $2700.00, FIRST TEN
YEARS; $3000.00 SECOND TEN YEARS; AND
$3500.00 THEREAFTER. $2700.00 WAS DEPOSITED
TO ASSURE PERFORMANCE OF THE LEASE UPON
WHICH 6% INTEREST WAS ALLOWED THE
LESSEES. THE LEASE WAS IN THE SECOND TEN
YEARS OF ITS TERM AND THE MONTHLY
RENTAL WAS THEN $236.50. WHILE THE
PROCEEDINGS WERE PENDING IN JANUARY,
1934, ON MOTION OF A TENANT OF LESSEES THE
COURT APPOINTED A RECEIVER TO MANAGE
THE PROPERTIES, COLLECT AND ACCOUNT FOR
RENTS. AT THE TIME OF THE SERVICE OF
NOTICE OF ELECTION TO FORFEIT THE LEASE
THE STONES WERE IN ARREARS FOR RENT AND
HAD BREACHED THREE OTHER COVENANTS OF
THE LEASE, ALL OF WHICH DEFAULTS WERE
INCLUDED IN THE NOTICES, BUT THEREAFTER
THE RENT DUE WAS TENDERED AND ACCEPTED
FOR THE MONTH OF JANUARY, 1934,
THEREAFTER THE COVENANTS AS TO TAXES
AND INSURANCE WERE OBSERVED BUT AT NO
TIME WERE THE PROVISIONS OF THE
COVENANT TO REPAIR MET. AT THE TIME OF
HEARING THE RENTALS DUE HAD NOT BEEN
PAID BY $1067.00 COVERING A PERIOD OF
ABOUT FIVE MONTHS [*5] AND THE TOTAL
MONTHLY RECEIPTS WERE INSUFFICIENT TO
PAY THE MONTHLY RENTALS. THE COST OF
NEEDED REPAIRS TO THE BUILDINGS AS
ESTIMATED BY WITNESSES FOR THE PLETSCHES

WAS $2000.00, WHICH AMOUNT IT IS CLAIMED
BY PLAINTIFF, BECAUSE OF THE NATURE OF
SOME OF THE ITEMS INCLUDED IN THE
ESTIMATE OF THE PLETSCHES' WITNESSES,
SHOULD NOT COME UNDER THE
CLASSIFICATION OF REPAIRS AS
CONTEMPLATED BY THE TERMS OF THE LEASE
AND SHOULD BE REDUCED TO THE SUM OF
$800.00. IN ADDITION TO THE MORTGAGE UPON
THE LEASEHOLD THE PLAINTIFF ALSO HAD AN
ASSIGNMENT FROM THE STONES OF ALL THEIR
RIGHT, TITLE AND INTEREST IN THE LEASE.
THE COVENANTS, CONDITIONS AND
PROVISIONS OF THE LEASE WHICH IT IS
NECESSARY TO CONSIDER ARE AS FOLLOWS:
ARTICLE 1I, A COVENANT WHEREBY LESSEE
AGREES TO PAY AND DISCHARGE ALL LEGAL
TAXES, ASSESSMENTS, *** AND ALL OTHER
CHARGES OF EVERY KIND, NATURE AND
DESCRIPTION DUE OR TO BECOME DUE ON THE
PREMISES LEASED. ARTICLE III, A COVENANT
OF THE LESSEES AT THEIR OWN COST TO
INSURE AND KEEP INSURED AGAINST LOSS BY
FIRE IN THE SUM OF $15,000.00 ALL BUILDINGS
ON THE PREMISES LEASED. ARTICLE IV, A
COVENANT THAT LESSEE WILL "AT HIS OWN
COST AND EXPENSE KEEP ALL BUILDINGS OR
IMPROVEMENTS NOW ON [*6] OR HEREAFTER
CONSTRUCTED ON SAID PREMISES, IN GOOD
CONDITION AND REPAIR", *** "AND SURRENDER
SAID PREMISES IN GOOD CONDITION AND
REPAIR AS AFORESAID, ***. " ARTICLE IX, THAT
¥k "NO WAIVER OF ANY BREACH OF ANY
COVENANT, CONDITION OR STIPULATION
HEREIN CONTAINED SHALL BE TAKEN OR
CONSTRUED TO BE A WAIVER OF ANY
SUCCEEDING OR FUTURE BREACH OF THE SAME
COVENANT, CONDITION OR STIPULATION OR OF
ANY OTHER COVENANT, CONDITION OR
STIPULATION HEREIN; PROVIDED, HOWEVER,
THAT THE LESSEE SHALL HAVE REASONABLE
TIME AND OPPORTUNITY AFTER NOTICE OF
DEFAULT OR BREACH IN THE PERFORMANCE
OR OBSERVANCE OF ANY COVENANT,
AGREEMENT OR STIPULATION HEREIN, TO
REMOVE OR CORRECT SUCH DEFAULT OR
BREACH TO SAVE THE LESSOR HARMLESS
THEREFROM. " WE CONSIDER TOGETHER THE
FIRST TWO CLAIMS OF ERROR. IN SUPPORT OF
THE FIRST PLAINTIFF CITES MANY CASES
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WHICH GO TO THE GENERAL PROPOSITION
THAT [HN1] WHERE A PARTY IS ENTITLED TO A
FORFEITURE, BECAUSE OF FAILURE TO PAY
RENT AND FOR BREACHES OF OTHER
COVENANTS AN ACCEPTANCE OF RENT AFTER
NOTICE OF ELECTION TO FORFEIT WAIVES NOT
ONLY THE RIGHT TO FORFEIT FOR SUCH
BREACH, BUT FOR KNOWN BREACHES OF
OTHER COVENANTS. IT FOLLOWS THAT IF
THERE BE A WAIVER OF ALL KNOWN BREACHED
COVENANTS [*71 BY THE ACCEPTANCE OF RENT
IF THE COVENANTS BE CONTINUING IN NATURE IT
WILL BE NECESSARY IF LESSOR ELECTS TO
FORFEIT THAT A NEW NOTICE BE GIVEN
SUBSEQUENT TO THE DATE OF THE ACCEPTANCE
OF THE RENT. THE RULE IS SO WELL STATED IN
GRANITE BUILDING ASSN. V GREEN (R. 1), 54 ATL.
792, IN THE OPINION AT P. 794, THAT WE QUOTE
IT: "AM. AND ENG. ENCY. OF L. (2D ED.) VOL. 18,
P. 383. [HN2] " 'SOME COVENANTS AND
CONDITIONS ARE SUSCEPTIBLE OF A
CONTINUING BREACH. IN SUCH A CASE A
WAIVER OF A BREACH EXTENDS ONLY TO PAST
BREACHES, AND WILL NOT PRECLUDE THE
LESSOR FROM TAKING ADVANTAGE OF A
FORFEITURE INCURRED SUBSEQUENT TO SUCH
WAIVER. THE COVENANT TO KEEP IN REPAIR,
TO KEEP PREMISES INSURED, TO PAY TAXES,
**#* HAVE BEEN HELD TO BE CONTINUING, SO
THAT A WAIVER OF ONE BREACH WOULD NOT
PRECLUDE A FORFEITURE FOR A SUBSEQUENT
BREACH'. IN SHORT, THE RULE SEEMS TO BE
WELL SETTLED THAT WHERE A CONDITION IN
THE LEASE IS SINGLE, IT IS WHOLLY
DISCHARGED BY ONE WAIVER. BUT IF IT BE
CONTINUOUS, THE WAIVER ONLY DISCHARGES
THE PARTIAL BREACH. " THESE STATEMENTS
OF PRINCIPLE CAN NOT CONTROL AS AGAINST
SPECIFIC PROVISIONS IN THE WRITTEN LEASE
BETWEEN THE PARTIES IF SUCH PROVISIONS
ARE ENFORCEABLE.THE RIGHT OF THE [*8]
PLAINTIFF HEREIN MUST BE MEASURED BY
AND CAN RISE NO HIGHER THAN THAT OF THE
ORIGINAL LESSEES IN RESPECT OF THE CLAIM
OF WAIVER. BY THE QUOTED PORTIONS OF
ARTICLE IX OF THE LEASE THE PARTIES
AGREED THAT THE ACT OF CURING THE
BREACH OF THE COVENANT TO PAY RENT DOES
NOT WAIVE BREACHES OF OTHER COVENANTS.
IT FOLLOWS THAT IF A NOTICE HAS BEEN

GIVEN OF AN ELECTION TO FORFEIT BECAUSE
OF VIOLATION OF SEVERAL COVENANTS THE
REMOVAL OF THE BREACH AS TO ONE OF THEM
WILL NOT INVALIDATE THE NOTICE AS TO THE
OTHER BREACHES. THE ULTIMATE QUESTION
THEN UPON THESE TWO ASSIGNMENTS OF
ERROR IS WHETHER OR NOT THERE IS
ANYTHING IN THE TERMS OF ARTICLE IX OF
THE LEASE WHICH PREVENTS THE LESSOR
INSISTING UPON A STRICT COMPLIANCE
THEREWITH UPON THE SIMPLE APPLICATION OF
THE MEANING OF THE LANGUAGE EMPLOYED.
THIS QUESTION WAS NOT CONSIDERED NOR
BRIEFED BY EITHER PARTY. THUS THERE IS
NOTHING SET FORTH WHICH WOULD MOVE
THIS COURT TO SAY THAT THE LEASE SHOULD
NOT BE ENFORCED IN TERMS. IN 13 C. J, 423, IT
IS SAID THAT A PERSON MAY LAWFULLY
WAIVE BY AGREEMENT THE BENEFIT OF
STATUTORY PROVISIONS NOT INVOKING A
PENALTY NOR AGAINST PUBLIC POLICY. SUCH
RIGHTS AS  EXEMPTIONS, HOMESTEAD,
STATUTES OF LIMITATION [*9] AND USURY
MAY BE WAIVED. MANY CASES CITED SUPPORT
THE TEXT. IN GOSHEN V PEOPLE, (COLO.) 44
PAC. 503, IT WAS HELD THAT, [HN3] "A STATUTE
TAKING AWAY THE RIGHT OF A LESSOR TO USE
FORCE IN REGAINING POSSESSION FOR BREACH
OF CONDITION DOES NOT INVALIDATE A
CLAUSE IN A LEASE PROVIDING THAT ON
BREACH OF CONDITION THE LESSOR MAY
ENTER AND USE SUCH FORCE AS IS NECESSARY
TO REMOVE THE LESSEE. " WE PERCEIVE NO
LAWFUL REASON WHY ARTICLE IX OF THE
LEASE SHOULD NOT BE GIVEN FULL FORCE
AND EFFECT. WHEN THIS IS DONE THE
GENERAL OBJECTIONS WHICH ARE URGED
LOSE THEIR EFFECT IN THE SPECIFIC SITUATION
PRESENTED BETWEEN THE PARTIES BECAUSE
THEIR RIGHTS ARE CONTROLLED BY THEIR
OWN WRITTEN CONTRACT. THE THIRD CLAIM
OF ERROR IS THAT THE DECREE OF FORFEITURE
OF THE COURT UNDER ALL THE FACTS IS
INEQUITABLE. THIS APPEAL IS ON LAW AND BY
VIRTUE THEREOF, UNLESS THE TRIAL JUDGE
WAS MANIFESTLY UNFAIR, ABUSED HIS
DISCRETION OR CLEARLY DENIED PLAINTIFF
THE BENEFIT OF EQUITABLE CONSIDERATION,
THE DECREE MUST BE SUPPORTED. IT IS OUR
JUDGMENT THAT THE ACTION OF THE TRIAL
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COURT WAS NEITHER UNWISE NOR
INEQUITABLE. AT THE TIME OF THE HEARING
THERE WAS AN ARREARAGE IN RENT DUE THE
PLETSCHES IN THE SUM OF MORE THAN A
THOUSAND [*10] DOLLARS. REPAIRS,
CONTEMPLATED BY THE LEASE WERE AND FOR
A LONG TIME HAD BEEN NEEDED IN A
MINIMUM AMOUNT OF $800.00. THE GROSS
RECEIPTS FROM THE BUILDINGS UPON THE
LEASED PREMISES WERE INSUFFICIENT TO
MEET THE MONTHLY RENTALS. THE COST OF
THE RECEIVERSHIP WHICH HAD BEEN
EFFECTIVE FOR MANY MONTHS HAD BEEN MET
FROM FUNDS WHICH BUT FOR IT WOULD HAVE
BEEN PAID TO THE PLETSCHES. PLAINTIFF
URGES THAT IT WAS BUT IN THE STATUS OF A
MORTGAGEE OUT OF POSSESSION. IT HAD,
HOWEVER, TO INCREASE ITS SECURITY
ACCEPTED AN ASSIGNMENT OF THE STONES'
INTEREST IN THE LEASE AND HAD FULL RIGHT
AND AUTHORITY TO ACT FOR AND ON THEIR
BEHALF. THE PLAINTIFF DID NOT OFFER TO
SECURE THE COSTS, THE MONEY WHICH WAS
REQUIRED OF LESSEES TO MAKE ESSENTIAL
REPAIRS NOR ANY ARREARAGE IN RENT.
WITHOUT SOME SUCH ASSURANCE THE TRIAL
JUDGE WAS WELL WITHIN HIS RIGHTS IN
REFUSING TO ORDER A SALE UNDER
CONDITIONS WHEN EVERY INDICATION WAS
THAT THE VALUE OF THE LEASEHOLD WOULD
NOT YIELD ANYTHING TO THE MORTGAGEE,
THE PLAINTIFF OVER AND ABOVE SUMS THEN
DUE AND TO THE LESSORS, THE PLETSCHES.
SUBMITTED ON APPLICATION FOR REHEARING.
THE GIST OF THE ARGUMENT ON THE
APPLICATION IS THAT NOTWITHSTANDING THE
EXPRESS LANGUAGE OF [*11] ARTICLE IX, TO
EFFECT THAT "NO WAIVER OF ANY BREACH OF
ANY COVENANT, CONDITION OR STIPULATION
HEREIN CONTAINED SHALL BE TAKEN OR
CONSTRUED TO BE A WAIVER *** QR ANY
OTHER COVENANT, CONDITION OR
STIPULATION HEREIN", IT IS NOT ENFORCEABLE
BECAUSE THE ACCEPTANCE OF RENT DUE FOR
A PERIOD SUBSEQUENT TO THE BREACH OF THE
COVENANT FOR RENT AND OTHER COVENANTS
WAS A WAIVER OF ALL COVENANTS AND
CONDITIONS OF THE LEASE RESPECTING
FORFEITURE. WE ARE CITED TO THE OHIO
FARMERS' INSURANCE COMPANY V COCHRAN, 104

OH ST 427; SHIELDS, ET V SUPREME COUNCIL OF
ROYAL ARCANUM, 123 OH ST 31; LIND V THE
STATE AUTOMOBILE  MUTUAL  INSURANCE
ASSOCIATION, 128 OH ST 1; REX V PAULSON,
(1921) A. C. 271. THE INSURANCE CASES HOLD
THAT THERE MAY BE A WAIVER OF THE TERMS
OF A POLICY AS TO FORMAL PROOFS OF LOSS
NOTWITHSTANDING A PROVISION IN THE
POLICY OR BY-LAWS THAT A WAIVER WILL BE
EFFECTIVE ONLY WHEN MADE IN A CERTAIN
MANNER THEREIN SET FORTH. IN INSURANCE
CO. V COCHRAN, SUPRA, UPON THE FACTS SET
OUT BY THE INSURED, COCHRAN, THERE HAD
BEEN A CLEAR WAIVER OF THE PROVISIONS OF
THE INSURANCE CONTRACT RESPECTING
FORMAL PROOF OF LOSS WITHIN SIXTY DAYS
FROM THE DATE OF THE FIRE. THE OPINION BY
JUDGE WANAMAKER IS GROUNDED [*12] UPON
THE PROPOSITIONS THAT THERE HAD BEEN A
SUBSTANTIAL COMPLIANCE WITH THE
CONTRACT BY THE INSURED AND THAT THEY
HAD THE RIGHT TO COMPEL SUBSTANTIAL
COMPLIANCE BY THE COMPANY; THAT UNDER
THE CIRCUMSTANCES OF THE CASE UNDER
CONSIDERATION THE COMPANY COULD NOT BE
SAID IN ANY WAYS TO HAVE BEEN
SUBSTANTIALLY WRONGED; THAT THE
INSURANCE COMPANY BY ITS OWN
ACCEPTANCE AND CONDUCT HAD WAIVED THE
OBLIGATION OF FILING WRITTEN PROOFS OF
LOSS AND THAT IT COULD NOT BE HEARD TO
SAY THAT IT HAD NOT IN FACT WAIVED,
THOUGH ITS CONTRACT PROVIDED THAT SUCH
ACTION MUST BE NOTED UPON THE POLICY IN
WRITING. THE CANADIAN CASE CITED, REX V
PAULSON, SUPRA, IS BASED UPON THE
FUNDAMENTAL INJUSTICE OF PERMITTING A
LANDLORD TO EJECT A TENANT AFTER
ACCEPTANCE OF RENTS SUBSEQUENT TO A
BREACH OR COVENANT BECAUSE THE WAIVER
WAS REQUIRED BY THEIR LEASE TO BE
EXPRESSED IN WRITING. THIS ADJUDICATION
IS NO MORE THAN A HOLDING THAT ACTIONS
WHICH IN FACT AMOUNT TO AND ACCOMPANY
A WAIVER IN LAW CAN NOT BE AVOIDED BY
PROVISION IN A LEASE THAT THEY ARE NOT
EFFECTIVE BECAUSE NOT NOTED THEREON IN
WRITING. THE LEASE UNDER WHICH PAULSON
HELD THE PROPERTY LEASED, NAMELY, A
MINE, CONTAINED MANY CONDITIONS, ONE OF
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WHICH, NO. [*13] 12, WAS: "THE LESSEE SHALL
COMMENCE ACTIVE OPERATIONS UPON THE
SAID LANDS WITHIN ONE YEAR FROM THE
DATE OF COMMENCEMENT OF SAID TERM AND
SHALL WORK A MINE OR MINES THEREON
WITHIN TWO YEARS FROM THAT DATE, ETC,
UNLESS PREVENTED FROM DOING SO BY
CIRCUMSTANCES BEYOND HIS CONTROL OR
EXCUSED FROM DOING SO BY THE MINISTER. *
IT IS FURTHER PROVIDED, CONDITION NO. 14,
THAT: "WAIVER ON BEHALF OF HIS MAJESTY,
HIS SUCCESSORS OR ASSIGNS OF ANY SUCH
BREACH SHALL NOT TAKE EFFECT OR BE
BINDING UPON HIM OR THEM UNLESS THE
SAME BE EXPRESSED IN WRITING UNDER THE
AUTHORITY OF THE MINISTER AND ANY
WAIVER SO EXPRESSED SHALL EXTEND ONLY
TO THE PARTICULAR BREACH SO WAIVED AND
SHALL NOT LIMIT OR AFFECT HIS OR THEIR
RIGHTS WITH RESPECT TO ANY OTHER OR
FUTURE BREACH. " THE COURT FOUND THAT
THE CONDITIONS AS TO THE BEGINNING OF
OPERATIONS OF THE LEASED MINE WITHIN ONE
YEAR, AND THEREFORE THE OTHER
PROVISIONS OF CONDITION NO. 12, HAD BEEN
WAIVED UP TO FEBRUARY 1, 1909. RENTAL FOR
THE PROPERTY FOR THE YEAR ENDING JULY 35,
1909 WAS SENT JUNE 24, 1908. THE ELECTION TO
FORFEIT WAS MADE A FEW MONTHS AFTER
THIS LAST DATE, SO THAT UNDER THE FACTS
PRESENTED TO THE COURT THERE WAS NO
DEFAULT BY LESSEE OF ANY CONDITION [*14]
OF THE LEASE AT THE TIME THAT LESSOR
ELECTED TO FORFEIT. THUS ANY DISCUSSION
IN WHICH THE WRITER OF THE OPINION
ENGAGED RESPECTING THE EFFECT OF
ACCEPTING RENTAL AS A WAIVER OF OTHER
KNOWN BREACHES OF THE LEASE WAS
NOTHING MORE THAN OBITER. THE OPINION

DWELLS UPON THE INJUSTICE WHICH WOULD
RESULT TO THE LESSEE BY REASON OF
SUSTAINING THE FORFEITURE AND SAYS THAT
THE LESSEE HAD PAID RENT AND RECEIVED NO
BENEFITS FOR SIX YEARS. IT SHOULD FURTHER
BE NOTED THAT THERE WERE NO PROVISIONS
IN THE LEASE UNDER CONSIDERATION IN THE
CITED CASE LIKE THOSE FOUND IN THE LEASE
IN THE INSTANT CASE AS IN ARTICLE IX
THEREOF: "NO WAIVER OF ANY BREACH OF
ANY COVENANT, CONDITION OR STIPULATION
OR OF ANY OTHER COVENANT, CONDITION OR
STIPULATION HEREIN CONTAINED SHALL BE
TAKEN OR CONSTRUED TO BE A WAIVER OF
ANY SUCCEEDING OR FUTURE BREACH OF THE
SAME COVENANT, CONDITION OR STIPULATION
OR OF ANY OTHER COVENANT, CONDITION OR
STIPULATION  HEREIN. " WE READILY
RECOGNIZE THAT SOME OF THE DISCUSSION BY
THE WRITER OF THE OPINION IN THE CITED
CASE SUPPORTS THE CLAIM OF APPELLANT BUT
UPON THE ULTIMATE QUESTION DECIDED THE
CASE IS NOT AUTHORITY AGAINST OUR
FORMER  DECISION. THE DISTINCTION
BETWEEN THE CITED CASES [*15] AND THE
SITUATION HERE PRESENTED SEEMS OBVIOUS.
HERE THE LEASE MERELY PROVIDED THAT A
BREACH OF ONE COVENANT DID NOT WAIVE
THE BREACH OF ANOTHER. IN SO FAR AS SUCH
PROVISION IS REASONABLE AND DOES NOT
AMOUNT TO AN INJUSTICE TO THE LESSEE, IT
SHOULD BE ENFORCED. HERE THE COVENANT
TO REPAIR WAS NEVER OBSERVED AND ITS
BREACH WAS MATERIAL. IN THIS CASE, WHEN
THE ACTION TO DECLARE THE FORFEITURE
WAS BEGUN THERE WAS A DEFAULT NOT ONLY
IN THE RENTAL COVENANT BUT ALSO IN OTHER
COVENANTS AS WELL.




