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LEXSEE 1950 OHIO APP LEXIS 859

BAKER, PLAINTIFF-APPELLEE, V. ALL STATES LIFE INSURANCE CO.,,
DEFENDANT-APPELLANT.

4382.

OHIO APPEALS, SECOND DISTRICT, FRANKLIN COUNTY.

96 N.E.2d 787; 1950 Ohio App. LEXIS 859; 58 Ohio L. Abs. 366; 46 Ohio Op. 308

March 30, 1950

PRIOR HISTORY: [*1]

APPEAL ON QUESTIONS OF LAW FROM THE
MUNICIPAL COURT OF COLUMBUS WHICH
RENDERED A JUDGMENT IN FAVOR OF
PLAINTIFF. REVERSED. FOR FURTHER HISTORY
SEE OMNIBUS INDEX IN BOUND VOLUME.

DISPOSITION: JUDGMENT REVERSED AND
CAUSE REMANDED.

CASE SUMMARY:

PROCEDURAL POSTURE: Defendant insurer
appealed the decision of the Municipal Court of City of
Columbus (Ohio) entering judgment in favor of plaintiff
in suit to recover under a double indemnity provision of a
life insurance policy issued by defendant.

OVERVIEW: A decedent had a life insurance policy
issued by defendant. The policy provided double
indemmity if the decedent's death was caused by
accidental bodily injury. The decedent died from burns.
Plaintiff demanded payment under the policy. Defendant
paid the principal sum of the policy, but not the
additional benefit of double indemnity. Plaintiff filed suit
seeking the additional benefit, claiming he surrendered
the policy and executed a release to defendant in reliance
on defendant's agent's assurance that defendant would
pay the additional benefit. Defendant denied the
allegations. Judgment was entered in favor of plaintiff.
Defendant appealed. The appeals court reversed and
entered judgment in favor of defendant because the
evidence did not support a judgment in favor of plaintiff.
Plaintiff's novation theory was insufficient because he did

not show that an obligation existed, was extinguished,
that parties intended a novation to occur, and that a new
agreement was binding. The death was not accidental as
the word was used in the policy, and the agent had no
authority to bind defendant to a new contract. Also, parol
evidence was not admissible where the release was clear.

OUTCOME: The judgment for plaintiff was reversed
and judgment was entered in favor of defendant because,
regardless of whether the suit was based on a contract,
tort, or fraud theory, the evidence did not support a
judgment in favor of plaintiff. The decedent's death was
not accidental within meaning of term as it was used in
the double indemnity clause and parol evidence was not
admissible to alter the terms of the release because it was
clear.

LexisNexis(R) Headnotes

Civil Procedure > Judgments > General Overview

Civil Procedure > Appeals > Remands

Civil Procedure > Appeals > Standards of Review >
General Overview

[HN1] THE GENERAL RULE IS THAT WHERE THE
FINDINGS OF FACT DO NOT SUPPORT THE
JUDGMENT A REVERSAL WILL BE ORDERED.
HOWEVER, A DIFFERENT RULE OBTAINS WHERE
THE FINDINGS OF FACT ARE SO INCOMPLETE
THAT THE REVIEWING COURT IS UNABLE TO
DETERMINE THE FACTUAL BASIS FOR THE
JUDGMENT. THE COURT IS ALWAYS REQUIRED
TO GIVE THAT CONSTRUCTION TO THE
FINDINGS WHICH WOULD SUPPORT THE
JUDGMENT, IF POSSIBLE, BUT WHERE THE
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COURT, AFTER APPLYING THAT PRINCIPLE, IS
STILL IN DOUBT AS TO THE GROUNDS ON
WHICH THE JUDGMENT IS FOUNDED, IT HAS
BEEN HELD THAT IN THE EXERCISE OF A SOUND
DISCRETION THE REVIEWING COURT WILL
REMAND THE CASE TO THE TRIAL COURT FOR A
SPECIFIC FINDINGS OF FACTS ON ALL THE
DETERMINATIVE ISSUES IN THE CASE.

Civil Procedure > Appeals > Records on Appeal

Civil Procedure > Appeals > Remands

[HN2] WHERE A COMPLETE BILL OF
EXCEPTIONS IS PRESENTED TO THE REVIEWING
COURT, IT WOULD SERVE NO USEFUL PURPOSE
TO REMAND THE CASE TO THE TRIAL COURT
FOR A SPECIFIC FINDINGS OF FACTS IF, UPON
EXAMINATION OF THE BILL OF EXCEPTIONS,
THE REVIEWING COURT CANNOT FIND ANY
LEGAL BASIS FOR THE JUDGMENT.

Civil Procedure > Appeals > Records on Appeal

Civil Procedure > Appeals > Standards of Review >
General Overview

[HN3] A REVIEWING COURT IS REQUIRED TO
EXAMINE THE BILL OF EXCEPTIONS TO
DETERMINE WHETHER A JUDGMENT FOR THE
APPELLEE CAN BE SUPPORTED UPON ANY
ASPECT OF THE CASE.

Civil Procedure > Settlements > Releases From Liability
> General Overview

Contracts Law > Performance > Accord & Satisfaction
Torts > Procedure > Settlements > General Overview
[HN4] THE GENERAL RULE IS TO THE EFFECT
THAT WHERE A DISPUTE EXISTS BETWEEN THE
PARTIES AS TO LIABILITY AND AN AMOUNT
LESS THAN THE CLAIM IS PAID TO THE
CLAIMANT IN SETTLEMENT  OF THE
CONTROVERSY AND HE EXECUTES A FULL
ACQUITTANCE AND RELEASE, AN ACTION ON
THE CONTRACT OR IN TORT MAY NOT BE
MAINTAINED BY THE CLAIMANT WITHOUT
RETURNING OR TENDERING THE
CONSIDERATION HE RECEIVED UNDER THE
COMPROMISE AGREEMENT. ONE EXCEPTION TO
THE GENERAL RULE IS THAT RESTORATION IS
NOT NECESSARY WHERE THE MONEY
RECEIVED BY THE PARTY WAS DUE HIM IN ANY

EVENT AND IF RETURNED COULD BE
RECOVERED BACK.

Contracts Law > Performance > Novation

[HN5] A NOVATION MAY BE DEFINED AS THE
SUBSTITUTION OF A NEW OBLIGATION FOR AN
OLD ONE, WHICH IS THEREBY EXTINGUISHED.

Contracts Law > Performance > Novation

[HN6] A NOVATION MAY ARISE WHERE THE
DEBTOR AND CREDITOR REMAIN THE SAME
BUT A NEW DEBT TAKES THE PLACE OF AN OLD
ONE. THERE MUST ALWAYS BE A DEBT, ONCE
EXISTING AND NOW CANCELLED, TO SERVE AS
A CONSIDERATION FOR THE NEW LIABILITY. IN
ORDER TO GIVE A RIGHT OF ACTION ON THE
NEW OBLIGATION THERE MUST BE AN
EXTINGUISHMENT OF THE ORIGINAL DEBT.

Contracts Law > Contract Interpretation > Parol
Evidence > General Overview

Evidence > Documentary Evidence > Parol Evidence
Insurance Law > Life Insurance > Accidental Death >
Double Indemnity

[HN7] BEFORE AN INJURY CAN BE SAID TO BE
EFFECTED THROUGH "ACCIDENTAL MEANS" AS
THAT TERM IS USED IN A POLICY OF
INSURANCE WHICH PROVIDES FOR DOUBLE
INDEMNITY SHOULD THE INSURED SUSTAIN
BODILY  INJURY, EFFECTED DIRECTLY
THROUGH EXTERNAL, VIOLENT AND
ACCIDENTAL MEANS, IT MUST BE SHOWN THAT
THE MEANS BY WHICH THE INJURY WAS
PRODUCED WAS ACCIDENTAL; IT IS NOT
SUFFICIENT THAT THE RESULTING INJURY BE
UNEXPECTED, UNFORESEEN OR ACCIDENTAL;
THE MEANS BY WHICH THE INJURY RESULTED
MUST BE SHOWN TO BE UNEXPECTED,
UNFORESEEN OR ACCIDENTAL. WHERE THE
EVIDENCE SHOWS PROOF OF AN ACCIDENTAL
INJURY AS DISTINGUISHED FROM AN INJURY
EFFECTED THROUGH ACCIDENTAL MEANS,
THERE CANNOT BE A RECOVERY.

Contracts Law > Contract Interpretation > Parol
Evidence > General Overview
Evidence > Documentary Evidence > Parol Evidence
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Evidence > Relevance > Parol Evidence

{HN8] PAROL EVIDENCE MAY BE ADMITTED TO
CONTRADICT OR VARY A RECEIPT, BUT WHERE
THE RECEIPT CONSTITUTES A CONTRACT,
PAROL EVIDENCE TO CONTRADICT OR VARY
ITS TERMS IS INADMISSIBLE.

SYLLABUS: 1. A REVIEWING COURT IS
REQUIRED TO GIVE THAT CONSTRUCTION TO
THE FINDINGS WHICH WILL SUPPORT THE
JUDGMENT, IF POSSIBLE, BUT WHERE THE
COURT, AFTER APPLYING THE PRINCIPLE, IS
STILL IN DOUBT AS TO THE GROUNDS ON
WHICH THE JUDGMENT IS FOUNDED, IT WILL, IN
THE EXERCISE OF A SOUND DISCRETION,
REMAND THE CASE TO THE TRIAL COURT FOR A
SPECIFIC FINDINGS OF FACTS ON ALL THE
DETERMINATIVE ISSUES IN THE CASE. 2.
WHERE, HOWEVER, A COMPLETE BILL OF
EXCEPTIONS IS PRESENTED TO THE REVIEWING
COURT AND THE REVIEWING COURT CANNOT
FIND ANY LEGAL BASIS FOR THE JUDGMENT, IT
WILL NOT REMAND THE CASE, BUT WILL
PROCEED TO DETERMINE THE ISSUES RAISED.
3. WHERE A DISPUTE EXISTS BETWEEN THE
PARTIES AS TO LIABILITY AND AN AMOUNT
LESS THAN THE CLAIM IS PAID TO THE
CLAIMANT IN  SETTLEMENT OF THE
CONTROVERSY AND HE EXECUTED A FULL
ACQUITTANCE AND RELEASE, AN ACTION ON
THE CONTRACT OR IN TORT MAY NOT BE
MAINTAINED BY THE CLAIMANT WITHOUT
RETURNING OR TENDERING THE
CONSIDERATION [*2] HE RECEIVED UNDER THE
COMPROMISE AGREEMENT. 4. RESTORATION IS
NOT NECESSARY, HOWEVER, WHERE THE
MONEY RECEIVED BY THE CLAIMANT WAS DUE
HIM IN ANY EVENT AND IF RETURNED COULD
BE RECOVERED BACK. 5. IN AN ACTION ON A
POLICY OF INSURANCE SEEKING TO RECOVER
UNDER A DOUBLE INDEMNITY PROVISION
THERE CANNOT BE A RECOVERY WHERE THE
EVIDENCE SHOWS PROOF OF AN ACCIDENTAL
INJURY AS DISTINGUISHED FROM AN INJURY
EFFECTED THROUGH ACCIDENTAL MEANS.

JUDGES: MILLER, PJ,
CONCUR.

AND HORNBECK, ]I,

OPINION BY: BY WISEMAN, J.

OPINION: THIS IS AN APPEAL ON QUESTIONS OF
LAW FROM THE MUNICIPAL COURT OF THE
CITY OF COLUMBUS WHICH RENDERED
JUDGMENT IN FAVOR OF THE PLAINTIFF IN
AMOUNT OF $500.00. THE ACTION IS ONE IN
WHICH THE PLAINTIFF SEEKS TO RECOVER
UNDER THE DOUBLE INDEMNITY PROVISION OF
A POLICY OF LIFE INSURANCE ISSUED BY THE
DEFENDANT ON THE LIFE OF THE PLAINTIFF'S
INSURED. WE HAVE EXPERIENCED
CONSIDERABLE DIFFICULTY IN DETERMINING
ON WHAT THEORY THIS CASE WAS TRIED AND
DECIDED. ON THE DAY OF TRIAL AN EXTENDED
DISCUSSION TOOK PLACE BETWEEN COUNSEL
AND THE COURT AS TO THE NATURE OF THE
CAUSE OF ACTION AND THE THEORY ON WHICH
THIS CASE SHOULD BE PRESENTED. THE TRIAL
COURT TOOK THE POSITION THAT THE ACTION
SOUNDED [*3] IN CONTRACT ON THE POLICY.
COUNSEL FOR THE PLAINTIFF TOOK THE
POSITION THAT THE ACTION SOUNDED IN TORT;
THAT THE ACTION WAS NOT BASED ON THE
POLICY OF INSURANCE BUT WAS BASED UPON
FRAUD IN THE INDUCEMENT IN THE
PROCURING OF THE RELEASE. ALSO, COUNSEL
FOR THE PLAINTIFF CONTENDED THAT THE
RIGHT OF RECOVERY ON THE ORIGINAL
CONTRACT WAS EXTINGUISHED AND THAT A
NEW CONTRACT AROSE BETWEEN THE PARTIES
WHICH FORMED THE BASIS FOR THE SUIT. IN
THE ORAL ARGUMENT BEFORE THIS COURT
COUNSEL FOR THE PLAINTIFF TOOK THE SAME
POSITION. FROM THE BEGINNING COUNSEL FOR
THE DEFENDANT INSISTED THAT THIS WAS AN
ACTION FOR DAMAGES BASED ON DECEIT.
PLAINTIFF IN HIS PETITION ALLEGES THAT HIS
WIFE, ANNABEL S. BAKER, WAS INSURED IN
DEFENDANT'S COMPANY; THAT HE WAS NAMED
AS BENEFICIARY IN SAID POLICY, AND THAT
THE POLICY OF INSURANCE PROVIDED FOR
DOUBLE INDEMNITY IF THE INSURED
SUSTAINED BODILY INJURY DIRECTLY AND
SOLELY THROUGH EXTERNAL, VIOLENT, AND
ACCIDENTAL MEANS RESULTING IN THE DEATH
OF THE |INSURED. PLAINTIFF FURTHER
ALLEGES THAT ON THE EIGHTH DAY OF
MARCH, 1947, ANNABEL S. BAKER SUFFERED AN
ACCIDENTAL INJURY IN THAT SHE SUFFERED
BURNS ON THE BODY SURFACE AND THAT AS A
DIRECT AND PROXIMATE RESULT [*4] OF SAID
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BURNS SAID ANNABEL S. BAKER DIED ON THE
FIRST DAY OF APRIL, 1947. PLAINTIFF ALLEGES
FULL COMPLIANCE WITH THE TERMS OF THE
POLICY RELATIVE TO GIVING NOTICE AND
DEMAND FOR PAYMENT. PLAINTIFF FURTHER
ALLEGES THAT THE DEFENDANT ADMITTED
LIABILITY UNDER THE POLICY AND TENDERED
THE PRINCIPAL SUM OF THE POLICY IN THE
AMOUNT OF $500.00, BUT WITHHELD THE
ADDITIONAL BENEFIT OF $500.00 PAYABLE
UNDER THE DOUBLE INDEMNITY CLAUSE.
PLAINTIFF FURTHER ALLEGES THAT HE
ADVISED DEFENDANT THAT THE
METROPOLITAN LIFE INSURANCE COMPANY
HAD PROMISED TO PAY ADDITIONAL BENEFITS
ON A POLICY THAT WAS HELD IN THAT
COMPANY, WHEREUPON DEFENDANT STATED
THAT IF THE METROPOLITAN PAID THE
ADDITIONAL BENEFITS ON ITS POLICY, THE
DEFENDANT WOULD ALSO PAY PLAINTIFF THE
ADDITIONAL $500.00. THE PLAINTIFF ALLEGES
THAT THE METROPOLITAN LIFE INSURANCE
COMPANY DID PAY TO THE PLAINTIFF THE
ADDITIONAL BENEFITS ON ITS POLICY AND SO
ADVISED THE DEFENDANT, BUT THE
DEFENDANTS REFUSED TO PAY. THE PLAINTIFF
FURTHER ALLEGES THAT: "ACTING UPON SAID
REPRESENTATIONS THAT THE ADDITIONAL
BENEFITS WOULD BE PAID IF METROPOLITAN
PAID, PLAINTIFF SURRENDERED POLICY NO.
517770 TO THE DEFENDANT AND ACCEPTED THE
PRINCIPAL SUM OF FIVE [*5] HUNDRED
DOLLARS ($500.00) AND AT THE SAME TIME
EXECUTED A RELEASE TO THE DEFENDANT. ***
PLAINTIFF ALLEGES THAT ON THE 23RD DAY OF
APRIL, 1947, THE DEFENDANT REPRESENTED TO
THE PLAINTIFF THAT IF THE METROPOLITAN
LIFE INSURANCE COMPANY PAID TO THE
PLAINTIFF THE AMOUNT AS SHOWN IN THEIR
POLICY FOR DEATH BY ACCIDENTAL MEANS,
THAT THE DEFENDANT WOULD PAY THE FIVE
HUNDRED DOLLARS ($500.00) ADDITIONAL
BENEFITS, THAT SAID REPRESENTATIONS WERE
FALSE AND KNOWN BY THE DEFENDANT TO BE
FALSE AND WERE MADE BY IT WITH THE
INTENTION TO DECEIVE THE PLAINTIFF AND TO
INDUCE THE PLAINTIFF TO EXECUTE A
COMPLETE RELEASE TO HIS DAMAGE. THAT
BECAUSE OF THE FORMER GOOD BUSINESS
RELATIONS BETWEEN THE PARTIES THE

PLAINTIFF HAD A RIGHT TO RELY UPON SAID
REPRESENTATIONS AS BEING TRUE AND DID SO
RELY AND EXECUTE THE RELEASE AND
SURRENDER THE POLICY; THAT IN RELIANCE

UPON SAID REPRESENTATIONS, THAT
DEFENDANT WOULD PAY IF THE
METROPOLITAN PAID, PLAINTIFFS

SURRENDERED THE INSURANCE POLICY,
EXECUTED A COMPLETE RELEASE OF ALL
CLAIMS WHATSOEVER; THAT BECAUSE OF
PLAINTIFF'S RELIANCE ON SAID
REPRESENTATIONS, KNOWINGLY AND
INTENTIONALLY MADE AND THE FALSITY
THEREOF, PLAINTIFF SUSTAINED DAMAGES IN
THE SUM OF FIVE HUNDRED [*6] DOLLARS
($500.00) WITH INTEEST FROM THE FIRST DAY
OF MAY, 1947. "WHEREFORE, PLAINTIFF PRAYS
JUDGMENT AGAINST THE DEFENDANT FOR THE
SUM OF FIVE HUNDRED DOLLARS ($500.00) WITH
INTEREST FROM THE FIRST DAY OF MAY, 1947. "
TO THIS PETITION THE DEFENDANT FILED AN
ANSWER ADMITTING THAT THE CONTRACT OF
INSURANCE CONTAINED A CLAUSE PROVIDING
FOR THE PAYMENT OF ADDITIONAL BENEFITS
IF DEATH WAS CAUSED BY ACCIDENTAL
MEANS. THE DEFENDANT ADMITTED THAT IT
PAID TO THE PLAINTIFF THE SUM OF FIVE
HUNDRED DOLLARS AND THAT UPON SUCH
PAYMENT THE PLAINTIFF SURRENDERED TO
THE DEFENDANT THE POLICY OF INSURANCE
AND EXECUTED A RELEASE TO THE
DEFENDANT, WHICH RELEASE DEFENDANT
ALLEGES WAS EXECUTED BY SAID PLAINTIFF
AS HIS FREE ACT AND DEED AND WITH HIS
FULL KNOWLEDGE OF THE CIRCUMSTANCES
AND THE EFFECT OF SAID RELEASE, AND THAT
SAID RELEASE WAS READ BY SAID PLAINTIFF
BEFORE IT WAS EXECUTED. FURTHER
ANSWERING, THE DEFENDANT DENIES EACH
AND EVERY OTHER MATERIAL ALLEGATION
CONTAINED IN THE PETITION. AT THE TIME OF
TRIAL IT WAS STIPULATED BETWEEN THE
PARTIES "THAT ANNABEL BAKER, WIFE OF
WALTER E. BAKER, THE PLAINTIFF HEREIN,
DIED ON APRIL FIRST, 1947, THAT THE
IMMEDIATE CAUSE OF HER DEATH WAS A
SUDDEN MASSIVE [*7] UTERINE HEMORRHAGE,
SUPERIMPOSED BY BURNS OVER 65% OF HER
BODY, AND BURNS OF THIRD DEGREE OVER 55%
OF HER BODY, THE BURNS BEING THE
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PROXIMATE CAUSE OF THE DECEDENT'S
DEATH. THE BURNS WERE INCURRED WHILE
THE DECEDENT WAS ATTEMPTING TO IGNITE A
FIRE WITH KEROSENE. " EVIDENCE WAS TAKEN
ON THE MATTER OF THE EXECUTION OF THE
RELEASE BY THE PLAINTIFF AND THE PAYMENT
OF $500.00 BY THE DEFENDANT. THE EVIDENCE
SHOWED THAT THE METROPOLITAN LIFE
INSURANCE COMPANY DID PAY THE PLAINTIFF
DOUBLE INDEMNITY UNDER A POLICY ISSUED
ON THE LIFE OF ANNABEL S. BAKER. THE
PLAINTIFF WAS EXAMINED IN CHIEF AND
CROSS-EXAMINED AT LENGTH RELATIVE TO
THE CONVERSATION WHICH TOOK PLACE
BETWEEN THE PLAINTIFF AND THE AGENT OF
THE DEFENDANT AT THE TIME THE PLAINTIFF
EXECUTED A COMPLETE RELEASE AND
RECEIVED THE CHECK FOR THE PRINCIPAL SUM
OF THE POLICY IN THE AMOUNT OF $500.00. THE
TESTIMONY OF THE PLAINTIFF, WHEN GIVEN
THE MOST FAVORABLE CONSTRUCTION, TENDS
TO SUPPORT THE ALLEGATIONS IN HIS
PETITION WITH RESPECT TO THE ALLEGED
REPRESENTATIONS MADE BY THE
DEFENDANT'S AGENT. THE AGENT FOR THE
DEFENDANT TESTIFIED THAT HE INFORMED
THE PLAINTIFF THAT THE DEFENDANT
COMPANY DENIED ANY LIABILITY UNDER THE
DOUBLE INDEMNITY [*8] CLAUSE OF THE
POLICY AND THAT THE DEFENDANT COMPANY
WOULD PAY ONLY THE PRINCIPAL SUM OF THE
POLICY UPON THE SURRENDER OF THE POLICY
AND THE EXECUTION OF A COMPLETE
RELEASE. THE AGENT OF THE DEFENDANT
COMPANY ALSO TESTIFIED THAT AFTER HE
HAD MADE THIS STATEMENT THE PLAINTIFF
SURRENDERED THE POLICY, EXECUTED THE
RELEASE AND RECEIVED THE CHECK WHICH
WAS TENDERED IN THE PRINCIPAL SUM OF THE
POLICY. THE AGENT OF THE DEFENDANT
COMPANY DENIED MAKING ANY STATEMENT
OR PROMISE TO THE PLAINTIFF THAT HIS
COMPANY WOULD PAY THE DOUBLE
INDEMNITY IF THE METROPOLITAN LIFE
INSURANCE COMPANY PAID A DOUBLE
INDEMNITY UNDER ITS POLICY. UPON THE
REQUEST OF COUNSEL FOR THE DEFENDANT
THE COURT RENDERED A SEPARATE FINDINGS
OF FACT AND CONCLUSIONS OF LAW. THE
FINDINGS OF FACT ARE AS FOLLOWS: "A

CONTRACT OF INSURANCE ON THE LIFE OF
ANNABELLE BAKER IN THE AMOUNT OF $500.00
AND CONTAINING A DOUBLE INDEMNITY
PROVISION IN THE CASE OF ACCIDENTAL
DEATH WAS ISSUED BY THE DEFENDANT, ALL
STATES LIFE INSURANCE COMPANY, NAMING
PLAINTIFF, WALTER E. BAKER, HUSBAND OF
THE DECEDENT AS BENEFICIARY. "A RELEASE
WAS SIGNED BY THE PLAINTIFF BENEFICIARY,
WALTER E. BAKER, UPON THE DEATH OF HIS
WIFE, ANNABELLE BAKER, WITH THE [*9]
OFFICE MANAGER, MR. C. W. SCHROEDER, OF
THE DEFENDANT, ALL STATES LIFE INSURANCE
COMPANY, UPON THE PAYMENT BY CHECK IN
THE AMOUNT OF §500.00 AND OTHER
REPRESENTATIONS MADE BY MR. C. W.
SCHROEDER. " THIS STATEMENT CONSTITUTES
THE FULL AND COMPLETE FINDINGS OF FACT
OF THE TRIAL COURT. THE CONCLUSIONS OF
LAW CONSISTED OF NUMEROUS QUOTATIONS
FROM OHIO JURISPRUDENCE, AMERICAN
JURISPRUDENCE, AND RULING CASE LAW AND
TWO CASES CITED ON ABSTRACT PRINCIPLES
OF LAW. THE COURT RENDERED JUDGMENT
FOR THE PLAINTIFF IN THE AMOUNT OF $500.00.
THE DEFENDANT FILED A MOTION FOR NEW
TRIAL WHICH WAS OVERRULED AND
JUDGMENT WAS AGAIN ENTERED. THE
DEFENDANT-APPELLANT HAS ASSIGNED AS
ERROR: THAT THE PURPORTED FINDINGS OF
FACT AND CONCLUSIONS OF LAW DO NOT
SUPPORT THE JUDGMENT, EITHER ON THE
THEORY OF TORT OR CONTRACT; THAT THE
PURPORTED FINDINGS OF FACT AND
CONCLUSIONS OF LAW ARE NOT SUFFICIENTLY
CLEAR TO CONSTITUTE A SUBSTANTIAL
COMPLIANCE WITH 11421-2 GC; THAT THE
JUDGMENT IS CONTRARY TO LAW, IS
CONTRARY TO THE MANIFEST WEIGHT OF THE
EVIDENCE AND IS NOT SUPPORTED BY
SUFFICIENT EVIDENCE; THAT THE TRIAL COURT
ERRED IN OVERRULING THE MOTION OF
DEFENDANT FOR FINDING IN ITS FAVOR AT THE
CLOSE OF ALL THE EVIDENCE; [*10] THAT THE
TRIAL COURT ERRED IN THE ADMISSION AND
EXCLUSION OF EVIDENCE. THE
DEFENDANT-APPELLANT CONTENDS THAT THE
FINDINGS OF FACT AND CONCLUSIONS OF LAW
DO NOT SUPPORT THE JUDGMENT IN FAVOR OF
THE PLAINTIFF, EITHER ON THE THEORY OF
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TORT OR CONTRACT, AND THAT SAID FINDINGS
OF FACT AND CONCLUSIONS OF LAW ARE NOT
SUFFICIENTLY CLEAR TO CONSTITUTE A
SUBSTANTIAL COMPLIANCE WITH 114212 GC.
WITHOUT QUESTION, THE SEPARATE FINDINGS
OF FACT FAIL TO RESPOND TO ALL OF THE
MATERIAL ISSUES IN THE CASE, AND ARE NOT
SUBSTANTIAL COMPLIANCE WITH THE
PROVISIONS 114212 GC. THE FINDINGS OF FACT
ARE INSUFFICIENT TO SUPPORT THE JUDGMENT
EITHER ON THE THEORY OF TORT OR
CONTRACT. [HN1] THE GENERAL RULE IS THAT
WHERE THE FINDINGS OF FACT DO NOT
SUPPORT THE JUDGMENT A REVERSAL WILL BE
ORDERED. HOWEVER, A DIFFERENT RULE
OBTAINS WHERE THE FINDINGS OF FACT ARE
SO INCOMPLETE THAT THE REVIEWING COURT
IS UNABLE TO DETERMINE THE FACTUAL BASIS
FOR THE JUDGMENT. THE COURT IS ALWAYS
REQUIRED TO GIVE THAT CONSTRUCTION TO
THE FINDINGS WHICH WOULD SUPPORT THE
JUDGMENT, IF POSSIBLE, BUT WHERE THE
COURT, AFTER APPLYING THAT PRINCIPLE, IS
STILL IN DOUBT AS TO THE GROUNDS ON
WHICH THE JUDGMENT IS FOUNDED, IT HAS
BEEN HELD THAT [*11] IN THE EXERCISE OF A
SOUND DISCRETION THE REVIEWING COURT
WILL REMAND THE CASE TO THE TRIAL COURT
FOR A SPECIFIC FINDINGS OF FACTS ON ALL
THE DETERMINATIVE ISSUES IN THE CASE.
PETER V. THE UNION MANUFACTURING
COMPANY, 56 OH ST 181, 207, 43 N. E. 683. BUT
[HN2] WHERE A COMPLETE BILL OF
EXCEPTIONS IS PRESENTED TO THE REVIEWING
COURT, WHICH IS THE SITUATION HERE, IT
WOULD SERVE NO USEFUL PURPOSE TO
REMAND THE CASE TO THE TRIAL COURT FOR A
SPECIFIC FINDINGS OF FACTS IF, UPON
EXAMINATION OF THE BILL OF EXCEPTIONS,
THE REVIEWING COURT CANNOT FIND ANY
LEGAL BASIS FOR THE JUDGMENT. IN THE
INSTANT CASE, THE FACTS RELATIVE TO THE
MANNER IN WHICH THE PLAINTIFF'S DECEDENT
SUSTAINED THE INJURY WHICH RESULTED IN
HER DEATH WERE STIPULATED. THE FACTS ON
THIS DETERMINATIVE ISSUE ARE NOT IN
DISPUTE. IF THE REVIEWING COURT, AFTER
CONSTRUING THE  EVIDENCE  MOST
FAVORABLY TO THE APPELLEE ON ALL THE
DETERMINATIVE ISSUES IN THE CASE, FINDS

THAT A JUDGMENT FOR THE APPELLEE CANNOT
BE SUPPORTED, IT WILL NOT REMAND THE
CASE, BUT WILL PROCEED TO DETERMINE THE
ISSUES RAISED. [HN3] WE ARE REQUIRED TO
EXAMINE THE BILL OF EXCEPTIONS TO
DETERMINE WHETHER A JUDGMENT FOR THE
APPELLEE CAN BE SUPPORTED UPON ANY
ASPECT OF THE [*12] CASE. SEE LEVI V.
DANIELS, 22 OH ST 38; GRANT V. CITY TRUST AND
SAVINGS BANK, 26 ABS. 227, 46 N. E. (2D) 453,
KELLER V. WEISS, 8 ABS 218, VOL. 2 O. JUR,, PART
2, PAGE 1610, SECTION 847. THE APPELLANT
CONTENDS THAT WHETHER THE ACTION
SOUNDS IN CONTRACT OR IN TORT, THE
PLAINTIFF IS REQUIRED TO SHOW THAT HE
RETURNED OR TENDERED THE MONEY WHICH
HE RECEIVED AT THE TIME THE RELEASE WAS
EXECUTED. THE EVIDENCE IN THIS CASE DOES
NOT SHOW THAT THE PLAINTIFF RETURNED TO
THE DEFENDANT, OR TENDERED, THE AMOUNT
WHICH HE RECEIVED UNDER THE POLICY. IN
ACTIONS EX CONTRACTU THE GENERAL RULE IS
STATED IN MANHATTAN LIFE INSURANCE
COMPANY V. BURKE, 69 OH ST 294, 70 N. E. 74,
AND IN ACTIONS EX DELICTO THE GENERAL RULE
1S STATED IN PICKLESIMER V. THE B. & O. RD.
COMPANY, 151 OH ST 1, 84 N. E. (2D) 214. [HN4]
THE GENERAL RULE IS TO THE EFFECT THAT
WHERE A DISPUTE EXISTS BETWEEN THE
PARTIES AS TO LIABILITY AND AN AMOUNT
LESS THAN THE CLAIM IS PAID TO THE
CLAIMANT IN  SETTLEMENT OF THE
CONTROVERSY AND HE EXECUTES A FULL
ACQUITTANCE AND RELEASE, AN ACTION ON
THE CONTRACT OR IN TORT MAY NOT BE
MAINTAINED BY THE CLAIMANT WITHOUT
RETURNING OR TENDERING THE
CONSIDERATION HE RECEIVED UNDER THE
COMPROMISE AGREEMENT. [*13] HOWEVER,
THERE ARE EXCEPTIONS TO THE GENERAL
RULE. IN MANHATTAN LIFE INSURANCE
COMPANY V. BURKE, SUPRA, ON PAGE 303, THE
COURT, IN DISCUSSING THE EXCEPTIONS TO
THE GENERAL RULE, HELD: "ONE IS THAT
RESTORATION IS NOT NECESSARY WHERE THE
MONEY RECEIVED BY THE PARTY WAS DUE HIM
IN ANY EVENT AND IF RETURNED COULD BE
RECOVERED BACK. BEBOUT V. BODLE, 38 OH ST,
500, MAY BE REFERRED TO AS ILLUSTRATIVE. "
THE COURT THEN DISCUSSED THE QUESTION
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WHICH WAS PRESENTED IN BEBOUT V. BODLE
AND ON PAGE 303 STATES: "BUT THE DISTRICT
COURT HELD, AND THIS COURT HELD, THAT
SUCH PAYMENT BACK WAS NOT NECESSARY,
AS, IN ANY EVENT, THE PRINCIPAL MAKER
OWED THE DEBT, AND ALL OF IT. OF COURSE
THE PAYMENT BACK WOULD HAVE BEEN THE
DOING OF A VAIN THING, INASMUCH AS THE
PLAINTIFF WAS ADMITTEDLY ENTITLED TO THE
INTEREST PAID, WHETHER BY VIRTUE OF THE
SETTLEMENT, OR BY THE PRINCIPAL MAKER'S
ORIGINAL LIABILITY, WHICH LIABILITY WAS IN
NO WAY IMPAIRED. THE LAW DOES NOT
REQUIRE AN IDLE CEREMONY. " IN BEBOUT V.
BODLE THE COURT, ON PAGE 504, HELD: "IT IS
FURTHER URGED THAT IN ORDER TO ENABLE
PLAINTIFF TO REPUDIATE THE CONTRACT SHE
WAS BOUND TO REFUND TO WILLIAM THE
MONEY PAID AS ITS CONSIDERATION, OR AT
LEAST TO TENDER [*14] IT BACK. THIS CANNOT
BE TRUE. THIS SUM, WHICH WAS THE INTEREST
COVERING THE PERIOD OF EXTENSION, DURING
WHICH THE PRINCIPAL REMAINED ACTUALLY
UNPAID, WAS DUE TO THE PLAINTIFF FROM
WILLIAM, IRRESPECTIVE OF THE QUESTION
WHETHER THE AGREEMENT WAS VALID OR
INVALID. WE CAN SEE NO REASON WHY
PLAINTIFF SHOULD BE COMPELLED TO PAY TO
THIS DEFENDANT MONEY WHICH WAS HER
OWN IN EITHER EVENT, AND TO WHICH HE
COULD NOT, IN ANY ASPECT OF THE CASE, BE
ENTITLED. " IN NATIONAL FIRE INS. CO. V.
WAGNER, ET AL, 23 ABS 369, THIS COURT, IN
DISCUSSING THIS QUESTION, ON PAGE 375
HELD: "SINCE THE DEFENDANT OWED THE
PLAINTIFF THAT AMOUNT OF MONEY FOR
WHICH SETTLEMENT WAS EFFECTED ON THE
BASIS OF PARTIAL LOSS, DEFENDANT WAS NOT
REQUIRED TO TENDER BACK WHEN THIS
ACTION WAS INSTITUTED. BEBOUT V. BODLE,
38 OH ST 500; KELLEY, ET AL. V. HAZZARD, ET AL,
96 OH ST 19. THE TRIAL COURT WAS NOT IN
ERROR WHEN IT HELD AGAINST DEFENDANT
ON THIS CLAIM. " IN THE CASE AT BAR IT IS
ADMITTED THAT THE DEFENDANT COMPANY
WAS LIABLE TO THE PLAINTIFF FOR THE
PRINCIPAL SUM OF THE POLICY IN THE
AMOUNT OF $500.00, WHICH IT PAID. THIS
AMOUNT WAS DUE THE PLAINTIFF UNDER THE
POLICY IN ANY EVENT AND IF RETURNED

COULD BE RECOVERED. [*15] THE $500.00 WAS
NOT PAID IN SETTLEMENT OF A COMPROMISE
RELATIVE TO THE LIABILITY OF THE
DEFENDANT COMPANY UNDER THE DOUBLE
INDEMNITY PROVISION OF THE POLICY. UNDER
THE FACTS IN THIS CASE A RETURN OF THE
$500.00 OR A TENDER OF THAT AMOUNT WAS
NOT NECESSARY PREREQUISITE TO THE
RECOVERY. BECAUSE OF THE NATURE OF THE
PLEADINGS AND THE CHARACTER OF THE
EVIDENCE PRESENTED AND THE JUDGMENT OF
THE COURT THEREON, TOGETHER WITH THE
ERRORS ASSIGNED, IT BECOMES NECESSARY
FOR THIS COURT TO CONSIDER WHETHER THE
JUDGMENT CAN BE SUPPORTED ON ANY ONE OF
THE THREE THEORIES ADVANCED. IF THE
ACTION SOUNDS IN CONTRACT AND IS BASED
ON THE PROVISION OF THE POLICY WITH
RESPECT TO THE PAYMENT OF DOUBLE
INDEMNITY FOR DEATH CAUSED BY
ACCIDENTAL MEANS THE PLAINTIFF WOULD BE
REQUIRED TO PROVE THAT THE RELEASE WAS
EXECUTED BY REASON OF THE FRAUD OF THE
DEFENDANT'S AGENT AND THAT DEATH WAS
CAUSED BY ACCIDENTAL MEANS. IF THE CASE
SOUNDS IN TORT AND IS CONSIDERED AN
ACTION FOR DAMAGES BASED ON DECEIT, THE
PLAINTIFF WOULD BE REQUIRED TO PROVE ALL
THE ELEMENTS OF DECEIT AND THAT DEATH
WAS CAUSED BY ACCIDENTAL MEANS. THERE
WAS EVIDENCE PRESENTED TO PROVE THE
CHARGE OF FRAUD ALLEGED IN PLAINTIFF'S
PETITION. ON [*16] THIS ASPECT OF THE CASE
THIS COURT CANNOT SAY THAT THE
ALLEGATIONS IN THE PETITION HEREIN ARE
NOT SUPPORTED BY SUFFICIENT EVIDENCE.
COUNSEL FOR THE PLAINTIFF HAS CONTENDED
THAT A NEW CONTRACT AROSE BETWEEN THE
PARTIES WHICH FORMS THE BASIS OF THE SUIT;
THAT AT THE TIME THE PLAINTIFF THE
PLAINTIFF RECEIVED THE PRINCIPAL SUM OF
THE POLICY AND EXECUTED THE COMPLETE
RELEASE A NEW CONTRACT WAS ENTERED
INTO WHEREBY THE DEFENDANT PROMISED TO
PAY THE PLAINTIFF THE DOUBLE INDEMNITY IF
THE  METROPOLITAN LIFE  INSURANCE
COMPANY PAID A DOUBLE INDEMNITY ON ITS
POLICY. THE EVIDENCE SHOWS THAT THE
METROPOLITAN LIFE INSURANCE COMPANY
DID PAY TO THE PLAINTIFF THE DOUBLE
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INDEMNITY ON ITS POLICY. IN BRIEF, COUNSEL
FOR THE PLAINTIFF CONTENDS THAT A
NOVATION TOOK PLACE. [HN5] A NOVATION
MAY BE DEFINED AS THE SUBSTITUTION OF A
NEW OBLIGATION FOR AN OLD ONE, WHICH IS
THEREBY EXTINGUISHED. [HN6] A NOVATION
MAY ARISE WHERE THE DEBTOR AND
CREDITOR REMAIN THE SAME BUT A NEW DEBT
TAKES THE PLACE OF AN OLD ONE. THERE
MUST ALWAYS BE A DEBT, ONCE EXISTING AND
NOW  CANCELLED, TO SERVE AS A
CONSIDERATION FOR THE NEW LIABILITY. IN
ORDER TO GIVE A RIGHT OF ACTION ON THE
NEW OBLIGATION THERE MUST BE AN
EXTINGUISHMENT OF THE [*17] ORIGINAL
DEBT. IN ORDER TO RECOVER UPON THIS
THEORY OF THE CASE THE PLAINTIFF WOULD
BE REQUIRED TO PROVE NOT ONLY THAT AN
OBLIGATION EXISTED BETWEEN THE PLAINTIFF
AND THE  DEFENDANT WHICH WAS
EXTINGUISHED, BUT, ALSO, THAT THE PARTIES
AT THE TIME THE NOVATION TOOK PLACE
INTENDED TO EFFECT A NOVATION AND BOTH
PARTIES CONSENTED THERETO. THE RELEASE
OF THE OLD OBLIGATION IS A SUFFICIENT
CONSIDERATION FOR THE NEW PROMISE.
BECON V. DANIELS, 37 OH ST 279. FOR THE
ELEMENTS OF NOVATION SEE BOUVIER'S LAW
DICTIONARY, BALDWIN'S EDITION, 1943, PAGE
859; BLACK'S LAW DICTIONARY, DELUXE
EDITION, PAGE 1261, AND CYCLOPEDIC LAW
DICTIONARY, THIRD EDITION, PAGE 769. THE
EVIDENCE IN THIS CASE WILL NOT SUPPORT A
CONCLUSION THAT A NOVATION WAS
INTENDED BY THE PARTIES. THE EVIDENCE
SHOWS THAT THE AGENT OF THE DEFENDANT
COMPANY HAD NO AUTHORITY TO BIND THE
COMPANY TO SUCH AN AGREEMENT.
FURTHERMORE, WE CONCLUDE THAT UNDER
THE FACTS IN THIS CASE ANY SUCH
AGREEMENT, IF ENTERED INTO, DID NOT FALL
WITHIN THE APPARENT SCOPE OF THE
AUTHORITY OF THE AGENT. ALSO, IN ORDER
TO RECOVER UPON THIS THEORY OF THE CASE
THE PLAINTIFF WOULD BE REQUIRED TO PROVE
NOT ONLY THAT THE AGREEMENT ENTERED
INTO BY THE AGENT OF THE [*18] DEFENDANT
COMPANY WAS BINDING ON THE DEFENDANT
COMPANY ON THE THEORY THAT IT WAS
WITHIN THE APPARENT SCOPE OF THE AGENT'S

AUTHORITY, BUT, ALSO, THAT A PRIOR
OBLIGATION EXISTED BETWEEN THE PLAINTIFF
AND THE DEFENDANT, WHICH WAS
EXTINGUISHED. IN ORDER TO SHOW A PRIOR
EXISTING OBLIGATION IT WOULD BE
NECESSARY FOR THE PLAINTIFF TO PROVE
THAT DEATH WAS CAUSED BY ACCIDENTAL
MEANS. COMING NOW TO CONSIDER THE BASIC
ISSUE IN THIS CASE, WHICH WAS WHETHER THE
DEATH OF ANNABEL S. BAKER WAS CAUSED BY
ACCIDENTAL MEANS, WE RETURN TO THE
CONSIDERATION OF THE STIPULATION
ENTERED INTO BETWEEN THE PARTIES TO THE
EFFECT THAT: "THE BURNS WERE INCURRED
WHILE THE DECEDENT WAS ATTEMPTING TO
IGNITE A FIRE WITH KEROSENE. " THE
EVIDENCE SHOWS THAT WHEN THE DECEDENT
ATTEMPTED TO IGNITE A FIRE WITH KEROSENE
AN EXPLOSION TOOK PLACE, RESULTING IN
THIRD DEGREE BURNS ON 55% OF THE SURFACE
OF HER BODY, AND THAT AS A RESULT
THEREOF DEATH ENSUED. DO THESE MEAGER
FACTS SHOW THAT DEATH WAS CAUSED BY
ACCIDENTAL MEANS? WITHOUT QUESTION, AN
ACCIDENTAL INJURY OCCURRED, BUT IT IS NOT
SUFFICIENT TO SHOW, UNDER THE PROVISION
OF THE POLICY, SIMPLY THAT AN ACCIDENTAL
INJURY OCCURRED. THE EVIDENCE DOES NOT
SHOW THAT AN UNEXPECTED, [*19]
UNFORESEEN OR UNUSUAL HAPPENING
INTERVENED. THE EVIDENCE SHOWS THAT THE
DECEDENT PERFORMED THE ACT WHICH SHE
INTENDED TO PERFORM. THE IGNITING OF THE
KEROSENE WAS THE NATURAL CONSEQUENCE
OF HER ACT. A DIFFERENTIATION MUST BE
MADE BETWEEN THE RESULTING INJURY TO
THE INSURED AND THE MEANS WHICH WAS THE
OPERATIVE CAUSE IN PRODUCING THIS INJURY.
THE FACTS IN THIS CASE SHOW THAT THE
MEANS WHICH PRODUCED THE INJURY, TO WIT:
THE USE OF KEROSENE IN IGNITING A FIRE,
WAS VOLUNTARILY AND INTENTIONALLY
EMPLOYED. IN THE APPLICATION OF THE
PRINCIPLE LAID DOWN IN THE CASE OF
MITCHELL V. NEW YORK LIFE INSURANCE CO., 136
OH ST 551, 27 N. E. (2D) 243, WE CONCLUDE THAT
DEATH WAS NOT CAUSED BY ACCIDENTAL
MEANS WITHIN THE INTENT AND MEANING OF
THESE WORDS AS USED IN THE DOUBLE
INDEMNITY CLAUSE OF THE INSURANCE
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POLICY. IN THAT CASE, THE COURT IN
COMMENTING ON THE EVIDENCE ADDUCED, ON
PAGE 553 STATED: "IT IS TRUE THAT THE
RESULT PRODUCED WAS NOT THAT WHICH WAS
INTENDED, AND HENCE ACCIDENTAL.
HOWEVER, THE FACT THAT THE RESULT WAS
ACCIDENTAL DOES NOT MAKE THE MEANS,
WHICH PRODUCED SUCH RESULT LIKEWISE
ACCIDENTAL. " IN BLUBAUGH V. THE LINCOLN
NATIONAL LIFE INSURANCE CO., 84 OH AP 202, 82
N. E. (2D) [*20] 765, THIS COURT HELD: [HN7]
"BEFORE AN INJURY CAN BE SAID TO BE
EFFECTED THROUGH 'ACCIDENTAL MEANS' AS
THAT TERM IS USED IN A POLICY OF
INSURANCE WHICH PROVIDES FOR DOUBLE
INDEMNITY SHOULD THE INSURED 'SUSTAIN
BODILY INJURY, EFFECTED  DIRECTLY
THROUGH EXTERNAL, VIOLENT AND
ACCIDENTAL MEANS;,' IT MUST BE SHOWN THAT
THE MEANS BY WHICH THE INJURY WAS
PRODUCED WAS ACCIDENTAL; IT IS NOT
SUFFICIENT THAT THE RESULTING INJURY BE
UNEXPECTED, UNFORESEEN OR ACCIDENTAL,;
THE MEANS BY WHICH THE INJURY RESULTED
MUST BE SHOWN TO BE UNEXPECTED,
UNFORESEEN OR ACCIDENTAL. "WHERE THE
EVIDENCE SHOWS PROOF OF AN ACCIDENTAL
INJURY AS DISTINGUISHED FROM AN INJURY
EFFECTED THROUGH 'ACCIDENTAL MEANS,
THERE CANNOT BE A RECOVERY. " THE
DEFENDANT CONTENDS THAT THE COURT
ERRED IN ADMITTING PAROL EVIDENCE TO
CONTRADICT THE RELEASE AGREEMENT

WHICH WAS EXECUTED BY THE PLAINTIFF AT
THE TIME HE RECEIVED THE PRINCIPAL SUM OF
THE PROCEEDS OF THE POLICY. IT IS
ELEMENTARY THAT THE WRITTEN CONTRACT
CANNOT BE CONTRADICTED BY PAROL
EVIDENCE. [HN8] PAROL EVIDENCE MAY BE
ADMITTED TO CONTRADICT OR VARY A
RECEIPT, BUT WHERE THE  RECEIPT
CONSTITUTES A CONTRACT PAROL EVIDENCE
TO CONTRADICT OR VARY ITS TERMS IS
INADMISSIBLE. IN THE CASE AT [*21] BAR,
PAROL EVIDENCE WAS ADMISSIBLE ON THE
THEORY THAT THE PLAINTIFF WAS INDUCED TO
EXECUTE THE RELEASE BY REASON OF THE
FALSE REPRESENTATIONS MADE BY THE
AGENT OF THE DEFENDANT COMPANY. SEE 17
O. JUR. PP. 510, 569, 572. FURTHERMORE, THE
RECORD SHOWS THAT COUNSEL FOR THE
DEFENDANT INTERPOSED NO OBJECTION TO
THE INTRODUCTION OF THIS EVIDENCE AND IN
FACT CROSS-EXAMINED THE PLAINTIFF AT
LENGTH ON THIS MATTER. WE CONCLUDE
THAT THE JUDGMENT OF THE TRIAL COURT IS
NOT SUPPORTED BY SUFFICIENT EVIDENCE, IS
CONTRARY TO THE MANIFEST WEIGHT OF THE
EVIDENCE, AND CONTRARY TO LAW. THE
MOTION OF THE DEFENDANT FOR A FINDING IN
ITS FAVOR FILED AT THE CLOSE OF ALL THE
EVIDENCE SHOULD HAVE BEEN
SUSTAINED.THIS COURT ENTERS JUDGMENT
FOR THE DEFENDANT, WHICH THE TRIAL
COURT SHOULD HAVE RENDERED.




