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LEXSEE 32 OHIO N.P. (N.S.) 65 

 
EQUITABLE LIFE ASSURANCE SOCIETY v. THEODORE A. FREDA, ET AL. 

 
[NO NUMBER IN ORIGINAL] 

 
STATE OF OHIO, COURT OF COMMON PLEAS, FRANKLIN COUNTY 

 

1934 Ohio Misc. LEXIS 1440; 32 Ohio N.P. (n.s.) 65 
 

February 24, 1934, Decided 
 
DISPOSITION:  [*1]  Demurrer overruled. 
 
HEADNOTES: CONTRACT FOR PAYMENT OF 
GOLD NOT INVALIDATED BY ACT OF 
CONGRESS PROHIBITING SUCH PAYMENT. 
  
Bills and Notes--Contract for payment of gold--How 
affected by Act of Congress, passed March 9, 1933. 
  
1. Constitutional Law §  143. 
  
Lawful contract for payment of gold, held not invalidated 
by Act of Congress, passed March 9, 1933, prohibiting 
and making such payment illegal. 
  
2. Negotiable Instruments §  113. 
  
Plaintiff, payee of note requiring payment "in gold coin 
of the United States of America of the present standard 
of weight and fineness," held entitled to payment in law-
ful currency of the United States in a sum equal in value 
to the amount of gold called for in the note. 
 
JUDGES: KING, J. 
 
OPINION BY: KING 
 
OPINION:  

 [**65]  KING, J. 

This is an action in foreclosure, the plaintiff alleging 
in the first cause of action of his petition that the defen-
dants on the 3rd day of February, 1930, executed and 
delivered to plaintiff their certain promissory note in the 
sum of $ 3600.00 with interest at 6% per annum payable 
in monthly installments of $ 38.67. The note which is 
attached to the petition and upon which suit is brought 
recites that said sum of $ 3600.00 is payable, "in gold 
coin of the United States of America of the present stan-
dard of weight and fineness." 

The petition alleges further that defendants having 
defaulted in their contract and that there is due and ow-
ing plaintiff upon said note the sum of $ 3598.18. 

 [**66]  The defendant demurs to the petition on the 
ground that the contract is illegal and unenforceable be-
cause the note calls for payment in gold and that by act 
of Congress passed March 9, 1933, such is prohibited 
and made illegal. Counsel in his brief contend that under 
this act for the defendant to pay the sum of money would 
make them criminals, subjecting them to fine and pun-
ishment. 

The act of Congress to which counsel [*2]  refer and 
upon which he bases his claim provides as follows: 

"(n) Exchange of gold coin, bullion and certificates 
for other currency on order of Secretary of Treasury; 
costs, penalties. Whenever in the judgment of the secre-
tary of treasury such action is necessary to protect the 
currency system of the United States, the Secretary of 
Treasury in his discretion, may require any or all indi-
viduals, partnerships, associations and corporations to 
pay and deliver to the treasurer of the United States any 
or all gold coin, gold bullion and gold certificates owned 
by such individuals, partnerships, associations and cor-
porations. Upon receipt of such gold coin, gold bullion or 
gold certificates, the secretary of the treasury shall pay 
therefor an equivalent amount of any other form of coin 
or currency coined or issued under the laws of the United 
States. The Secretary of the Treasury shall pay all costs 
of the transportation of such gold bullion, gold certifi-
cates, coin or currency, including the cost of insurance 
protection, and such other incidental costs as may be 
reasonably necessary. Any individual, partnership, asso-
ciation or corporation failing to comply with any re-
quirements of the [*3]  Secretary of the Treasury made 
under this subsection shall be subject to a penalty equal 
to twice the value of the gold or gold certificates in re-
spect of which such failure occurred and such penalty 
may be collected by the Secretary of the Treasury by suit 
or otherwise." 
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It is further alleged by defendant that the president 
of the United States issued the following executive order: 

"By virtue of the authority vested in me by Section 5 
(B) of the act of October 6, 1917, as amended by Sec. 2 
of the act of March 9, 1933, entitled 'An act to provide 
relief in the existing national emergency in banking and 
for other purposes,' in which amendatory act Congress 
declared that a serious emergency exists, I, Franklin D. 
Roosevelt, President of the United States of America do 
declare that said national emergency continues to exist 
and pursuant to said section do hereby prohibit the 
hoarding  [**67]  of gold coin, gold bullion, and gold 
certificates within the continental United States by indi-
viduals, partnerships, associations and corporations and 
hereby prescribe the following regulations for carrying 
out the purposes of this order; 

"Sec. 1 * * * * 

"Sec. 2. All persons are hereby required [*4]  to de-
liver on or before May 1, 1933, to a Federal Reserve 
Bank or a branch or agency thereof or to any member 
bank of the Federal Reserve System all gold coin, gold 
bullion, and gold certificates now owned by them or 
coming into their ownership on or before April 28, 1933, 
except the following: 

"(a) * * * * 

"(b) Gold coin and gold certificates in an amount not 
exceeding in the aggregate $ 100.00 belonging to any 
one person." 

As above stated, defendant claims that because the 
obligation which was entered into with the plaintiff 
called for payment in gold, it is now invalid and unen-
forceable on account of the provisions of the act of Con-
gress, supra, and the action of the Secretary of the 
Treasury of the United States and the executive order of 
the President of the United States, promulgated in pursu-
ance to said act of Congress. 

It is not disputed that the plaintiff loaned to the de-
fendant the sum of $ 3600.00 which the defendants 
agreed to pay and upon which obligation they are now in 
default. Further, the defendant executed and delivered to 
the plaintiff a mortgage upon the premises described in 
the petition to secure the payment of said sum of money. 
Plaintiff prays for judgment [*5]  in the sum of $ 
3600.00 that a decree of foreclosure be entered, the 
mortgaged premises to be sold and the proceeds derived 
thereof by the sheriff be applied toward the satisfaction 
of the judgment. 

The defendant demurs, "to the petition." As to the 
second and third causes of action, there is no question 
but that each cause of action is sufficient as against de-
murrer. The general demurrer to the petition having been 

filed and having reached the conclusion that two causes 
of action are sufficient, the court would be warranted in 
overruling the demurrer, thus making it unnecessary to 
discuss the question raised by defendants as to the unen-
forceability of the note by reason of the act of Congress, 
supra. However,  [**68]  in view of the lengthy discus-
sion by counsel and the insistence with which he has 
urged in his brief the illegality of the contract on account 
of the act of Congress, we shall dispose of the questions 
presented. It is urged in brief by defendants that the obli-
gation of defendants entered into before the passage of 
the act of Congress and the orders of the Secretary of the 
Treasury and the President of the United States is can-
celled and nullified by the act of [*6]  Congress, conse-
quently they are not obliged to pay their debts. With this 
contention we can not agree. The act of Congress in 
question and the authority exercised in pursuance thereof 
were measures adopted and necessitated by the financial 
and economic conditions existing and were for the pur-
pose of stabilizing the currency of the country. This act 
neither expressly nor by inference invalidates contracts 
lawfully entered into providing for payment in gold. 
Such was not the purpose or the intention of the enact-
ment. Moreover, Congress is without authority to cancel 
the debt owed by defendants to plaintiff, calling for 
payment in gold, which contract or obligation, at the time 
it was entered into was in all particulars lawful. If defen-
dants were correct it would amount to the confiscation of 
plaintiff's property without compensation. 

The Constitution of the United States would not 
permit legislation producing such results as contended by 
defendants. 

The Constitution grants the Congress the power to 
coin money and regulate the values thereof. The act in 
question is in pursuance of this constitutional grant and 
authority. The power to coin money is a great trust de-
volved upon Congress,  [*7]  carrying with it the duty of 
creating and maintaining a uniform standard of value 
throughout the Union. There is no authority in any legis-
lative body to promulgate or sanction acts of flagrant 
injustice. 

"For as there are unchangeable principles of right 
and morality, without which society would be impossi-
ble, so there are fundamental principles of eternal justice 
upon the existence of which all constitutional govern-
ment is founded and without which government would 
be an intolerable and hateful tyranny. 

"'There are acts,' says Justice Chase in Calder v. 
Bull, 'which the Federal and State Legislatures can not do 
without exceeding their authority'." 

 [**69]  Among these he mentions, "a law which 
punishes a citizen for an innocent action, a law that de-
stroys the lawful, private contracts of citizens, a law that 
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makes a man a judge in his own case, and a law which 
takes the property from A and gives it to B." "It is 
against all reason and right," says the learned Justice, 
"for a people to entrust a Legislature with such powers 
and therefore it can not be presumed that they have done 
it. The genius, the nature and the spirit of our state gov-
ernments amount to a prohibition [*8]  of such acts of 
legislation and the general principles of law and reason 
forbid them. The Legislature may enjoin, permit, forbid 
and punish, they may declare new crimes and establish 
rules of conduct for all citizens in future cases, they may 
command what is right and prohibit what is wrong, but 
they can not change innocence into guilt, punish inno-
cence as crime or violate the rights of an antecedent law-
ful private contract or the right of private property." 

The inviolability of lawful contractual relationships 
both public and private is an institution of our country, 
founded by the fathers and which has contributed so 
largely to the greatness of our country and the prosperity 
and well being of its citizenship. No legislative authority 
should sanction or judicial tribunal tolerate any act that 
would tend to destroy or weaken our faith in this struc-
ture. 

We conclude that the interpretation of the Act of 
Congress, supra, by counsel for defendants is wholly 
unwarranted. That it was not the intention of Congress, 
nor does the act provide that contracts lawfully entered 
into for the payment of gold are invalid and unenforce-
able. We would be content to conclude with the forego-
ing observations,  [*9]  but in view of the fact that the act 
of Congress in question renders at this time the payment 
of gold impossible, we shall anticipate the inquiry as to 
the means of payment. 

In our opinion, this precise question was answered 
in the case of Feist v. Socite Intercomunale Belge d' 
Electricite, decided by English House of Lords on De-
cember 15, 1933. Suit in that case was brought upon a 
bond, the clause providing for the payment of the bond 
being as follows: "In sterling, in gold coin of the United 
Kingdom of or equal  [**70]  the standard of weight and 
fineness existing on September 1, 1928." At the time 
when suit was instituted by plaintiff the gold standard in 
England was suspended. The situation with reference to 
the payment of obligations calling for payment in gold 
are similar to the situation in this country, that is to say, 
gold was unavailable. The plaintiff was insisting that he 
was entitled to a judgment for the payment of the obliga-
tion in gold. The British Court of Appeals had previously 
held that a bond containing a gold clause could be satis-
fied by the tender of paper currency in the amount speci-
fied in the bond. The British House of Lords in reversing 
this judgment [*10]  said, Lord Russell of Kellowen, 
speaking for the court, said: 

"Again, if one looks at clause 4 of the bond, the ref-
erence which it contains to gold coin of the United King-
dom can not bear its literal meaning. There is no issue or 
amount outstanding 'In gold coin of the United King-
dom.' Taking even clause 1 by itself it would be practi-
cally impossible to fulfill its literal requirements even if a 
sufficiency of gold coin were still in circulation for, ac-
cording to its strict reading, the coins tendered would all 
have to be coins of the exact standard of weight and ex-
act standard of fineness specified in the coinage act, 
1820, without remedy, allowance or variation from the 
standard. Thus neither in clause 1 nor clause 2 can the 
words have been intended by the parties to carry their 
literal interpretation. 

"I, therefore, ask myself the question if the words of 
the gold clause can not have been used by the parties in 
the sense which they literally bear ought I to ignore them 
altogether and attribute no meaning to them, or ought I, 
if I can discover it from the document, attribute some 
other meaning to them? Clearly the latter course should 
be adopted if possible for the parties must [*11]  have 
inserted the special words for some special purpose, and 
if that purpose can be discerned by legitimate means 
effect should be given to it. 

"In my opinion the purpose can be discerned from 
clause 4, in which the reference to gold coin of the 
United Kingdom is clearly not a reference to the mode of 
payment but to the measure of the company's obligation. 
So, too, condition six which again is a clause but not 
directed to mode of payment, but to describing and 
measuring liability, shows that the words are used as 
such as measure." 

"In just the same way I think that in clauses one and 
two of the bond the parties are referring to gold coin of 
the United Kingdom of a specific standard of weight  
[**71]  and fineness not as being the mode in which the 
company's indebtedness is to be discharged, but as being 
the means by which the amount of that indebtedness is to 
be measured and ascertained. I would construe clause 
one not as meaning that 100 pounds is to be paid in a 
certain way, but as meaning that the obligation is to pay 
a sum which would represent the equivalent to 100 
pounds if paid in a particular way. In other words, I 
would construe the clause as though it ran thus, 'pay 
[*12]  * * * in sterling a sum equal to the value of 100 
pounds if paid in gold coin of the United Kingdom, of or 
equal to the standard of weight and fineness existing on 
the first day of September, 1928'." 

* * * * 

"The treatment of the gold clause as indicating a 
mere modality of payment without reference to a gold 
standard of value, would be not to construe it but to de-
stroy it." 
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The plaintiff in the instant case under the contract is 
entitled to have the obligation paid in lawful currency of 
the United States of America in a sum equal in value to 

the amount of gold called for in the note. Any other con-
struction, in our opinion, would destroy the contract. For 
the foregoing reasons, let the demurrer be overruled. 

 


