Irvin v. City of Shaker Heights et al Doc. 103

UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF OHIO
EASTERN DIVISION

RODNEY IRVIN, ) Case No.: 1:06 CV 1779
Plaintiff ;
V. ; JUDGE SOLOMON OLIVER, JR.
CITY OF SHAKER HEIGHTSegt al, ;
Defendants : ) ORDER

The following Motions are currently pendingthre above-captioned case between Plaintiff
Rodney Irvin (“Plaintiff” or “Irvin”) and Defendats City of Shaker Heights (“City Defendant”),
Mayor of Shaker Heights Rawsdormer Chief of Police UgrinicAssistant Chief of Police (now
Chief) Lee, and police officers Sgt. Mastnardo, @&irlozzi, Ptl. Emlaw, Cpl. Pizon, Sgt. Allison,
Ptl. McCandless, and Cpl. Gozelanczyk: (1) Sgt. Mastnardo’s Motion for Summary Judgment (ECF
No. 47); (2) the other above-named officertnflividual Officers”) Motion for Summary Judgment

(ECF No. 48); and (3) the City of Shaker Hegglihe Mayor, Police Chief, and Assistant Polic

D

Chief’'s Motion for Summary Judgment (ECF No. 50).

U)

For the following reasons, the court hereby grantemhand denies in part Sgt. Mastnardo’
Motion for Summary Judgment (ECF No. 47); grantpart and denies in part the Individua
Officers’ Motion for Summary Judgment (ECF No. 48), and grants in full the City, the Mayor, pnd

the current and former Chiefs of Police’s Motion for Summary Judgment (ECF No. 50).
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I. FACTSAND PROCEDURAL HISTORY
On July 27, 2005, at approximately 10:30 p.Riaintiff Rodney Irvin was walking home,
pushing his two-year-old daughter in a tricycle, near E. 154th Street and Kinsman Aven
Cleveland, Ohio. (Irvin Dep., ECFAN99-2 at 70.) Irvin saw his former brother-in law, Bob Nang

(“Nance”), in a passing vehicle and began a conversatimh.at(71.) Nance handed Irvin his

e in

e

business card.ld. at 76.) Aware of the police car behind Nance, Irvin suggested that he pul| off

the main street and onto 154th Street; Nancea@hd the two resumed their conversatida. at
76.) Defendant Mastnardo, a poral at the time, was drivin@at police car accompanied by his
canine partner. (Mastnardo Dep.,FER0. 97-2 at 53.) He turnedwaell and drove past Irvin and
Nance, and then made a U-turihd. He maintains that as he approached, he saw a hand-to-H
transaction between the two meid. @t 57-58.) According to Manardo, he believed Nance anc
Irvin were engaged in a drug transactioll. &4t 64.) He parked on the other side of 154th, told t
dispatcher he was making a traffic stop, and got out of hisldaat(59, 68.)

Accounts differ as to whether Mastnardo ttakgun from its holster and released his do
on initially leaving the car. Irvin maintains that Mastnardo approached Nance’s car initially
his gun drawn and that the dog I police car at the same timgrvin Dep., ECF No. 99-2 at 84,
97.) Nance stated right after the incident thatgun was not initially dramy but at Irvin’s criminal
trial he testified that the gun was out as Mastnardssed 154th Street frams patrol car. (Nance
Statement, ECF No. 97-14 at 5; Nance Testiyp) ECF No. 97-6 at 423.) Mastnardo maintains
however, that he did not drawstgun until he reached the frontiddince’s car, just a few feet from
Irvin, after he determined that Irvin was not conmpdywith his instructions and might pose a threa

(Mastnardo Dep., ECF No. 97-2 at 7@,) He states that he @alsed the dog from his vehicle by
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remote control later in the interactiorid.(at 90.) Mastnardo told Nance to place his hands on the

steering wheel, and Nance complietl. &t 70; Nance Testimony, ECF No. 97-6 at 366.)

The specifics of the interaction between Masinand Irvin are also in dispute. Irvin sayy
he forcefully questioned Cpl. Mastnardo’s ans in pulling his weapon and allowing his police do
twice to approach Irvin’s daughter. (Irvin DelpCF No. 99-2 at 86, 92-93, 98.) Irvin alleges, witl
support from Nance’s testimony, that Mastnardo katd he was under arrest before there was a
physical contact.Iq. at 101; Nance Testimony, ECF No. 9a6371.) Mastnardo maintains, with
support from Nance’s séimony, that Irvin was uncooperativedeargumentative. (Mastnardo Dep.
ECF No. 97-2 at 71-72; Nance Testimony, El&. 97-6 at 370.) The parties disagree abo
whether Irvin’s hand was in his pocket at anynpoiIrvin Dep., ECF No. 99-2 at 102; Mastnardc
Dep., ECF No. 97-2 at 76.)

A physical altercation ensued. Mastnardo asgshet he sharply pushed Irvin in the cheg
in order to secure Irvin’s cooperation in removing his hand from his pocket as instru
(Mastnardo Dep., ECF No. 97-2 at 8#g says that Irvin then struck him in the shoulder and neg
area. [d. at 86-88.) Mastnardo says he disengagedltdor faster backup, reholstered his weapot

and only then summoned his police dog for assistarideat(89-90.) According to Mastnardo,

Irvin then pushed the tricycle into him, triedaionch him, and the two men grappled as the tricycle,

with Irvin’s daughter strapped into it, fell to the sidé&d. @t 102-106.) Mastnardo asserts that th
dog bit Irvin in accordance with its training, in ordeprotect the officer, and that Irvin repeated|y
beat the dog’s head against the ground, ogusibroken tooth and other injuryid.(at 108, 128;

seeAff. of Dr. Richard Thompson, HENo. 47-5.) Mastnardo asserts that the several efforts
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subdue Irvin, using precisely aimed strikes to the body and a sleeper hold, had only mafgina
success. (Mastnardo Dep., ECF No. 97-2 at 109-120.)

Irvin alleges that Mastnardo hit him in the dhéisat the two men never “tussled,” and that
he never struck Mastnardo. (Irvin Dep., ECF No29@t 113.) Irvin statethat he was attacked
and bitten by the police dogld(at 104-07.) Irvin describes a tofrwar with the dog as he tried
to prevent the dog from biting him, and he mamgahat Mastnardo struck him in the head from
behind, knocking him on top of the dodd.(at 105.) Irvin states thhe was never put in a sleepe
hold. (d. at 134.)

Irvin alleges that several other officersglmning with Defendants Elaw and Pizon, arrived
at the scene and begéhitting, kicking, and simping him.” (Irvin Dep., ECF No. 99-2 at 121;
Compl., ECF No.1 at  29.) He remembers besgpulted by Det. Carlozzi, who also allegedly
dismissed his expression afrecern about his daughter witie words “fuck her.” Ifl. at 124.) He

remembers Sgt. Allison being at the scene but alleges no specific actions bydhian.184-35.)

L

He is not certain but believes Ptl. McCandless @pl. Gozelanczyk were involved in the allege
beating as well. Id. at 157.) Irvin acknowledges that he touned to struggle with all the officers
while attempting to reach his daughteld. @t 124-25, 157.)

All the backup officers describe an intenseiggle to subdue Irvin. (Ind. Def. Affs., ECF
Nos. 48-2 through 48-7.) Cpl. Gozelanczyk saystibatas the first one to arrive and that at that
point Irvin was still on his feet struggling wiMastnardo. (Gozelanczykff., ECF No. 48-6 at
8.) Sgt. Allison says he joined Gozelanczyk and Bjzon in grappling with Irvin. (Allison Aff.,
ECF No. 48-5 at  10.) Ptl. McCandless aversitbatid not have contaafith Plaintiff and instead

tended to Irvin's daughter in the tricycle. ¢Mandless Aff., ECF Na18-3 at 1 11, 13.) Ptl.




Emlaw also avers that he had no contact with Plaintiff and was tasked with searching Ng
vehicle. (Emlaw Aff., ECF No. 48-7 at 11 11, 15.)

Irvin states that after being arrested, hikeedsfor medical help for his bite wounds ang
bruises on several occasions over the next few days, but received no real attention, excef
aspirin, until several days later at the county jail. (Irvin Dep., ECF No. 99-2 at 163.) In con
Gozelanczyk avers that he asked Irvin if he needed meassistance bui Irvin declined.
(Gozelanczy Aff., ECFNo.48-€alf13.) The county doctor, a week lateold Irvin that since the

wounds were not infected, they would he#&haut incident. (IrvinDep., ECF No. 99-2 at 163.)

Irvin maintains that the bite wound in his chest became a keloid and still itches on ocdalsion.

at 161-62.) Mastnardo, meanwhile, had injuries dfte struggle that led tais not being cleared
to return to full duty until early February 2006. (Mastnardo Dep., ECF No. 97-2 at 23.)

Irvin was charged with felonious assaultapolice officer, assault on a police dog, an
child endangerment. His Indictment was lateradee to include two additional felonies. (Compl.
ECF No. 1 at 1 37.) He wasable to post bond and was imprisoned from July 2005 until Febru

2006. On February 6, 2006, a juigund Irvin not guilty on all felony charges; after a nolq

contendere plea, he was foundliyuof a misdemeanocount of child endangerment. (Journal

Entry, ECF No. 48-8.)

One piece of evidence available for the cniah trial was a compact disc containing
surveillance footage from the front of a public works building in Shaker Heights. (Evident
Hearing Trans., ECF No. 97-11 at 44-45.) Officeay it showed Irving, Nance, and Mastnard
approaching the scene of the incident but, becalige orientation, could not have captured an

of the actual encounterld( at 10-11, 73). Testimony and physical evidence about the orienta
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of the camera and the location of theident corroborate this assertiond. @t 17-21.) Sometime

between Irvin’s trial and discovery in this actitime CD disappeared from the case file and coujd

not be located. 14. at 80.) After a hearing on March 16, 2011, the court determined thalf
disappearance does not harm Plaintiff's case and declined to issue sanctions against Defg
(Order Denying PI. Mot. for Sanctions, ECF No. 84.)

An anonymous letter making reference to the video footage was received in the S

Heights Law Department at some point during pendency of this case. (Cannon Dep., ECF No.

98-4 at 16; Anonymous Letter, ECF No. 98-6.) Purporting to be from a member of the P

Department, the letter charged that the footagéradicted some of Mastnardo’s testimony and was

being covered up.ld.) The Chief and Assistant Chief nvath officers and asked them to review
the case and report back any concern, but there was no direct investigation of the letter’s ck
(Lee Dep., ECF No. at 11, 16.) Accord to one of the officers presehief Ugrinic said in the
meeting that he was “not going to get into theihaf investigating rumor and innuendo.” (Marvin
Lamielle Dep., ECF No. 98-3 at 47, 52.)

As a result of the events leading up to his a@asdtjury trial, Plaintiff filed a Complaint in
this court on July 24, 2006. (ECF No. 1.) Irviaioks that Defendants vited his Fourth, Fifth,
Eighth, and Fourteenth Amendment rights. He brings his claims pursuant to 42 U.S.C. 88
1985, and 1988, and under state law. (Compl., ECF No. 1 at 1 2, 44, 65, 83.)

Count | of Plaintiff's Complaint is for “Wongful Search and Seizure; Excessive Use
Force in violation of rights and privileges sesdiby 4th and 14th Amendments and 42 USCA Se¢
1983.” (d. at9.) Countllis for “8th Amendment®ation: Refusal of Medical Treatment.I'd(

at10.) Countlll is for “Assauéind Battery [a]nd Intentional Infliction of Emotional Distresdd. (
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at 11.) Count IV is fo“False Arrest.” [d. at 12.) Count V is entitled, “Probable Cause,” and
claims that “Defendants lacked probable cause inlwio make an arrest of his person because they
had no basis for conalling he had or was committing a crime.ld.(at 13.) Count VI is for
“Malicious Criminal Prosecution.”ld.) Count VIl is fo “Conspiracy.” (d. at 14.) Count Eight
is for “Negligent Supervision” and claims that the City of Shaker Heights “failed or neglected to
supervise, direct or control officers in the corasion of the unlawful conduct against the Plaintiff.
(Id.) Count IXis for “Punitive Damages.ld( at 15.)
Il. LEGAL STANDARD
A. Summary Judgment
Federal Rule of Civil Procedure 56(a) governs summary judgment motions and provides:
A party may move for summary judgment, identifying each claim or
defense—or the part of each claim or defense—on which summary
judgment is sought. The court shall grant summary judgment if the
movant shows that there is no genuiligpute as to any material fact
and the movant is entitled to judgment as a matter of law. . . .
A party asserting there is no genuine dispute as to any material fact or that a fact is genuinel
disputed must support the assertion by:
(A) citing to particular parts of materials in the record, including
depositions, documents, electronically stored information, affidavits or
declarations, stipulations (including those made for purposes of the
motion only), admissions, interrogatory answers, or other materials; or
(B) showing that the materials cited do not establish the absence or
presence of a genuine dispute, or that an adverse party cannot produce
admissible evidence to support the fact.
Fed. R. Civ. P. 56(c)(1).

In reviewing summary judgment motions, thasid must view the evidence in a light most

favorable to the non-moving party to determine whether a genuine issue of material fact gxists
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Adickes v. S.H. Kress & C&98 U.S. 144, 153 (1970)hite v. Turfway Park Racing Ass'n, Inc.
909 F.2d 941, 943-44 (6th Cir. 1990). A fact is “er@l” only if its resolution will affect the
outcome of the lawsuitAnderson v. Liberty Lobby, Ine77 U.S. 242, 248 (1986). Determinatiof

of whether a factual issue is “genuine” regsirensideration of the applicable evidentiar

standards. Thus, in most cases the court gdrgtle “whether reasonable jurors could find by @

preponderance of the evidence that the [n@wing party] is entitled to a verdict.1d. at 252.

However, “[c]redibility judgments and weighing of the evidence are prohibited during fthe

consideration of a motion for summary judgmerffilers v. Scheihill88 F.3d 365, 369 (6th Cir.

1999). The moving party has the burden of production to make a prima facie showing that it is

entitled to summary judgmenCelotex Corp. v. Catretd77 U.S. 317, 331 (1986). If the burder

of persuasion at trial would be on the non-mowagy, then the moving party can meet its burdgn

of production by either: (1) submitting “affirmative evidence that negates an essential elemgnt of

the nonmoving party’s claim”; or (2) demonstrating “to the court that the nonmoving parnty’s

evidence is insufficient to establish an essential element of the nonmoving party’s d¢thim.”

If the moving party meets its burden obguction, then the non-moving party is under an

affirmative duty to point out specific facts in tleeord which create a genuine issue of material fagt.

Fulson v. City of Columbu801 F. Supp. 1, 4 (S.D. Ohio 1992Zhe non-movant must show “more

UJ

than a scintilla of evidence to overcome sumnaadgment”; it is not enough to show that there i

slight doubt as to material facttd. Moreover, “the trial court no longer has a duty to search the

entire record to establish that it is bexdfa genuine issue of material facgtreet v. J.C. Bradford
& Co.,886 F.2d 1472, 1479-80 (6th Cir. 1989) (citifrgo-Lay, Inc. v. Willoughby863 F.2d 1029,

1034 (D.C. Cir. 1988)).




B. Qualified Immunity
Section 1983 permits actions seeking damages for constitutional violations committe
persons acting under color oést law. 42 U.S.C. § 198.Qualified immunity protect: ar official
from liability if the official's conduc doe: nol violate “clearly established” statutory or

consitutional rights that a reasonable person would have known were in exisiHarlow v.

d by

Fitzgeralc, 457 U.S 80C, 818 (1982). The Supreme Court has stressed that the “contours of the

right mus be sufficiently cleal that a reasonabl official would understan thai what he is doing
violatesthairight.” Andersoiv. Creightor, 485 U.S.635 64((1987) This does not mean that “an
official actior is protectei by qualifiec immunity unles: the very actior in questiol has previously
been held unlawful.”ld. (citing Mitchell v. Forsyth 472 U.S. 511, 535 (1985)). Rather, it mean
that “in light of pre-existing law the unlawfulness must be apparefshierson483 U.S. at 640.
E.g, Malley v. Briggs 475 U.S. 335, 344-45 (198@itchell, 472 U.S. at 528)avis v. Scherer
468 U.S.183 (1984).

A defendant bears tlinitial burden of putting forth facts & suggest that he was acting
within the scoptof his discretionar authority Rich v. City of Mayfielc Heights, 955 F.2d 1092,
109t (6th Cir. 1992) However, the plaintiff bears the uli@te burden of proof to show that thg
defendants are not entitled to qualified immuniyegener v. Covingto®33 F.2d 390, 392 (6th
Cir.1991). “[T]he burden is on thegphtiff to allege and prove th#te defendant violated a clearly|
established constitutional right3purlock v. Satterfield,67 F.3d 995, 1005 (6@ir. 1999).

In Saucier v. Katz533 U.S. 194, 201 (2001), the Supreme Court held that, in addressin
issue of qualified immunity, a court must first determine whether there is a violation

constitutional right before addressing the issuelwdther the right was clearly established. Whil
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this approach may be appropriate in many cases, it is no longer mandatory. The Supremeg Cou

modified this approach iRearson v. Callaharb55 U.S. 223, 236 (2009). Distrand circuitcourt
judgetare allowec the freedon to determin«which pronc of the immunity analysi: to addresfirst.
Id. at 821 see als Water: v. City of Morristowr, 24z F.3c 353 36( (6th Cir. 2001 (A plaintiff
must (1) identify a violation of a clearly establishe constitutione right; anc (2) show that the
officer actecin ar objectivelyunreasonab manner., It should also be noted that some panels
the Sixth Circuit have appliec a third step involving the sufficiency of the evidence. Grawey v.
Drury, 567 F.3c 302 30¢ (6th Cir. 2009). This step requires “the court to determine whether
plaintiff has offered sufficient evidence to indte that what the official allegedly did was
objectively unreasonable in light of the clearly established righit.”
[11. LAW AND ANALYSIS
A. Seizure and Excessive Force: Sergeant Masthardo
1. Terry Stop
a. Constitutional Violation
Defendant Mastnardo argues that his initi& e of Irvin and Nance for questioning was
justified pursuant tderry v. Ohig 392 U.S. 1 (1968). (Def. Mastm®’s Br. in Supp. of Summ. J.,
ECF No. 47-1, at 9-1Gee alsoAff. of Trooper Shaun Smart, ECF No. 47-4 at 7.) A stop of
citizen for investigative purposes, based on a reasonable suspicion of criminal activity, may in
a search for weapons to help ensure the saféheonvestigating officeéiregardless of whether he
has probable cause to arrest the individu@ktry, 392 U.S. at 27. Such a search may, in turn, le

to evidence that gives an officer probable cause to make an &8esste.gid. at 7.

-10-
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To evaluate aTerry stop,” the court considers whether the officer had a reasong

ble

suspicion of criminal activity and whether hesbe conducted the seizure with a reasonable degree

of intrusion. United States v. David30 F.3d 345, 354 (6th Cir. 2005). The “reasonable suspicic
standard draws on the totality of the circumstandgsited States v. Arvizib34 U.S. 266, 274
(2002). To make the latter judgment, the court @stals “whether the degree of intrusion into th
suspect’s personal security was reasonably related in scope to the situation at hand, which is
by examining the reasonableness of the officalsduct given their suspicions and the surroundir
circumstances.United States v. Hardne®04 F.2d 353, 356 (6th Cir. 1986) (citifigrry, 392 U.S.
at 19-20).

Mastnardo argues that several factors made him suspect that Plaintiff and Nance
engaging in a drug transaction, including thadfide conversation anthoroughfare, the high-
crime nature of the neighborhoode tiact that Irvin was wearing a jacket on a summer evening, 4
the lateness of the hour for walking a small child outdoors. (Def. Mastnardo’s Br. in Sup
Summ. J., ECF No. 47-1 at 10-EEe als&mart Aff., ECF No. 47-4 at 7-8.) Mastnardo’s expe
avers that it was reasonable for Mastnardo to take precautions, since drug dealers are often
(Smart Aff., ECF No. 47-4 at 4.)

Whether or not the incident occurred in gtiicrime area is disputed. Defendant relies g

the Director of the Statistical Analysis Centetled Ohio Department of Public Safety, Office o

Criminal Justice Services, Lisa Shoaf, producespart showing incidents that have occurred in zip

code 44120 (Aff. of Lisa Shoaf, ECF No. 47-23he does not provide analysis of this repor

Plaintiff attached aunexecute affidavitfrom Lisa Shoaf, to which she included a report of criming

-11-

—

=

nn

judg

g

Wer¢

ind

D. of

—

arme

n



activity in zip code 44122. (unexecuted Aff Lisa Shoaf April 2009 ECF No. 97-13. As this

affidavit is unexecuted, it can not be considered as evidence. Fed. R. Civ. P. 56(c)(4).

Mastnard: averredd that where Plaintiff and Nance stopped was “in a known, high diug

trafficking aree.” (Mastnardo Aff., ECF No. 47-3, 1 39() Mastnardo also averred thal

“[s]ignificant druc activity takes place in the are: where the hand-to-han transactio occurred In
fact, it is one of the mos notoriou«druc trafficking area in the greate Clevelancarea.’ (Id.al114.)
Whethe ar aretis considere to be high-crime is “relevan to the reasonabl suspicioi calculus.”
Unitec State v. Caruthers, 45€ F.3c 459 467 (6th Cir. 2006) se¢alsc Unitec State v. Martin, 289
F.3c 392 397 (6th Cir. 2002 (“The facithata giver locale is well knowr for criminal activity will
noi by itself justify a Terry stop but it is among the various facs that officers may take into

account.”) lllinois v. Wardlow, 528 U.S. 119, 123 (20) (“An individual's presenc in a ‘high

crime area, standin( alone, is not enough to support a reasonable, particularized suspicion of

criminal activity, but a location’s characteristics are relevant in determining whether
circumstance are sufficiently suspicious to warrant further investigat’).n. However, the
CaruthersCourt acknowledged the “dangers of relyiog easily or too heavily on these contextus

factors” and explained that “[tHhciting of an area as ‘high-cretrequires careful examination by
the court, because such a description, unlegseply limited and factually based, can easily serv
as a proxy for race or ethnicity.”Caruthers 458 F.3d at 467 (quotingnited States v.
Montero-Camargp208 F.3d 1122, 1138 (9th Cir. 2000) (en banc)).

Plaintiff admits that he was phisg his daughter in a tricycleahnight. He also admits that

he was wearing a jacket. Plafhmaintains that his only physical contact with Nance was takin

his business card from him, when the car wilsa;m Kinsman directly in front of Mastnardo’s

-12-
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police cart (Irvin Dep. at 76.) Taking Plaintiff's versiarf the facts as true, the question is whether
the totality of the circumstances gave Mastnardo reasonable suspicion to cohelugtstop.

When a police officer withesses a haneitmd exchange in an area known for drug
transactions, the officer has reasonable suspicion to believe that criminal activity id afied
States v. Sweened02 F. App’x 37 (6th Cir. 2007) (Tha#ficers observed a group of men, one of
whom was holding money and another plastic batga intersection known for drug activity. The
Court determined that the officers had reasanahbkpicion to stop orad the men driving away
from the group in a minivan.$ee also United States v. Hodtbs. 92-5112 & 92-5113, 1992 WL
322373, at *3 (6th Cir. Nov. 5, 1992) (Officers observed an exchange with individuals in an|area
known for drug trafficking, and the Court determined that this gave them reasonable suspicjon tc
conduct arerry stop.).

Given that Mastnardo saw Nance hand somethihgitolate at night in an area known for
drug transactions, this court finds thatd#teardo had reasonable suspicion to condiiet@y stop.

b. Clearly Established

As the court has found that no constitutiom@llation occurred, it need not determine

whether Plaintiff's right was clearly establisheldastnardo is entitled to qualified immunity for

making the initialTerry stop.

! Mastnardo gives conflicting testimony about when, or if, he saw a hand-to-hand

transaction. However, for the purposes of a qualified immunity analysis, the court
credit’'s Plaintiff's version of the facts as true.
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2. Arrest
a. Constitutional Violation
Mastnarddoe: not argue thal he hac probablc causi to make ar arres ancinstea(pursues
the argument that undeTerry, he coulc use force to “dislodge the [P]laintiff’'s conceale hand.”

(Def. Mastnardo’s Br. in Sug of Summ J.. ECF No. 47-1 al 17.) Plaintiff argues, in support of

=

his wrongful seizure claim, that an investigatory st ripen into an arrest, at which point a
officer needs probable cause to justify the arrest.

The Courtin Unitec State v. Obasg, 15 F.3c 603 607 (6th Cir.1994 (quotin¢ Berkemer
v. McCarty, 468 U.S. 420, 439-40 (1984)), explained that during an investigatory stop,

“the officer may ask the detainee a moderate number of questions to
determine his iddity and to try to obtain information confirming or
dispelling the officer’s suspicions. But the detainee is not obliged to
respond. And, unless the detainee’svegrs provide the officer with
probable cause to arrest him, he must then be released.”

According to Irvin's account, what began a3ery stop ripened into an arrest almost
immediately. Irvin has testified that he was told he was under arrest very early in the encounter
while he was arguing with Mastnardo aboutdffecer’s initial menacing conduct. (Irvin Degat
101; see alsd\Nance Testimony at 371 (asserting that Irvin was “mouthing off” and Mastnaydo

responded by saying, “you're going to jail’).) As Maatdo has not presented evidence that he hiad

probable cause to arrest Plaintiff, he is not entitled to qualified immunity for theZarrest.

In addition to alleging a wrongful search and seizure in Count | of his Complaint,
Plaintiff alleges that “Defendants lacked probable cause in which to make an
arrest of his person” in Count V and entitles that Count as “Probable Cause. The
court interprets the claim to really be one of unlawful seizure, which requires the
court to undertake an analysis of whether probable cause existed. Thus, Count V
is dismissed, but Count | remains.

-14-




b. Clearly Established Right

It is clearly-established that an officer cannot arrest a person without probable ¢
Dietrich v. Burrows 167 F.3d 1007, 1012 (6th Cir. 1999\ ]bsent probable cause to believe tha
an offense had been committed, was being conuhitiewas about to be committed, officers mal
not arrest an individual.”). Therefore, Miaatdo’s Motion for Summary Judgment on Plaintiff’s
wrongful seizure claim is denied.

3. Excessive Force
a. Constitutional Violation

The Supreme Court has held that force used in making seizures must be “objec
reasonable in light of the facts andcamstances confronting” the officearaham v. Conngi90
U.S. 386, 397 (1989). The Court has cautioned thatréasonableness’ of a particular use of forc
must be judged from the perspective of a reasenahter on the scene, rather than with the 20/2
vision of hindsight.”Id. Even when an arrestee is resistaathas a constitutional right to police
conduct that does not “cross the line frarbduing an individual to assaulting hinLawler v. City
of Taylor, 268 F. App’x 384, 387 (6th Cir. 2008 Factor: to be considere wher determining
whethe use of force was unreasonable include: “(1) the severity of the crime at issue, (2
immediac of the threa pose« by the suspec to the officers or others anc (3) whethe the suspect
is activelyresistin¢arres or attemptin(to evadearres by flight.” Williamsv. City of GrosstPointe
Park, 496 F.3d 482, 486 (6th Cir. 2007) (internal citation omitted).

The physical altercation began when Mastnaigkhed Irvin in the chest. (Irvin Dep. at 1043
(“[1]t was like a punch, a punch with a push behiig; Mastnardo Dep. at 84 (“I push[ed] him in

an attempt to remove his right hand from his pockeség alsdNance Testimony at 371 (After
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telling Irvin he was going to jail, Mastnardo “walked up to him and grabbed him . . . toward the
chest area.”).) Irvin denies retaliating and says that a moment later, as he was recovering hi
balance, he was attacked by the police dog and bitten in the chest and thigh. (Irvin Dep., ECF Nc
99-2 at 104, 107-110.) He says he fought withdttgeto defend himself, and Mastnardo did not call
off the dog’s attack until the arrival of the other officerkl. &t 114.)

According to Plaintiff, the force used included Mastnardo punchivtgkneeing Plaintiff,
Mastnardo’s police dog biting Irvin, aMastnard: hitting Plaintiff in the heacwith a harc object.
The use of police dogs car be excessive forceWhite v. HarmonNo. 94-1456, 1995 WL 518865,
at *3 (6th Cir. Aug. 31, 1995) (danine handler was not entitledaalified immunity for bringing
a little-trained dog to an arrest scene where thetifgiad already been hdcuffed and for failing
to prevent the dog frorhiting the plaintiff.); see also McGovern v. Vill. of Oak Lag003 WL
139506, at*7 (N.D. Ill. Jan. 17, 2003) (denysummar judgmenonthe plaintiff’'s excessiv force
claim where the plaintiff was hiding unde a trailer, attempte to surrende' anc ther was bitter by
apolice dog): Vathekaiv. Prince George’s County54 F.3d 173, 178 (4th Cir. 1998) (“An attack
by an unreasonably deployed police dog in the cafraseizure is a Fourth Amendment excessiye
force violation.”);cf. Matthews v. Jone85 F.3d 1046, 1051-52 (6th C11994) (holding police dog
attack not excessive force where plaintiff igedrseveral warnings and presented a threat
Moreover, Irvin alleges that Masirdo struck him on the head with a hard object, which in itself
can constitute excessive force in the Sixth Circ8ee Davis v. BergepNo. 98-3812, 1999 WL
591448, at *4 (6th Cir. July 27, 1999) (reversingrgrof summary judgment where the plaintiff

ignored police instructions and was struck in the head with an asp baton).
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Under Irvin’s account of the facts, therefore tourt finds that the level of force Mastnardg

used in securing the arrest amounted to atitatisnal violation. The suspected crime of drug

activity was not an intrinsically violent one. Irwiras not an immediate threat with his hands visibl

and his daughter in front of him. Although hesnsagumentative, he was not actively resisting ¢r

evading arrest. Therefore, un@&moakMastnardo’s use of force wast justified by the situation.
4. Clearly Established
In cases involving unleashed police dogs, the Sixth Circuit maintains a bright-line rule

an attack by a dog must be preceded by a warning:

It was clearlyestablishe [by the sprin¢ of 2002 that police officers

violate the Fourth Amendment’s protection against excessive force

when they dispatch a police dog to find and seize a criminal suspect

without first giving a clear warning such force will be used if the

suspect does not surrender.
Baker v. SnydeNo. 1:.03-CV-89, 2004 U.S. Dist. LEX 30056, at *27 (E.D. Tenn. May 11, 2004
citing Matthews v. Jone85 F.3d 1046, 1050 (6th Cir. 1994) &wbinette v. Barne854 F.2d 909,
911 (6th Cir. 1988)se¢alsc Vathekal, 154 F.3c al 17€< (“Fourth Circuit preceder existingin 1995
clearly established that failure to give a warning before releasing a police dog is objec
unreasonab in ar excessiv force context™ (citing Kopiv.Wing, 94z F.2c 265 26€& (4th Cir.1991)).
Here, Irvin avers that he was not refusing twesuder and that he recedzao warning of the dog’s
impending attack. (Irvin Decl., ECF No. 97-1 at { 38i¥ right in those circumstances to be frg
of the alleged level of force was clearly estdi#s. Moreover, the proscription against gratuito

blows to the head is well esteed in the Sixth CircuitSee Dugan v. Brook818 F.2d 513, 517

(6th Cir. 1987). Qualified immunity on the claim for excessive force is therefore denied.
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In summary, the court holds that Mastnardorismune from suit on the issue of his initial

basis for an investigative stop of Plaintiff. &ified immunity is denied, however, on Plaintiff’g
claims that his arrest was illegal and that he was subjected to excessive force.
B. Seizure and Excessive Force: Other Officers
1. Basisfor Arrest
a. Constitutional Violation

Individual Officers argue that they had “readolessuspicion - if not outright probable caus
- to detain” Plaintiff because “[w]hen they arrdsat the scene, the Bag Officers witnessed the
plaintiff resisting arrest.” @dividual Officers’ Br. in Supp. csumm. J., ECF No. 48-1, at p. 11.
Mastnardo radioed for other officers to join him at the scene of Irvin's arrest. In a subse
transmission, he radioed for the other officerssiep it up,” indicatinga need for emergency
assistance. (Mastnardo Dep., ECF No. 97-2 at Mt€andless Aff., ECF No. 48-3 at 1 8.) As
result, certain Defendant Officers arrived on the scene to help defend Mastnardo and sg
struggling with Irvin. Gee e.g.Gozelanczyk Aff., ECF No. 48-6 at 1 8.)

The backup officers were not required to inquite the origins of th situation in order to
determine whether Irvin was resisting an illegitimate ar®ee United States v. Henslég9 U.S.
221, 231 (1985) (explaining that “officers, who muasten act swiftly, cannot be expected t
cross-examine their fellow officers”) (quotitinited States v. Robinsos36 F.2d 1298, 1300 (9th
Cir. 1976)).

According to Irvin’s version of events, thasas no basis for the other officers to know th

the arrest was illegitimate or that Irvin had ereed no danger to Mastnardo. Therefore, summ
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judgment is appropriate for the backup officers onidsge, because their choice to arrest Plainfjff

was not a violation of his rights.
b. Clearly Established Constitutional Right

Since the court has found that the backup offibadsprobable cause to arrest Plaintiff, th

court need not evaluate whether Plaintiff's right was clearly established.
2. Method of Arrest and Excessive Force
a. Individual Defendants at I ssue

Plaintiff's testimony about the alleged beating includes acknowledgments that he may
confused some officers with other§Seg@rvin Dep., ECF No. 99-2 at 121, 126, 155 (“When | w4
on the ground, like | said, | could see various ones, but by me moving my head and really cc
tell.”); see also idat 132-33 (“Some of ‘em was whooping and some of ‘em was standing.”
Individual Officers’ Reply, ECF No. 100 at 2.) Soméisirvin’s testimony is specific. He maintain
that Officer Emlaw physically harmed him dugithe arrest. (Irvin Depo., ECF No. 99-2 at 115-1
121-22.) He includes a specific description of théevéind orange jersey Carlozzi wore during tH
incident. (d. at 123-25.) Irivn also testified thaff@er Pizon kicked and kneed himld(at 121-
22.) In his Opposition Brief, Irvin does not point to evidence irrecorc explainin¢ whai Officers
Allison, Gozelanczylanc McCandles did. However, Irvin does refer to the officers in general a
state( thai they bee and kicked him. Id. al 125-26. Furthermore, Officers Allison and
Gozelanczy avel thai they helpecto subdui Irvin. (Gozelanczyk Aff. ECF No. 48-6 at 1 9-10;

Allison Aff., ECF No. 48-5 at 10.)

-19-

e

have

1S

uldn

JJ

e




While Irvin’s testimon is tentative and somewhat uncertain as to some of the Indiviqual

Officers, nevertheless he testifigmht all of the Individual Officexr were involved with restraining
him.
b. Constitutional Violation

Individual Officers argue thatdly did not use excessive force because it was appropria

subdue Plaintiff when they observed Plaintiffi@ged with Sgt. Mastnardo and/or the police dog.”

(Individual Officers’ Br. in Supp. of Summ. J., ECF No. 48-1 at 13.)
Irvin maintains that all his struggles were nonaggressive attempts to resist being hand
and to reach his daughter. (Irvin Dep., EC#. RH9-2 at 124-125, 157.) Hkescribes continued

stomping and beating by the police even though the “only thing that was waving around w.

mouth and my arm.”Iq. at 127.) He states that afterwarsl lhéad was ringing and he had stiffnegs

eto

lcuffe

AS M

in his neck, arm, and rotator cuffld( at 145.) Construing these allegations in the light most

favorable to Plaintiff, they suggest that altholghwvas not yet handcuffed, he presented no thre
While some efforts to immobilize him would thiee appropriate, beatingakicking would not be.

See Baker v. City of HamiltpA71 F.3d 601, 607 (6th Cir. 2006) (When the plaintiff had his hal

up in a “surrender” position and an officer struck gtaintiff in the head and the knee, the office

was not entitled to qualified immunitygeealsc Tapg v. Banks, 1 F. App’x 344 35C (6th Cir. 2001)
(“[1]t is not objectively reasonabl for ar officer dealin¢ with ar essentiall complian person, to
strike the person' legs twelve to fifteen times in the absence of resistanc Shreviv. Jessamine
CountyFiscal Court, 455 F.3c 681 687-8¢ (6th Cir. 2006 (An officer was not entitlec to summary
judgmen wher he struck the plaintiff in the eye with a stick and jumped up and down on

plaintiff's back anc struckthe plaintiff’'s neck anc shoulder while the plaintiff waslaying dowr and
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incapacitate from peppe spray.) The court therefore finds that Irvin’s account supports a findi
thai certair Defendar Officers of the City committecla constitutional violation by using excessiv
force during the arrest.

c. Clearly Established Right

(D

As discussed abov#e principle of force proportionate to necessity is well established in

the Sixth Circuit. See Shrevel53 F.3d at 688 (“Cases in this circuit clearly establish the right

people who pose no safety risk to the police todefitom gratuitous violence during arrest.”). The

court therefore finds that qualified immunityrniset appropriate because Irvin’s account support
finding that the backup officers violated a cleabtablished constitutional right to be free fror
gratuitous beating when arrested. As a result, Individual Defendants Emlaw, McCandless,
Allison, Gozelanczyk, and Carlozzi are not entitledwalified immunity on the issue of excessiv
force.
C. Refusal to Provide Medical Treatment
1. Constitutional Violation

The Complaint charges that Individual Defentsaviolated Irvin’s Eighth Amendment rightg

by withholding needed medical care. (Compl., BGF 1 at  55.) However, it is the Fourteenth

Amendment guarantee of the right to due process that requires the state “to provide medical
persons who have been injured while being apprehended by the pGliigedf Revere v. Mass.
Gen’l Hosp, 463 U.S. 239, 244 (1983). The Siktircuit has held that “[¢ sustain a cause of actior
under 8 1983 for failure to provide medical treatmijtplaintiff must establish that the defendant
acted with ‘deliberate indifference to serious medical needgdtkins v. City of Battle CregR73

F.3d 682, 685 (6th Cir. 2001) (quotiggtelle v. Gamble429 U.S. 97, 104 (1976)). Thisis in pal
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a subjective standard, requiring that a plairgifbw that officers natnly had reason to know but
actually knew that the plaintiffad serious medical needd. The deliberate-indifference test alsp
sets a high objective standard, as the plaintiftandergo “conditions posing a substantial risk pf
serious harm.’Farmer v. Brennaj511 U.S. 825, 834 (1994) (citittelling v. McKinney509 U.S.
25, 33 (1993)). Even arisk of such harm violdkesConstitution. The Sixth Circuit has held that
“itis sufficient to show that he actually expemed the need for medical treatment, and that the nged
was not addressed within a reasonable time fraBlkackmore v. Kalamazoo Coun890 F.3d 890,
900 (6th Cir. 2004).

Mastnardo and the Individual Defendants arga¢ Biaintiff only sustained minor injuries.

Irvin and Mastnardo agree that Mastnardo suggested to paramedics on the scene of the aryest t

Irvin be examined. (Mastnardo Aff., ECF NE.-3 at 11 29, 39; IrviDep., ECF No. 99-2 at 137.)
However, Irvin maintains that the paramedias bt attend to him. (Irvin Dep., ECF No. 99-2 at

154.) In contrast, Gozelanczyk avers that Irvinlided an offer of medical attention that night.

—n

(Gozelaiczyk Aff., ECF No. 48-6 at { 13.) Irvin sakiss injuries were photographed the night ¢

1°2)
(¢]

the arrest and that on several occasions ovdoliogving days he asked for medical help becau
of the dog bites and head pain. (Irvin Dep., E@F99-2 at 159-164.) Nonedless, he was not seen
by a doctor until after arriving atétcounty jail six days laterld;) At that point, the doctor did not

think the uninfected wounds were serious, andeaming they were a week old, laughed at Irvin{s

concern.ld.) This evidence provides only weak support for an objective finding of “substantiallrisk

of serious harm” from the wounds going untreated.
Neither the Complaint nor Plaintiff’'s Depositi specify which individuals are accused gf

manifesting deliberate indifference. Mastnardb midt take Irvin into custody, and before leaving
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the scene he suggested that paramedics examinedsito. the officers in the station, Irvin has ng

—+

presented evidence that they knew of his bite wounds to the chest and thigh. He names only o

officer who knew the extent of Irvin’s woundsaatime when treatment was appropriate, an offic

named Westfall, at the Shaker police station. Irvin says that when he asked Westfall “could

doctor or a nurse, he stated to me they wba’nobody here probably until Thursday or Friday,

(Irvin Dep., ECF No. 99-2 at 160.) Irvin has mamed Officer Westfall in this action and ha|
presented no evidence in support of the claiat #iny other individual acted with deliberat
indifference. $ee id.at 130.) Cpl. Gozelanczyk voluntsethat he saw and photographed th
wounds and avers that he believed them toiber. (Gozelanczyk Aff ECF No. 48-6 at 11 13, 18.
Irvin does not put forth any evidence that Gozelanczyk did not believe this or that he acte
deliberate indifference. Accordingly, summauggment is granted to all Individual Defendants g
the charge of refusal to provide medical treatment.
2. Clearly Established Constitutional Right

Since the court has found that there was otation of Plaintiff's constitutional right, no

further analysis is necessary.
D. Malicious Prosecution

Plaintiff contend tha Individual Defendar police officers violatec his constitutione rights
by maliciously prosecutin himfor feloniousassau ona police officer,assau onapolice dog and
child endangermer (Compl., ECF No. 1 at 1 76-80Plaintiff brings the claim of malicious
prosecutio withoui specifyin¢ whethe he is doin¢ sc unde federa or stat¢ law. Both federal and
Ohiclawrecognizimalicious prosecutio asacognizablitort. Crissv. Springfield Tw., 564N.E.2d

44C (Ohic 1990) Trussel v. Gen Motors Corp. 55€ N.E.2c 73z (Ohic 1990). The elements of
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malicious prosecutio in Ohigare “(1) malice in institutinc or continuing the prosecutior (2) lack
of probabl«cause anc (3) terminatior of the prosecutio in favor of the accused. Criss, 564N.E.2d
al443 Malicious prosecution is alsorecognized federal clairThacke v. City of Columbu, 328
F.3c 244 25¢ (6th Cir. 2003) To establish the federal claimgetplaintiff must ow that (1) the
defendant officer influenced or participatedti® decision to prosecute; (2) there was a lack
probable cause for the criminal prosecution; (3)llaetiff suffered a deprivation of liberty due tq
the prosecution; and (4) the proceeding wesolved in the plaintiff's favoiSykes v. Andersp25
F.3d 294, 308-09 (6th Cir. 2010).

Defendant Mastnardo argues that he “is enttbexiimmary judgment because the plaintiff]
allegations amount to mere speculation and conjecture, unsupported by the factual record
allegations are insufficient to defeat a motion for summary judgment.” (Mastnardo’s Br. in §
of Summ. J., ECF No. 47-1, at 18-19ndividual Defendants interpréhe malicious prosecution

claim to be based in state law and maintain that “the plaintiff in this matter cannot prese

of

(%)

Su

bUPP.

It an)

evidence that would satisfy the high standadassary to demonstrate malice, wanton misconduct,

or bad faith. That the plaifitimay make bald allegations, unsubstantiated by the factual recor

inconsequential. Mere allegations are insufficterovercome summary judgment in this instancs.

(Individual Officers’ Br. in Supp. of Summ. J., ECF No. 48-1 at 17.)
Plaintiff provides no evidence in support of malicious prosecution claim in his Briefs ir
Opposition. As stated above, one way a wééat can succeed on summary judgment is

demonstrating “to the court that the nonmoving party’s evidence is insufficient to establis

essential element of the nonmoving party’s clai@€lotex477 U.S. at 331. However, even whele

a summary judgment motion is uncontested, as ircdss, a court is not permitted to merely ent
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judgment in the moving party’s favo6tough v. Mayville Cmty. S¢ii.38 F.3d 612, 614 (6th Cir.

1998) (“[A] district court cannot grant summary judgmbin favor of a movant simply because th

adverse party has not responded.”) Instead,abdg mmay grant summary judgment only if after p

close examination of the Motion and the documemnssipport, the court determines that no genui
issue of material fact remaingd.; Turner v. FMC 23 F. App’x 415, 417 (6th Cir. 2001).

The law on malicious prosecution is that a grand-jury indictment creates a presumpt
probable causeHarris, 422 F.3d at 327 A plaintiff can overcome this presumption only if hg

present evidencithat the officer “(1) stated a deliberatédahood or showed reckless disregard f

the truth [at the hearing] and (2) that the allegéallse or omitted information was material to the

[court’s] finding of probable cause.Gregoryv. City ofLouisville, 444 F.3c 725 758 (6th Cir.
2006). Ohio law is substantially the same: “a grand jury indictment in the criminal prosec
creates a rebuttable presumption that defendants had probable cause to prosecute, unless th

shows those proceedings received perjured tesinor were otherwise significantly irregular.’

Mayes v. City of Columbu664 N.E.2c1340, 1346 (Ohio App. 10 Dist. 1995) (citation omitted),

Therefore, Mastnardo and the Individual Defartdargued that Plaiff would not be able
to put forth evidence of malicious prosecution, entted, Plaintiff did not do so in his Oppositiot
Briefs. As aresult, summary judgment on the nalis prosecution claim is hereby granted in fav
of Mastnardo and the Individual Defendants.

E. Conspiracy

The Complaint alleges that all Individual Defentaparticipated in a conspiracy to violat

his constitutional rights, as prohibited by 42. U.S.C. § 1983 and 42 U.S.C. § 1985(2). (Compl

No. 1 at § 83.)
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1. Conspiracy Pursuant to 1983
Defendants arguthai Plaintiff cannot put forth any facts that support his contention t
Defendants engaged in a conspiracy in violabig1983. (Def. Mastnardo’s Br. in Supp. of Sumn
J., ECF No. 47-1 at 20 (“To the ext the plaintiff make: allegation of a conspiracy those

allegation are vagueanc conclusor anc utterly without factua support.”)) Mastnardo argues that

“[P]laintiff simply fails to offerany evidence of a conspiratorialragment or plan. To the extent

the plaintiff makes allegations atonspiracy, those allegations are vague and conclusory and uf
without factual support.” 1d.) When Irvin was asked why he thinks the police engaged i
conspiracy, he answered: “I don’t know why tHeyd about the whole thing. You know, | jus
assume and speculated that they did it becaudasthardo trying to become sergeantand I, I ¢
only speculate and assume, like they did.” ifir@ep., ECF No. 99-2 at 208.) The Individug

Defendants incorporate Mastnardo’s arguments as their own.

hat

-

terly

In response, Plaintiff argues a 8 1983 conspiracy occurred when the Defendants

unconstitutionally denied him fair access to tloairtes. He points to the disappearance of t
surveillance-camera evidence and the failure tomgaeveal, or preserve the anonymous lettdr) (
In the Sixth Circuit, this type of claim is limited to actions taken before the case wasSwekel
v. City of RivelRougy, 11€F.3¢ 1259 1267 (6th Cir. 1997 (“Whenthe abusitranspire post-filing,
the aggrieve: partyis alread in courtanc that courtusually car addres the abuse.” (citing Foster

v. City of Lake Jacksol, 28 F.3d 425, 430 (5th Cir. 1993) (holding that the right of access to

courts does not include “the right to proceed éeliscovery abuses after filing”)). Here, the

anonymous letter was received, and allegedly mishandled, after the present litigation wag

(Cannon Dep., ECF No. 98-2, at 21 (indicating ad@®bgcame aware of letter “sometime after t
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filing of this litigation”).) Summay judgment is therefore appropriate on the claim that Defendgnts

impaired Plaintiff's access to the courts by responding inappropriately to the letter.

As to the videotape, this court has previgusetermined that Plaintiffs case was nagt

prejudiced by its disappearance. (Order Denying Rlot. for Sanctions, ECF No. 84 at 4.) |
follows that Plaintiff’'s access todttourts was not impaired by the mishandling of the videotape
that summary judgment on this claim in favor of Defendants is appropriate.
2. Conspiracy Pursuant to § 1985

To succeed on a claim under § 1985, Plaintiff must prove that there was “some rac
perhaps otherwise class-based invidiously disiciatory animus behind the conspirators’ action
Kush v. Rutledge460 U.S. 719, 726 (198 (quotin¢ Griffin v. Breckenridge 405 U.S 88,102
(1971)).

Mastnard: argue thai Plaintiff has nol presente any evidence of racial or class-base

animus. (Def. Mastnardo’s Br. in Supp. of SundmECF No. 47-1 at 23.) Again, the Individug

Defendants incorporate Mastnardo’s arguments as their own.

Plaintiff argues that summary judgment slibabt be granted in Defendants’ favor o
Plaintiff's claim pursuant to 8 198%) because “Mr. Irvin is an Atan-[AJmerican male that was
the victim of a conspiracy perpetrated by all wkigéendants. The racial discrimination that he h
suffered is significant and continuing. Thiacral discrimination is the animus behind th
defendants’ action.” (Pl.’s Opp. to City’s Mdar Summ. J., ECF No. 98 at 25.) In support
Plaintiff's conspiracy claim pursuant to 8 1985(B)aintiff argues that Defendant impaired hi
access to the courts. Plaintiff admits that he rslagtv that the conspiracy was motivated by rac

or class-based animus.
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Therefore, other than pointing out that Rtdf is African-American and the Individual
Defendants are white, he provides no evidenceppart of his claim. Vague allegations are ngt
enough to state a valid claim for cpiracy to deny civil rights. In the Sixth Circuit, “it is well-
settled that conspiracy claims must be pled with some degree of specieitiefrez v. Lyncj826
F.2d 1534, 1538 (6th Cir. 1987) (citidgco v. Bloechle739 F.2d 239, 245 (6th Cir.1984)). Thug,
summary judgment is granted on the § 1985 conspiracy claim.

F. Assault and Battery

Plaintiff brings state tort actions against$ffaardo and the IndividuBefendants for assault
and battery and intentional infliction of emotional distress. (Compl.,, ECF No. 1 at 1Y 60-61.)
Individual Defendants have moved for summadgment pursuant to the @hPolitical Subdivision
Tort Liability Act, Ohio Rev. Code § 2744.04t, seq.(Individual Officers’ Br. in Supp. of Summ.
J., ECF No. 48-1 at 15; Def. Mastda’s Br. in Supp. of Summ. J, EQNo. 47-1 at 24.) This statute
immunizes municipal employees from damages actiassg from their official duties, unless they

acted outside the scope of their official resjilmfiBes; behaved maliciously, in bad faith, wantonly,

or recklessly; or are subject to liability by statuOhio Rev. Code § 2744.03(A)(6). Plaintiff argues
that a reasonable jury could find that they acte#tlessly. (Pl.’s Opp. t¥lastnardo Mot., ECF No.
97 at 40-41; Pl.’s Opp. to Officers’ Motion, ECF No. 99 at 10-11.)

In Ohio, whether an officer’s actions were reds, wanton, or malicious is usually a questign
for the finder of fact.See, e.gFabrey v. McDonald Village Police Dep&39 N.E.2d 31, 35 (Ohio
1994) (citingMatkovich v. Penn Cent. Transp. G481 N.E.2d 652, 655 (Ohio 1982)). The standayd

is a high oneFabrey, 639 N.E.2d at 36 (requiringdah“the actor must be conscious that his condyct

will in all probability resultin injury”); see also Roszman v. Sam&0 N.E.2d 420, 423 (Ohio
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1971) (requiring that “the evidence establish[Higposition to perversity on the part of th
tortfeasor”).

Viewed in the light most favorable to Plaffitthe evidence in this case does not rule o
possible findings of recklessness. If Mastndadew his initial shove to Irvin’s chest was likely tg
lead to the police dog attacking Irvin, a reasonable jury might find that the contact constity
battery that was wanton or reckless. And, if Riffiwas, as he hasaiimed, mostly passive unde
unrelenting beating and kicking by the Individudfi€ers, the jury could find their actions to bg
reckless assault and battery as well. Summalgment is therefore denied on the state-law clai
of assault and battery against Sgt. Mastnardo and the other Individual Officers.

G. Intentional Infliction of Emotional Distress

In addition to invoking political subdivision imumity on Plaintiff's Claim for Intentional

Infliction of Emotional Distress, Mastnardo atiee other Individual Defendants also argue that

Plaintiff has not made out@ima faciecase for intentional infliction of emotional distress. ([
Mastnardo Reply, ECF No. 102 at 12-14.) In Ohio, the tort requires

(1) that the actor either intendamlcause emotional distress or knew

or should have known that actions taken would result in serious
emotional distress to the plaintifR) that the actor’'s conduct was so
extreme and outrageous as to go “beyond all possible bounds of
decency” and was such that it carcbasidered as “utterly intolerable

in a civilized community,” (3) tat the actor’'s actions were the
proximate cause of plaintiff's psl injury, and (4) that the mental
anguish suffered by plaintiff is serious and of a nature that “no
reasonable man could be expected to endure it.”

Roelen v. Akron Beacon Journab9 F. Supp.2d 685, 696 (N.D. Ohio 2002) (quokgte v. Pyle
463 N.E.2d 98, 103 (Ohio App. 1983)). The third elenoéthis tort requires a significant showing

with regard to emotional injury:
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Ohio Courts often seek someigence of medical treatment; expert
medical testimony, however, is not necessarily indispensable. . . . In
the absence of such expert testimony, however, the Plaintiff must
present some evidence in the record beyond mere allegations
suggesting a serious and debilitating emotional injury to serve as a
guarantee of genuineness in order to survive a motion for summary
judgment.

Barnes v. City of ToleddNo. 3:08-CV-02090, 2010 WL 1268044, at *11 (N.D. Ohio Jan. 15, 201L0)
(citing Burr v. Burns 439 F. Supp. 2d 779, 791 (S.D. Ohio 2006)¢re, Plaintiff has presented ng

medical evidence and no supporting testimony fromrggdbeple that he has suffered psychic injur

o~

Consequently, summary judgment is appropriate on this claim.
H. City Defendants

Plaintiff has brought suit agairtsie city of Shaker Heights and against the Mayor, the Chief

of Police, and the Assistant Chief. (Compl., EGFINat 11 1, 3-4.) Since he is expressly suing the

three individuals in their official capacitietd(), his claims against them are redundafee

Kentucky v. Graham73 U.S. 159, 166 (1985) (holding than official-capacity suit is, in all

respects other than name, to be treatea suit against the entity”) (citiBgandon v. Holt469 U.S.

464, 471-472 (1985)). In the interest of efficieranyd clarity, therefore, the court dismisses a

claims against Mayor Judy Rawson, former ChidPaolice Walter A. Ugrinic, and Chief (formerly|

Assistant Chief) of Police Scott Lee, since they in truth claims against Shaker Heights itself.
1. State-Law Claims

Plaintiff is not clear in his Complaint whether he is bringing the claims of assault, battery,

and intentional infliction of emotional distress agathe City in this case. Possibly as a result pf

this, the City does not make an argument iNigion for Summary Judgment for immunity on state

law claims. Plaintiff argues in his Oppositioni@rthat the City’s conduct is not immune from
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liability because its acts or omissions were underidknaliciously, in badbath, or in a wanton or
recklessmanner. (Pl.’s Opp. to City’s Mot. for Summ.,EECF No. 98 at 26.) In the City’s Reply
Brief, it argues that it is entitled to immunity guant to Ohio Revised Code 8§ 2744. Ohio Revis
Code § 2744.02(A)(1) states that, “[a] political subslv is not liable in damages in a civil actio
forinjury . . . allegedly caused by any act origgion of the political subdivision or an employee ¢

the political subdivision in connection with a goveslental or proprietary function.” Municipalities

ed

are also immune from intentional-tort claims, such as assault, battery, and intentional infliction of

emotional distressSee Wilson v. Stark Cty. Dept. of Human Se639 N.E.2dL05, 107 (1994);
see also Walsh v. Vill. of Mayfieltlo. 92309, 2009 WL 1423921, at *2 (Ohio Ct. App. May 2
2009) (holding that a@olitical subdivision is immune from claims of malicious prosecution a
intentional infliction of emotional distress becatisey are intentional torts). Summary judgme
is therefore appropriate on all state-law claims.
2. Constitutional Claims

Under 81983, a municipality cannot be held kafar the actions of its employees under
theory ofrespondeat superiorMonell v. Dep’t. of Soc. Sery4.36 U.S. 658, 690 (1978). Insteac
a city could be liable for the action of its employddkey resulted from official city action, such
that the injury was inflicted bghe execution of the city’s “policy or custom, whether made by
lawmakers or by those whose edicts or acts may fairly be said to represent official gdhoyell
v. Dep’t of Social Servs436 U.S. 658, 694 (1978). If such dippor custom was not the “moving

force” of Plaintiff’'s harm, however, the city has no liabilitylonell, 436 U.S. at 694.

The Supreme Court stated that a propenaibf municipal liability under 81983 require$

the evaluation of two distinct issues: (1) whether a constitutional violation occurred; and (2) if
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a violation occurred, whether the munidipawas responsible for that violatio@ollins v. City of
Harker Heights 503 U.S. 115, 120 (1992). Determining whether the municipality be
responsibility for a constitutional violation requires@irby the injured partgf a “direct causal link
between municipal policy or custom and the alleged constitutional depriva@aty. bf Canton v.
Harris, 489 U.S. 378, 385 (1989). To establish sadimk plaintiff must “identify the policy,
connect the policy to the city itself, and show tifet particular injury was incurred because of t
execution of that policy."Coogan v. WixonB820 F.2d 170, 176 (6th Cir. 1987)(abrogated on ot}
grounds). A municipality may also be heldbla under 81983 if a violation of the plaintiff's

constitutional rights was the result of a failure to train officers of the municip@lagton 489 U.S.

ars

er

at 388. Failure to train can be the basis for §1983 liability only when this failure “amounts to

deliberate indifference to the rights of persons with whom police come into corlthct.”

As the court has already determined thatriifhicannot prevail on his claims for denial o

medical treatment and conspiracy against arth@individual Defendants, Plaintiff’'s claims thal

the City is responsible for denial of access to medical treatment and conspiracy fail as a mx
law.
a. Alleged Policy on Excessive For ce and Canine Officers

Plaintiff alleges that Shaker Heights failed tartrits officers adequately in the use of polig
dogs and the conduct of investigative stops or that the City had a policy in place that per
misuse of police dogs and the use of excessive force. (Compl., ECF No. 1 at 1 91-92.)

Further Plaintiff has no claim for failure toMestigate because, as Defendants argue, “[o]t
than the plaintiff himself, there is 1evidenc: of any othel person wha may have beerthe victims

of similar constitutiong violations pursuar to the policies or custom: of Shake Heights.” (Def.
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City’s Br. in Supp of Summ J.. ECF No.50-1 at 13.) Plaintiff does not provide any evidence in his

Opposition Brief of other persons who were arguably harmed by an alleged policy of fail|

investigate. Indeed, Irvin did not turn in tfeem that he was given which may have led to an

re to

internal investigation of his complaint because he believed a self-conducted investigation py thi

police would be a sham. (Irvin pg ECF No. 99-2 at 181-82.) Asesult, Plaintiff cannot prevail

on his claim.

The Plaintiff also cannot prau on a failure to train claim. Defendants correctly arglie

Plaintiff has offered no testimony from an expertany other probative evidence to support h
argument that the City had a policy of failurettain its officers. Further he has pointed to n
affirmative policy of the City regulating the aisof force or police dogs that violated hi
constitutional rights.
The Court’s staement inThoma: v. City of Chattanoog, 39¢€ F.3c 426 432-43: (6th Cir.
2005) (citingMonell, 436 U.S. at 694 an8d. of County Comm’rs of Bryan County v. Broa20
U.S. 397, 410 (1997)), is applicable here,
[t] he danger in appellants’ argumenthiat they are attempting to infer
a municipalwide policy based solely on one instance of potential
misconduct. This argument, taken to its logical end, would result in the
collapsing of the municipal liability standard into a simple respondeat
superior standard. This path to municipal liability has been forbidden
by the Supreme Court.
The court therefore grants summary judgment in favor of the City on this claim.
b. Unconstitutional Policy on Anonymous Complaints against Police

Irvin maintains, without citing case law, that the city has an unconstitutional policy of

investigating anonymous letters of complaint and that this policy played a part in hamperir

efforts to obtain redress for his injury through this action. (Pl.’s Opp. to City’s Mot., ECF Nq.
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at 12-13.) As the court has found, the anonymadtexjend the videotape to which it referred, wefe
not probative to this action, Plaintiff has not simawe was injured by such an alleged policy. He
therefore lacks the standing to raise this question and summary judgment is granted.
I. Punitive Damages

Punitive damages can be awarded in 8 1983 cases only “when the defendant’'s conduct
shown to be motivated by evil motive or intentwdren it involves reckless or callous indifference
to the federally protected rights of otherSrith v. Wadet61 U.S. 30, 56 (1983). Defendants haye
moved for summary judgment on the ground thagudh motive or reckless indifference could e

found by a reasonable jury. (Def. Mastnardo’s iBrSupp. of Summ. J., ECF No. 47-1 at 25%;

O

Individual Officers’ Br. in Suppof Summ. J., ECF No. 48 at 19-20; Def. City Mot., ECF No. 50|at
26-27.) As discussed aboveSectior IlI(F), the couricannorule out such a finding as a matter df
law; therefore, the motion for summary judgment is denied.
IV. CONCLUSION
City Defendant’s Motion for Summary Judgmentall counts is well-taken and is granted
in full. (ECF No. 50.) Defendd Mastnardo’s Motion for Summary Judgment is granted in part and
denied in part. (ECF No. 47.) The claimsegning against Mastnardo are: unreasonable seizlire,
excessive force, and the state-law assault amerpaThe Individual Officers’ Motion for Summary
Judgment is granted in part and denied in pCF No. 48.) The clais remaining against the
Individual Officers are: excessive force and state-law assault and battery.
IT IS SO ORDERED.
[S/ SOLOMON OLIVER, JR.

CHIEF JUDGE
UNITED STATES DISTRICT COURT

August 18, 2011
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