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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF OHIO
EASTERN DIVISION

DOROTHY CHAPPELL, : Case No. 1:06¢cv2135
Administratrix of the Estate of :
Deceased Brandon McCloud,

Plaintiff, :. JUDGE O'MALLEY
V.
CITY OF CLEVELAND, etal, OPINION & ORDER
Defendants.

Before the Court is thiglotion for Summary Judgment@éfendants John Kraynik and Philip
Habeeb(Doc. 62). For the reasons discussed below, the mot@BNSED .

. BACKGROUND

This case arises from the tragic shooting ldeaf.5-year-old Brandon McCloud in the City off
Cleveland, Ohio during the early morning hoursSeptember 1, 2005. Plaintiff, Dorothy Chappel
the grandmother of McCloud and Administratrixhié estate, has filed an action against Defendants,
City of Cleveland Police Detectives Philip Habealol John Kraynik (collectively, the “Detectives”),
alleging that the Detectives used excessivk unreasonable deadly force by shooting McCloud and
causing his death while executing a search warrant in Chappell’'s home. Chappell has assefted

following causes of action against the Detectives: (1) a Fourth Amendment excessive force claimunc
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42 U.S.C. 8§ 1983;and (2) Ohio law claims for (a) assault and battery; (b) reckless conduct

wrongful death; and (d) survivorship.

(€)

The Detectives have now filed a joint motion for summary judgment. The Detectives first grgus

that they are entitled to qualified immunity frddhappell’s § 1983 claim as a matter of law, becau
Chappell cannot establish that they acted inlgactively unreasonable manner under the applicat

constitutional standards. More specifically, theda&ves contend that the undisputed facts confir

that, at the time they had to make the “split-secgndgment about whether to use deadly force — the

moment in which they assert the Court must judge the reasonableness of a police officer's ¢
according to binding Supreme Court and Sixth Ciygrgtedent —they were coahted with a criminal
suspect who had unexpectedly and suddenly moved out of a closet in a small, dark bedroom
knife in his right hand. Accordingly, the Detectiveaial, in light of those undisputed facts, the Cou
must conclude that they had probable cause tovediiat McCloud presented a serious threat to the
physical safety and that they théore did not violate any clearlytablished legal standards in using
deadly force. Second, the Detectives argue thettcpkarly if they are entitled to qualified immunity
under § 1983, they also should be granted statutory immunity under Ohio law from Chappell’s
law claims.
Chappell, on the other hand, has vigorously opposed the Detectives’ joint motion. Ch3g
argues that: (1) the shooting was unjustified; (2) there are critical and material factual dispute

preclude the entry of summary judgment in favor of the Detectives; and (3) the Detect

! Chappell alleges that the Detectives’ conduct violated both the Fourth Amendment an
Fourteenth Amendment. (Doc. 1-2 at  23.) In the context of the right to be free from excessi
force, however, the Sixth Circuit applies a Fourth Amendment seizure analysis to the 8aéns.
Baker v. City of Hamiltor471 F.3d 601, 606 n.4 (6th Cir. 2006) (cit@gninillo v. Streicher434
F.2d 4612, 465-66 (6th Cir. 2006)).
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characterization of controlling precedent is far too narrow.

[I. STATEMENT OF FACTS

At approximately 5:00 A.M. on Septembgr 2008, Detectives Habeeb and Kraynik werge

executing a search warrant at Chappell’'s and Mok residence located at 7712 Jeffries Avenue

Cleveland, Ohio, when they shot and killed McClaudis bedroom. Many of the events leading u

[®]

to the shooting, the events during the shooting itself, and the events after the shooting are at le

marginally disputed by the parties. The staterotfaicts articulated belogpecifically identifies each
factual dispute; otherwise, if not specificalleittified, a fact is not deemed to be in disgute.

A. The Events Leading To The Detectives’ Use of Deadly Force On September 1, 2005

On the evening of August 31, 2005, Detectittbeeb and Kraynik were investigating amn

armed robbery of a pizza deliveryman at knifepo{Habeeb Dep. 87:11-91:5, May 30, 2007; Krayni

Dep. 41:24-42:22, May 29, 2007.) During the robbery, the victim, who had received a phone (

deliver pizza to an abandoned home, suffered a biaxkemwhile trying to avoid the advance of a knifet

wielding suspect who was wearing a gray wig, a \wask, and a long-sleeved black shirt. (Habeg

Dep. 90:17-91:5; Kraynik Dep. 42:13-46:1.) Thoblery took place at the 7800 block of Jeffrie
Avenue in Cleveland, which was near the resi@eof Chappell and Mc@ud at 7712 Jeffries Avenue.
(Habeeb Dep. 89:13-21; Kraynik Dep. 41:24-42:2.)

Upon learning the details of the robbery, bbDigtectives Habeeb and Kraynik immediately

believed that McCloud was the primary suspeagbart because McCloud previously had admitted {o

2 The separate and legally dispositive issue as to whether any of the disputed facts am
to a “genuine issue” of “material fact” under the summary judgment standard stated in Rule 56
the Federal Rules of Civil Procedure will be addressed in great detail below in the Law & Analy
section.
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committing 10-12 similar pizza delivery robberies with the same modus operandi and in the
general vicinity. (Habeeb Dep. 81:5-8, 88:13-Kéaynik Dep. 46:3-15.) Detectives Habeeb an
Kraynik had first met McCloud in May 2005, wherethinterviewed him about his involvement in

these other pizza delivery robberies. (Habeeb B&f@-10; Kraynik Dep. 25:99.) During this May

2005 interview, which lasted for several hours,ddgves Habeeb and Kraynik stated that McCloud

told them, in great detail, how he committed tiobberies. (Habeeb Dep. 80:7-84:5; Kraynik De

36:23-37:14.) For example, Detective Kraynik ddmx McCloud’s participation in these robberie$

as follows:
From top to bottom Mr. McCloud admitted torpeipation in each and every incident. He
admitted to committing the aggravated robbery. Each time he told me, specifically, what he d
it with, what weapons he used. Mostly knives,ibuine or two of the instances he did use a
firearm. | believe it was a — he said at onenpbe had used — actually beat someone over the
head with it in the course bk was running away and he |ts¢ weapon, that's why he went
back to knives. But without hesitation he toldahéis participation in each and every incident
that | put up on that board.

(Kraynik Dep. 36:23-37:1L)

Detectives Habeeb and Kraynik, now belieuingir primary suspect to be McCloud, who the)
knew from the May 2005 interview had made a pcacof fleeing from robberies through backyard

while discarding clothing items to change his appearance, continued their investigation of the

delivery robbery by searching nearby backyards where an eyewitness had observed the

San
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(Habeeb Dep. 91:8-92:17; Kraynik pe48:11-49:1.) During the search, the Detectives recovered a

gray wig and a long-sleeved black shirt in akyacd just north of the home where the pizza wags

supposed to be delivered. (HabeelpD#2:20-93:3; Kraynik Dep. 48:22-49:1.)

3 After his May 2005 confession, McCloud was charged as a juvenile for the robberies.
a result of a plea agreement, he was determined to be a delinquent based on one robbery in J
2005. He was placed on probation, with initial home detentiBeelraynik Dep. 38:5-40:23.)
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After depositing this evidence with uniformed officers, Detectives Habeeb and Kraynik {
attempted to acquire information associated thigdhnumber of the phone that called the pizza delive
restaurant. (Habeeb Dep. 93:24-94:16; Kraynilp.D&l:14-22.) This investigation revealed thg

identity of a young female whwad placed the orderld() The Detectives proceeded to interview th

female, who advised that she had placed the atdée request of other individuals, including a boly

she had met a year earlier. (Habeeb Ded1996:14; Kraynik Dep. 51:14-52:25.) Using her cell

phone, the female provided Detectives HabeelKaagnik with two telephone numbers from which

she had received the calls asking her to placertters. (Habeeb Dep. 9%-22; Kraynik Dep. 52:20-

her

ry

A\1”4

D

25.) Investigation of these telephone numbers revealed that one number was linked to a cell phone v

no subscriber information available, but thatat®er number was the hard line listed for 7712 Jeffrig

Avenue, Chappell’'s and McCloud’s home. afi¢eb Dep. 96:25-97:10; Kraynik Dep. 52:20-25.)
Next, at around midnight, after a phone cdiadion with Lieutenant Michael Connelty,
Detectives Habeeb and Kraynik went to Chdifgoand McCloud’s residerecat 7712 Jeffries Avenue
in an attempt to conduct a consent searckhefhouse for evidence and/or possibly speak wi
McCloud if he was home. (HabeBlep. 97:11-105:19; Ksaik Dep. 54:13-61:2°) The Detectives,
who were joined by two uniformed officers #fider Raymond Francell and Officer Kevin Grady

knocked on the door several times, but there was no ansigr. (

* According to Detective Habeeb, Lieutenant Connelly stated that the Detectives did nqt

“have enough information for an arrest warrant because positive identification had not been m
on Brandon McCloud because of the disguise, Lietitenant Connelly did believe that the

Detectives had enough information based on their investigation “to seek a search warrant” or a

“consent to search” of the house. (Habeeb Dep. 97:11-24.)

> It is unclear whether the Detectives ever received authority from a supervisor to cond
the attempted consensual searceeHabeeb Dep. 102:8-18; Kraynik Dep. 57:21-59:6.)
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Detectives Habeeb and Kraynik then returnetiédr police station to prepare a search warra
application for entry into Chappell’s and Md@d’s house at 7712 Jeffries Avenue to discover a
evidence that would connect McCloud to the pd=dasery robbery. (Habeeb Dep. 105:20-22; Krayni
63:3-11, 65:2-7.) Using a disk of old search watsdrom the Cuyahoga County Prosecutors Offic
the Detectives finished preparing the application at approximately 3:00 A.M. on September 1,
(Habeeb Dep. 105:20-107:3, 109:20-111:18; Kraynik D&@f0-73:20.) At that time, the Detectives
drove to the residence of Judge Timothy Mc@mitthe Cuyahoga County Common Pleas Court, {
that he could review the applicationd.J Judge McGinty reviewed the application and signed tl
search warrant, which expressly authorized exeoudf the warrant at artime — “making search in
the day or night season.” (Habeeb Dep. 114:P54; Kraynik Dep. 84:25-85:11; Doc. 63-16.)

The Detectives then returned to JeffrieseAue, Chappell’s and McCloud'’s street, to condu
surveillance of the house. (Habeeb Dep. 122:4&1&ynik Dep. 87:9-20.) Detectives Habeeb an
Kraynik stated that they wanted to wait for McCloud to come home or to wait until they obse
activity in the house before executing the search warem that they did not have to engage in
“dynamic entry,” but instead could knock on the daod speak to an adult occupant. (Habeeb D¢
122:18-21, 162:5-15; Kraynik Dep. 93:14-94:8.)

At approximately 4:11 A.M., while the Detiaees were conducting surveillance on Jeffrie
Avenue, Cleveland Police dispatcher Tina Wickloalled Detective Habeeb’s cell phone. (Doc. 81
“The Recorded Telephone Conversation of Septart, 2005"). During this conversation, Wickling

and Detective Habeeb discuss the following: Mtloud’s prosecution in Juvenile Court, in which
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Detective Habeeb states that McCloud robbed “15 pizza guys . . . with the same MO .. . and was n

enough to get by on probation” and tttae day he got off house astéhe started robbing people with




the same MO right down from his house”; (2) thetective Habeeb now sees a light on “in hi
bedroom™ (3) that if Wickline heard Detective Habe&ut of breath and barely audible, then yol
[Wickline] know he’s running”; and (4) in response to Wickline’s suggestion that Detective Halj
should “just shoot to kill,” Detective Habeeb replies, “absoluted:) (

Then, at approximately 4:45 A.M., Detectivesidab and Kraynik state that they saw a blag
male, who was later identified as McCloud’s unéfielvin Chappell, come out of the house at 771

Jeffries Avenue and take garbage to theettr (Habeeb Dep. 139:19-123; Kraynik Dep. 94:9-17.)

While Melvin Chappell denies taking the thagut (M. Chappell Dep. 63:6-64:8, May 24, 2007), the

Detectives claim that they made the decisioaxecute the search warrant only after they obsery

activity in the house. (Habeeb Dep. 139:19-141:23; Kraynik Dep. 94:9-17.) The Detectives

[92)

eel

Kk

the

notified a supervisor, Sergeant Rick Mahruniak, regarding their intent to execute the warrant and

request his supervision, as well as backup fuoiformed officers. (Habeeb 123:19-126:3; Kraynilk

Dep. 96:4-8.) According to the Detectives, hoaresergeant Mahruniak advised them that a doul
homicide had just occurred that required all supersiand available patrol officers to search for

murder suspect. (Habeeb Dep. 125:15-18; HikaypDep. 96:9-15.) Eventually, however, two

uniformed officers — Officer Shawn Smith and Offiddarcus Jones — were able to respond to the

Detectives’ location and assist with the executitthe warrant. (Habedbep. 146:13-149:9; Kraynik

Dep. 96:9-15.)

¢ Both Detectives Habeeb and Kraynik stated in their depositions that they later realize
that a light was not on in the house, but instead what they saw was merely a reflection of a str
light on the house. (Habeeb Dep. 130:5-132:6yKikaDep. 92:24-93:3.) The Detectives testified
that they did not believe McCloud was in the house on Jeffries at any time on the morning of

September 1, 2005 until they came upon him in his bedroom. (Habeeb Dep. 123:6-8, 149:17-2

seeKraynik Dep. 93:14-94:17, 98:17-99:5; Jones Dep. 12:21-24.)
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Once the uniformed officers arrived on theerse, Detective Habeeb briefed them on th
situation and provided them with a photo of McCloud. (Habeeb Dep. 149:11-21.) While the Dete
did not believe that McCloud was at the residenay, thstructed both officers to secure the perimet
of the home and to detain anyone who may flee the house, so that they may be questigned. (

After this brief consultation, the Detectives and the two uniformed officers approacheg
house to execute the search warrant. (HabeeblB6pl7-152:9.) Officer Smittvent to secure the

rear or southeast corner of the house neayatage (Smith Dep. 9:4-10:11, June 4, 2007), and Offig

Jones went to secure the front or northwestaroohthe house near the front porch (Jones Dep. 13:1

19). Detectives Habeeb and Kraynik, dressgalam clothes but outfittedith ballistics vests that

were marked “POLICE” on the front and bagkent onto the porch and knocked on the front doq.

(Habeeb Dep. 150:17-152:19; Kraynik Dep. 96:24-97:5.)

Melvin Chappell, who testified that he awoke shortly after 5:00 A.M. on the morning
September 1, 2005, as was his custom, heard the Detectives’ knock and answered the doq
Chappell Dep. 62:16-63:5.) The Ddiees advised him that they had a search warrant for the hol
(Habeeb Dep. 153:4-7; Kraynik pe98:17-18; M. Chappell Dep. 64:74.) Melvin Chappell asked
several times for a copy of the warrant, but the Dites said they would ngrovide him with a copy
until they had cleared the premises. (Hal2ep. 154:16-20; Kraynik Dep. 97:24-98:16; M. Chappe
Dep. 64:18-24.)

The parties then dispute what happened n&kie Detectives insist that Detective Kraynik
asked Melvin Chappell several times who else waise house, and that Melvin Chappell responds
that only his mother was in the house and shatwas getting ready for work. (Habeeb Dep. 153:1

15, 162:25-163:6; Kraynik Qe 98:17-99:5, 99:25-100:3.) By corgtaMelvin Chappell denied that
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the Detectives ever asked who was present indbee. (M. Chappell Dep. @12.) Itis undisputed,

however, that Detective Kraynik never specificasked whether McCloud was home (Kraynik Dep.

98:24-99:5), and that Melvin Chappell never mfied the Detectives about McCloud’s whereabouts.

(M. Chappell Dep. 66:5-12).

Next, after this brief interaction with Melvi@happell at the door, the Detectives entered tf

house and began a “protective sweep” of thedezsie. (Habeeb Dep. 156:3-157:7; Kraynik Dep.

103:22-104:8; M. Chappell Dep. 72:10-73:8.) Meanwtl@iicer Jones stepped onto the front porch
stayed with Melvin Chappell, and prevented him from entering the h@¢dsees Dep. 16:12-16; M.
Chappell Dep. 70:23-72:17.) Also aathime, Dorothy Chappell, thedtiff, exited the rear of the
house to leave for work and was detained by Officer Smith near her cargardge. (Smith Dep.

10:22-13:23.)

The Detectives began their protective swekthe house by securing the living and dining

[92)

e

rooms on the first floor of the home and then proceeding upstairs and down the upstairs hdllwe

clearing rooms along the way. (Habeeb Dep.3-4077:17; Kraynik Dep. 103:22-109:19.) During the

sweep, Detectives Habeeb and Kraynik had their guns drawn and were each carrying flash
(Habeeb Dep. 169:17-170:2; Kraynik Dep. 100:9-10, 19£22.) Other than the light illuminating
from their flashlights and a femight lights, the house, hallwaypa@initial upstairs rooms were dark.
(Habeeb Dep. 171:20-21; Kraynik Dep. 14-33; M. Chappell Dep. 72:18-22.)

During the course of the sweep, the parties dispute whether the Detectives were anno
themselves as “Cleveland Police.” Detectivesétdioand Kraynik both testified that they repeated
stated “Cleveland Police” in a command voice to announce their presence. (Habeeb Dep. 1

168:13; Kraynik Dep. 104:2-106:1, 113:174:10.) By contrast, Melvin Chappell testified that h

1)
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never heard the Detectives yell or announce “GénePolice” as they went through the home, despite

standing on the porch near the open front door. gp#laDep. 73:9-18.) Als®@fficer Jones, who was

standing with Melvin Chappell on the porch, did not recall hearing the Detectives yell “Clevejanc

Police” prior to gunshots being fired, but Officer Jox@ note that, during this time, he was dealing

with Melvin Chappell, who was trying to get backo the house. (Jones Dep. 18:20-20:5.) Officq

Jones testified that his only recollection of egrthe Detectives yell during the execution of th

search warrant was after shots had been fired, Waeould hear them clearly. (Jones Dep. 21:8-18.)

Finally, Officer Smith, who was ithe rear driveway tking with Dorothy Chappell, did not recall

hearing any announcements by the Detectives until gtitas were fired — but that was shouting that

he believed was coming over his police radio — becauseuld have been hard to hear coming from

the house.” (Smith Dep. 10:22-13:3, 14:3-15:3.)

Nevertheless, after clearing the initial upstairs rooms, the Detectives eventually came to a

door at the end of the hallwaythe door that led to McCloud’s bedroom. (Habeeb Dep. 177:19-p

Kraynik Dep. 111:11-113:2.)

B. The Detectives’ Use of Deadly Force On September 1, 2005

Both Detectives Habeeb and Kraynik testiftbdt the entire shooting incident in McCloud’s

bedroom happened extremely quicklyKraynik Dep. 117:9-11seeHabeeb Dep. 187:3-11.)

Upon reaching the closed door at the end of theaupsallway, the Detectives assert that they

174

r
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again announced “Cleveland Police” to communicate their presence. (Habeeb Dep. 177:19-24; Kray

Dep. 114:1-4.) Detective Habeeb then attemptepém the door, but it stopped less than halfway a

" Detective Kraynik testified, “Everything happened real, real fast. We're sitting here
[during a deposition], we're trying to break it down, but it happened in seconds.” (Kraynik Dep
117:9-11))

10




began to bounce back because there was aas@tin the floor. (Habeeb Dep. 177:19-24, 181:2p-

182:2; Kraynik Dep. 114:3-18.) Detective Habeeb, &y, stated that he was committed to enterin]

the room at that point. (Habeeb Dep. 181:24.)eBtate Habeeb then lowered the right side of h|s

body to push the door open further, and he wastalapen it enough to get by the door. (Habeeb Dsg
181:25-182:2.) Detective Habeehtsid that he moved quickly oot the doorway and stepped ove
the mattress to the right in compliance withthasning to avoid being in the “fatal funnél.(Habeeb

Dep. 177:18-179:9, 181:25-18%.) At that moment, Detective Habeeb saw a male, later identif

p.

ed

to be McCloud, standing in the closet of tbem. (Habeeb Dep. 185:16-186:2.) Detective Habegb

moved further into the room to put the greatest distance possible between himself and McClou

(Habeeb Dep. 190:7-11.)

Simultaneously, Detective Kraynik enteredithem behind Detective Habeeb. (Kraynik Dep|.

114:11-18.) Detective Kraynik moved straight inte tbom and movedver as far to the left as he
could. (Kraynik Dep. 114:11-115:3.) Once in the ro@uatective Kraynik also saw the male, late
identified to be McCloud, standing in the closet. (Kraynik Dep. 116:16-25.)

It is undisputed that the mattress lay between the Detectives and McCloud, and thg
Detectives were separated from the suspecbbuytaB1 inches, or seven feet. (Habeeb Dep. 190:3

191:12.)

8 Detective Habeeb testified:

Fatal funnel is when you have a closed space, especially doorways are considered fatal
funnels. As you move through a doorway you are — your position is fixed as you come
through the doorway so if somebody is on the other side where you can’t see them, they
know you’re coming through the door and they can shoot in that general direction and
you're at greater risk of being assaulted or hurt. It's taught.

(Habeeb Dep. 178:2-10.)
11
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Upon observing McCloud in the closet, Detectiabeeb stated that he immediately shoutg
commands for McCloud to come outth& closet and show his harid@dabeeb Dep. 191:14-21.) At
that point, the Detectives stated that McClouddaunly turned towards them and moved out of th
closet with a knife in his right hand, blade up, pointed toward the ceiling. (Habeeb Dep. 19
194:15; Kraynik Dep. 119:4-120:28.)Detective Habeeb then quickly commanded McCloud to “dr(
the knife, drop the knife” and Kraynik yellekrife.” (Habeeb Dep. 191:21-194:15; Kraynik Dep
119:4-120:20.) McCloud, however, accoglto the Detectives, did ndtop the knife and continued
to move forward out of the closeta position at the edge of the mess, which was all that separate

him from them, and that he appeared pred to continue to move toward thénfHabeeb Dep. 196:1-

% Detective Habeeb testified:

A. As soon as | became aware of him, | considered him a threat. | turned and faced him a
put distance between us until | couldn’t anymore. | was giving verbal commands.

Q. What were your commands?

A. | believe | ordered him to come out of the closet. Put his hands up. Repeated the ordef

to him to show his hands. He presented a threat.

(Habeeb Dep. 191:14-22.)

19 The Detectives’ blood spatter expert, Lee Ann Singley, concludes, from her analysis
the blood patterns on the blade that the knife had to have been horizontal to the floor when it ¢
in contact with the blood, and that this most likely occurred when the knife was being held suc
the “blade runs longitudinally.” (Doc. 63-10.) The testimony of the Detectives is unequivocally
contrary to this, however, describing the knife blade as pointing vertically toward the ceiling wh
McCloud exited the closet.

11 Detective Habeeb testified in part:
Q. So his body came forward?
A. Yes.

Q. How far did it come forward?

12

d

e

1:22

1Y

=

Of
am
N th

en




>

A. Not that | could see. He came forward as if he was crossing on the bed and that’s whel

A. He moved from the closet to the bed and was coming forward. | cannot tell you in

(Habeeb Dep. 196:8-197:24.)

Q.

> 0 » O »

> 0 » O »

| can’t say.

What was the movement?
He moved forward.

Can you describe it?

As he was almost lunging forward.

He moved forward, enough to make me believe he was a deadly threat.

| want to know physically what he did?

He came forward.

Did he take a step toward you?

He came forward. | can't tell you how many steps, what kind of steps. He came
forward.

He stepped toward the bed.

Did he take a step on the bed, that you could see?

fired.

Can you tell me how far he moved?

distance.

Detective Kraynik testified in part:

What happened after you said, show your hands?

13
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198:16; Kraynik Dep. 119:4-120:20, 161:1-163:24.) eiihboth Detectives simultaneously shat

A. Brandon McCloud turned toward me.

A. Brandon McCloud turned forward and | obsehike knife in his right hand. He came
forward, came forward at us, and that's when | began to fire. I'm sorry, let me clarify.
Take a step back. As he made his initial turn, in the split second after | saw the knife |
screamed something like, knife. It was immediately after that Brandon McCloud came
forward.

(Kraynik Dep. 119:4-7.)

Detective Kraynik also testified:

A. When | first saw Brandon McCloud | started saying, come on out, come out with your
hands up.

A. Very quickly Brandon McCloud turned, faced us, faced forward.

Q. Towards you, and the knife was still in his hand pointed upwards?

A. Yes, it was.

A. | fired when Brandon McCloud moved forward and perceived a threat to my life.

Did you see Brandon take a step in your direction?

Brandon McCloud came forward. | perceived he was coming right at me.
Did he take a step forward?

He came forward.

One or two steps forward?

> 0 » O » O

| don't know, sir.

(Kraynik Dep. 161:14-163:18.)
14




McCloud, and McCloud fell back to his left intlke closet. (Habeeb Dep. 201:12-204:20; Kraynik

Dep. 119:4-120:24.) Detective Habeeb fired six staotgd Detective Kraynired four (Kraynik Dep.
120:25-121:10). It is undsited by all the witnesses who heard the shooting that these shots
delivered in a single volley of shots, firedrapid succession. (Habeeb Dep. 203:2-13; Kraynik Dg
123:5-12; M. Chappell Dep. 80:15-25eeJones Dep. 22:9-14; Doc. 63-6 at 7.)

C. The Events After The Detectives’ Use of Deadly Force On September 1, 2005

After the shooting, the Detectives approacMaCloud to see if they could render first aid

wver

P.

(Habeeb Dep. 203:14-205:12; Kraynik Dep. 124:15-19.) When it became clear they could not he

McCloud, Detective Habeeb began to broadcast opdiice radio that shots had been fired and th
paramedics and additional police assistance were neettel. The Detectives then realized that
despite what just happened in the bedroom, they had not checked the remainder of the ho
additional suspects. (Habeeb Dep. 206:3-13yKikDep. 124:19-125:19.) So, the Detectives walke
downstairs, told Officer Jones to hold his positithe front door, and quickly scanned the kitche
and basement. (Kraynik Dep. 124:195:19.) Then, after clearing the house, Detectives Habeeb
Kraynik walked outside the house and separated until supervisors and additional police per
arrived. (Habeeb Dep. 206:3-1xaynik Dep. 124:19-125:19.)

Then, shortly after supervisors and additional police personnel arrived, a resident of Jg
Avenue named Mark Williams observed one ofEietectives talking on his cell phone saying, “It’s
a fatality. | f***ed, | f***ed up.” (SeeWilliams Dep. 58:13-17, 108:2-8, June 21, 2007.) William;
after seeing pictures of the Detectives on telenidater identified Detective Habeeb as the person
the cell phone. JeeWilliams Dep. 73:21-75:25, 108:11-109:21, 1198:120:14.) Detective Habeeb,

while admitting he talked on his cell phone shodtiter the shooting (Habeeb Dep. 209:2-10), deni
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making the statement that Williams attributes to him (Habeeb Dep. 214:13-15).
D. Summary Of The Cuyahoga County Coroner’s Investigation Of The Shooting

The Cuyahoga County Corone®sfice conducted an independéntestigation of the shooting
under authority of law and submitted several reports, including an autopsy report, toxicology r¢
Trace Evidence Report, and DNA analysis. (Doc. 6Bi)st, the autopsy report confirmed tha
McCloud received ten bullet wounds. d@ 64-4.) All ten of the bulletsaveled from front to back

at differing angles and positions.ld) Second, the toxicology report detected the presence

cannabinoids (marijuana) in McCloud’s blood systéBoc. 64-5.) Third, a crime scene visit by the

Coroner’s Office described in the Trace EvidencpdRerevealed that two knives were discovered in

McCloud’s bedroom, including one that was neax\duid’s body on the floor in front of the closet
with a blood stain pattern across the knife blad@®c. 64-6.) And fourth, DNA analysis of the knife
blade confirmed that the blood was attributatdleMcCloud. DNA analysis of the knife handle
however, revealed that there were multiple “contritsittar the material profiled there, and that neithg
McCloud nor either of the Detectives could not be excluded as possible contributors. (Doc. 64

In addition to the above-mentioned reports, theo@er’s Office, at the request of the McCloud
family and their attorney, also retained adependent blood spatter expert, Mr. Toby L. Wolson,
conduct an analysis of the blood spatter in Me@ls bedroom and on the kaiblade. (Doc. 65-3.)

In his report, Wolson reached the following conclusions:

12 Chappell makes much of this statement, classifying it as “an excited utterance” that s
says constitutes an “admission against interest.” The Court puts no weight on this proffered
evidence, however. Even if the statement were made — a point about which there is clear deb
is just as likely a statement of remorse about having been forced by circumstances to participe
justifiable use of force as it is an admission that the force was excessive. Any officer would beg
distraught over the use of deadly force, whether forced into it or not.
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(1) The bloodstain patterns observed in the neggt bedroom are consistent with the blood
source being located in froat and inside the closet while the blood was being deposited
on the bedding, bedroom floor, bedroom wallesel door, closet wallgloset floor, and
footwear in the closet;

(2) The bloodstain patterns on the bedding areistarg with the blood source being above the
west side of the bed at the time that the blood was deposited on the bedding;

(3) No bloodstain patterns were observed that dmdicate the blood soce was in or on the
bed at the time that the blood was depositethe bedding, bedroom floor, bedroom walls,
closet door, closet walls, and footwear in the closet; and

(4) The blood flow pattern on the knife blade rates that the orientation of the knife blade
was vertical (perpendicular to the floor) when the blood was deposited on it.

(Id.) Consequently, Wolson testified in his depositlmat the bloodstain pattern evidence showed thiat
McCloud was not confined entirely to the closet, Wwats standing outside the closet “close to the

bed.™ (Wolson Dep. 77:21-78:18.) Further, in regards to the knife blade, Wolson testified|tha

13 Wolson testified:

Q. And so, therefore based upon this conclusion [conclusion #1 above], you can confirm
that Mr. McCloud was not confined entirely to the closet?

A. It appears that he had to be — to get the blood on the bed top, which is another one of the
conclusions [conclusion #2 above], he had to be close to that bed, because it appears t
be blood dripping down on it. So in order for that to happen, that would be consistent
with him standing possibly outside the closet.

O

Q. Okay. And also the blood spattered on the north wall is consistent with that location
outside the closet?

A. Itis consistent that at the time some of that blood was spattered there, he could have
been outside the closet, yes.

Q. And is it fair to say then, to a reasonable degree of certainty, that he was not confined
entirely to the inside of the closet?

A. The blood says that he could have been outside the closet, yes. So he was not confined
to only the inside of the closet.

(Wolson Dep. 77:21-78:18.)

17




because the blood flow pattern ran across the lbladevas caused by gravityetknife had to be held
by a person or propped up against some other vesticice on its edge, withe sharp, curved edge
of the knife blade facing up down. (Wolson Dep. 84:6-88:11, 92:15-87.) In this regard, however,
Wolson stated that it did not appear that thereamgshing in the immediate vicinity of the knife on
the ground that would have been able to pregktiife up and had the corresponding blood stains th
would be consistent with this alternative explanation. (Wolson Dep. 92:15-97:22.) Accordir
Wolson testified that the alternative scenario Waghly unlikely,” and that the more likely scenario
or reasonable explanation was that®mud was holding the knife in his hatfd(Wolson Dep. 97:6-
22.)

E. Summary Of The Detectives’ Bloodstain Pattern Expert Report

The Detectives’ bloodstain pattern expéaree Ann Singley, also conducted a study an

examination of the area surrounding the knife bladietermine whether it was possible that the knife

4 Wolson testified:

Q. There is no other — based on the location where the knife is on the ground in front of thg
closet, there was nothing in the immediate vicinity that would have allowed it to be
propped up?

A. Well, let’s say it is against the wall, propped against the wall, prior to being put in this
position. That could explain it too. But because | don’t see a bloodstain on the carpet
anywhere nearby that is consistent with that, | would say that is a highly unlikely
scenario.

Q. Okay. There wasn't anything else thatild explain it, other than — the most likely
scenario was that it was held in the hand?

Mr. Gilbert: Objection.
A. That is a reasonable explanation.

(Wolson Dep. 97:6-22.)
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was not in McCloud’s hand when the blood flow pattern was formed. (Doc. 63-10.) While[ she
concluded that the blade had to have been pasiti horizontally, not vedally, when the blood was
deposited, like Wolson, she concluded that the most likely scenario is that the knife was being held
the time it was exposed to the blood spatter. Mpexifically, Singley failed to find bloodstains on

any potential vertical surfaces in the immediate vicioftthe knife that could have held the knife blad

11}

up on its edge, and, instead, observed a small, elahgi@ia on the carpet nextthe knife blade that
was of the same width as the blood flow pattern erkttife. (Doc. 63-10 at 6 According to Singley,
this bloodstain, along with the lack of any potential props, provides further objective evidenge t

support the conclusion that the knife was heMaCloud’s hand and that the corresponding elongat

D
o

bloodstain occurred when the edge of the knife blade “struck the flddr)” (
F. Summary Of Chappell's Expert Report
Chappell’s ballistics and blood spatter expert, Dd&viBalash, also prepared a report offering
a number of opinions regarding the shooting. In his report, Balash reached the following opinipns
(1) The blood on the knife was deposited whikekhife was positioned against another object,
and the blood was deposited while the knife was in a static position, not moving, and further
there is no way to determine forensically whether the knife was actually in Brandor]
McCloud’s hand at the time of the shooting or somewhere else in the room;
(2) The victim received a numbef shots while he was on the floor of the closet leaning
forward which is inconsistent with the Detectives’ version claiming the shooting ceased

before he fell to the floor;

(3) The wounds inflicted on the victim — based on the autopsy and bullet identifications — dp
not correspond and cannot be explained by the version offered by the Detectives; and

(4) The ejection patterns of the spent cartrgligelicate the weapons were pointed downward
when fired.

(Balash Aff. at T 3.)

The Detectives challenge a number of Balash’s opinions. Citing Balash’s deposition testimon
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the Detectives note the following. First, Balasies not dispute that “McCloud would have come o
of the closet and moved to tedge of the mattress.” (BalaBep. 190:5-16, Oct. 2, 2007.) Second
the Detectives assert thathile Balash believed that the knife “has to be against something” for
blood stain pattern to have appeared across #uepBalash stated that the knife was found outsi
of the closet and that he did rsate “anything in the immediate vicinity where the knife was found th
actually would have allowed it to be propped ufBalash Dep. 187:2-188:10.) Thus, according to th
Detectives, Balash admitted that he could not rule out the possibility that the “blood was deposi
the knife at the time it was being held” (Balash Dep. 189:21-25) and therefore could not stat

reasonable degree of scientific certainty that the knife was not held in McCloud’s hand “if it [
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touching something else” (Balash Dep. 188:17-21). And third, the Detectives assert that Bajast

opinion that some of the bullets may have esdeMcCloud’s body when he was in a seated positiq
on the floor of the closet (Balash’s second opirdbove) is an unsubstantiated counter-narrative
the shooting. The Detectives contend that Balash admitted that, even under his theory, at least 3
were fired when McCloud was an “upright position,” (Balash Dep. 223:15-24) and that those sh
“would have had to have been” the “first shdtsfd by Detectives Habeeb and Kraynik (Balash De
221:20-222:6, 249:19-250:5). Further, Balash did aispute that all of the shots were fired
simultaneously by both officers firing at thengatime (Balash Dep. 250:6-10) and “would hav
occurred within a single volley shots as all the eyewitnesses hagtified” (Balash Dep. 254:19-22).
Thus, the Detectives conclude that, while Balash did not develop a comprehensive analysis
shooting that accounted for and reconciled the various positions and angles of all 10 bullet w
(Balash Dep. 195:8-196:11), Balash admitted thaif éifie wounds occurred “during this single volley

of shots” via a process whereldg Cloud was “outside the closetidthen “ends up falling somewhere

20

DN

of

5 'S

DtS

J

[1°)

of t

pun




from outside to inside the closet” (Balash Dep. 256:15-25).
G. Sergeant O'Bryant’s Report

After the shooting, the City of Cleveland,aligh its Office of Professional Standards (“OPS”
ordered an investigative report to determine iféhveere any departmental rules violations committg
by Detectives Habeeb and Kraynik. Sergeant {€iBryant, a 21-year veteran of the Clevelan
Police Department, conducted the review and lcoled that the Detectives violated a number (
departmental rules. Chappell asserts that Sergeant O’Bryant’s report demonstrates f

inconsistencies regarding the Detectives’ justification for the shooting and points out “ger

disputes” between other witnesses’ accounts and thia @fetectives regarding critical aspects of the

encounter with McCloud. (Doc. 81 at 29.) Thetddtives, on the other hand, argue that Sergea

O’Bryant’s report is a “red herring” and is not ned@t to the constitutional issue presented. (Doc. 84

at 20.5° Thus, the Detectives conclude that ®arg O’Bryant’s report and his deposition testimon
are inadmissible, irrelevant, and immaterial to the resolution of this motidfy. (

. LAW & ANALYSIS

A. Standard Of Review

The Detectives have filed a joint motion sarmmary judgment under Rule 56 of the Feder
Rules of Civil Procedure. Rule 56(c) governs summary judgment motions and provides:

The judgment sought should be rendered if the pleadings, the discovery and disclosure

materials on file, and any affidavits show that there is no genuine issue as to any
material fact and that the movant is entitled to a judgment as a matter of law.

5 The Detectives also contend that Sergeant O’Bryant’s report should be discounted b
because he was operating under multiple conflicts of interest which dramatically undercut his
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account and conclusions, and because his conclusions were neither based on first-hand knowjedc

nor any particular area of expertise and times, inadmissable. (Doc. 84 at 15 n.8, 16-17.)
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Rule 56(e) specifies the materials propedymitted in connection with a motion for summary
judgment:

(1) In General A supporting or opposing affidavit must be made on personal
knowledge, set out facts that would be admissibevidence, and show that the affiant

is competent to testify to the matters stated. If a paper or part of a paper is referred to
in an affidavit, a sworn or certified copy mbstattached to or served with the affidavit.

The court may permit an affidavit to be supplemented or opposed by depositions,
answers to interrogatories, or additional affidavits.

(2) Opposing Party’s Obligation to Respan@hen a motion for summary judgment

is properly made and supported, an oppopanty may not rely merely on allegations

or denials in its own pleading; rather, iesponse must—by affidavits or as otherwise
provided in this rule—set out specific fastsowing a genuine issue for trial. If the
opposing party does not so respond, summary judgment should, if appropriate, be
entered against that party.

However, the movant is not required to file affida or other similar materials negating a claim o

h

which its opponent bears the burden of proof,osm las the movant relies upon the absence of the

essential element in the pleadings, depositions, answers to interrogatories, and admissions
Celotex Corp. v. Catretd77 U.S. 317 (1986).

In reviewing summary judgment motions, this Court must view the evidence in a light 1
favorable to the non-moving party to determine \ubet genuine issue of material fact existdickes
v. S.H. Kress & C0.398 U.S. 144 (1970%8ingfield v. Akron Metropolitan Housing AuytB89 F.3d
555, 560 (8 Cir. 2004). A fact is “material” only ifts resolution will affect the outcome of the
lawsuit. Anderson v. Liberty Lobby, Inc477 U.S. 242, 248 (1986). Determination of whether
factual issue is “genuine” requires consideration@gpplicable evidentiary standards. Thus, in mo,
civil cases the Court must decide “whether ogable jurors could fintdy a preponderance of the
evidence that the [non-moving party] is entitled to a verdilt."at 252.

Summary judgment is appropriate whenever lhn-moving party fails to make a showing
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sufficient to establish the existence of an elemssggtial to that party’s case and on which that parnty
will bear the burden of proof at triaCelotex 477 U.S. at 322. Moreover, “the trial court no longer
has a duty to search the entire record to establish that it is bereft of a genuine issue of material fa
Street v. J.C. Bradford & Cp886 F.2d 1472, 1479-80 (6th Cir. 1989) (citiAgto-Lay, Inc. v.
Willoughby 863 F.2d 1029, 1034 (D.C. Cir. 1988)). The namvimg party is under an affirmative duty
to point out specific facts in the record as it has been established which create a genuine igsue
material fact.Fulson v. City of Columbu801 F. Supp. 1, 4 (S.D. Ohio 1992). The non-movant muyist
show more than a scintilla e¥idence to overcome summanglgment; it is not enough for the non-
moving party to show that there is some metaphysical doubt as to materialdacts.
B. Chappell's Fourth Amendment Excessive Force Claim Under § 1983
Chappell claims that Detectives Habeeb and Kraynik used excessive force in violation ¢f th
Fourth Amendment when the Detectives simat killed McCloud. This claim arises under 42 U.S.Q.

81983, which requires a plaintiff to “establish (1 treprivation of a right secured by the Constitutio

=)

or laws of the United States (2) caused by a person acting under color of statSigiey’v. City of
Parma Heights437 F.3d 527, 533 (6th Cir. 2006) (omitting citations). Here, the Detectives do| not
dispute that they acted under color of statedaving their encounter with McCloud. Accordingly, tg
succeed on her claim, Chappell must show that the Detectives deprived McCloud of his Hour
Amendment right to be free from excessive force.

1. Qualified Immunity

The Detectives, however, assert that qualified immunity insulates them from Chappell’
excessive force claim under § 1983 and move for summary judgment on that ground. Whe

applicable, the doctrine of qualified immunity prots government officials, including police officers
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from 8§ 1983 claimsSee Harlow v. Fitzgerald57 U.S. 800, 818 (198Bjerson v. Ray386 U.S. 547
(1967) (establishing that poliagficers may claim qualified immunity from suits brought under
1983). In general, qualified immunity applies emhgovernment officials’ conduct in performing
discretionary functions “does not violate ‘clearly éfithed’ statutory or cotisutional rights of which

a reasonable person would have knowHdrlow, 457 U.S. at 818.

The goal of qualified immunity is to “avoid egssive disruption of government” by protecting

public officials’ ability to exercise their sicretion without undue fear of civil liability.ld. In
particular, “police officers are entitled to qualifi@munity unless, ‘on an objective basis, itis obviou
that no reasonably competent officer would hawectuded that [the conduct was unlawful] . . . .”
Russo v. City of Cincinnat®53 F.2d 1036, 1042 (6th Cir. 1992) (quotivglley v. Briggs475 U.S.
335, 341 (1986)). When a police officer invokes quediimmunity, the burden is on the plaintiff to
demonstrate that the officernstimmune. See Silberstein v. City of Dayto0 F.3d 306, 311 (6th
Cir. 2006).
I. The SaucierTest For Qualified Immunity

In Saucier v. Katz533 U.S. 194 (2001), the Supreme Court established a two-prong teg
evaluating a qualified immunity defense in the context of an excessive force claim arising under 8
First, “[tlaken in the light most favorable to thefyaasserting the injury, do the facts alleged show th

officer’'s conduct violated a constitutional rightfel. at 201. Second, “if a viation could be made out

on a favorable view of the parties’ submissions, tix¢, sequential step is to ask whether the right was

clearly established.1d. A motion for summary judgment @ualified immunity grounds must be
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granted unless the plaintiff can satisfy both prongs oStheciertest:®

a. Prong One: Whether the Detectives’ Conduct Violated McCloud's
Fourth Amendment Right To Be Free From Excessive Force

Under the first prong oSaucier a district court must determine whether the defendant

conduct violated a constitutional right. 533 U.S. at 201. In making this determination, a court
construe the evidence of a constitutional violationhia light most favorabléo the plaintiff. 1d.

Therefore, even where the facts digputed, if the plaintiff's versioaf the facts does not rise to the
level of a constitutional violation, then the fisbng has not been satisfied and qualified immunif
applies. See Turner \Scott 119 F.3d 425, 428 (6th Cir. 1997). Corsady, if “the legal question of

immunity is completely dependent upon which viewheffacts is accepted by the jury,” a district cou

16 various panels of the Sixth Circuit have broken the two-p&mggiertest for qualified
immunity into three-prongs:

First, we determine whether, based upon the applicable law, the facts viewed in the light
most favorable to the plaintiffs show that a constitutional violation has occurred. Second, W
consider whether the violation involved a clearly established constitutional right of which a
reasonable person would have known. Third, vierdgne whether the plaintiff has offered
sufficient evidence “to indicate that what the official allegedly did was objectively
unreasonable in light of the clearly established constitutional rights.”

Feathers v. Aey319 F.3d 843, 848 (6th Cir. 2003) (quotiiliams v. Mehra186 F.3d 685, 691
(6th Cir.1999) (en banc) (citingickerson v. McClellan101 F.3d 1151, 1158 (6th Cir.1996))). As
the Sixth Circuit explained iBample v. Bailey409 F.3d 689, 696 n.3 (6th Cir. 2005), the first two
prongs mirror the two prongs of tlsauciertest, and the third prong acknowledges the
reasonableness requirement that is implicit in the clearly established prong as expl8mexan
Judge Karen Nelson Moore clearly prefers the three-prong apprvbeis v. Potter422 F.3d

347, 358-59 (6th Cir. 2005) (Moore, J., concurring).

Other panels have held that, while the three-prong test may be correct, it is unnecessar
most cases, because “[ijn many factual contextshe fact that a right is ‘clearly established’
sufficiently implies that its violation is objectively unreasonabl€dusey v. City of Bay Cit$#42
F.3d 524, 528 n.2 (6th Cir. 2006).

In this case, the Court finds that the latter approach is sufficient. Indeed, neither party ¢
discusses the three-prong approach. Accordingly, the reasonableness of the Detectives’ cond
discussed below in connection with the second prong @dlueiertest.
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should not grant immunity Murray-Ruhl v. Passinauyl246 Fed Appx. 338, 343 (6th Cir. 2007

(quotingBrandenburg v. Curetqr882 F.2d 211, 215-16 (6th Cir. 1989)). In other words, when the

plaintiff's evidence, viewed in the most favolabght, amounts to a constitutional violation, prong ong

of the Sauciertest is satisfie@ven if the facts pertinent to théeged constitutionaviolation are
disputed See Turnerll9 F.3d at 428.

Here, as noted, Chappell alleges that the Detectives’ use of deadly force in effectuatir
“seizure” of McCloud violated his Fourth Amendmeight to be free from excessive force. It ig
axiomatic that individuals have a constitutional right to be subjected to excessive force during 4
arrest, investigatory stop, or other “seizure” of his pers&gnaham v. Conngr490 U.S. 386, 388, 395
(1989). A claim that the government used excedsiree during the course of a seizure is analyzd
under the Fourth Amendment’s “objective reasonableness” stantthrdin Graham the Supreme
Court established the test for analyzing objective reasonableness:

Determining whether the force used to efi@garticular seizure is ‘reasonable’ under

the Fourth Amendment requires a careful balancing of the nature and quality of the

intrusion on the individual’'s Fourth Amdment interests against the countervailing

governmental interests at stake.
Id. at 396. Application of this test “requires caredttention to the facts and circumstances of ea
particular case, including the [1] severity of ttiéme at issue, [2] whether the suspect poses

immediate threat to the safetytbe officers or others, and [3] whether he is actively resisting arr

or attempting to evade arrest by flight.Td. Further, the “reasonablenesd’a particular use of force

17 See St. John v. Hickey11 F.3d 762, 771 (6th Cir. 2005) (noting that reviewing courts
should consider the three factors identifie@rahamwhen evaluating excessive force claims, but
also recognizing that those factors “did not constitute an exhaustive list”). As discussed below
parties focus only on the second factor in their briefs — presumably because the first and third
factors are not particularly pertinent to resolving Chappell’s claim. In this regard, the Court no
that the first factor — the severity of the crime at issue — is neutral. While there were allegation
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is objective and “must be judged from the perspeativa reasonable officer on the scene, rather th
with the 20/20 vision of hindsight,Graham 490 U.S. at 396, and “in light of the facts an(

circumstances confronting [théficers], without regard to theunderlying intent or motivationjd.

at 397. Indeed, it is not for the Court to substittg®wn notion of the “proper police procedure fof

the instantaneous decision of the officer at the sceBeyd v. Baeppler215 F.3d 594, 602 (6th Cir.
2000). “The calculus of reasonableness must embody allowance for the fact that police office
often forced to make split-second judgments —rouchstances that are tense, uncertain, and rapi
evolving — about the amount of force thahécessary in a particular situatiorGraham 490 U.S. at
396-97.

Moreover, with regard to the constitutionality ofa@ficer’s use of deadly force, which also is

subject to the objective reasonableness standattedfourth Amendment, the Supreme Court has

noted that the use of deadly force is reasonabigeibfthe officer has problale cause to believe that
the suspect poses a threat of serious phykmath, either to the officer or othersTennessee v.
Garner, 471 U.S. 1,7, 11 (1985¢ee Samp|et09 F.3d at 697 (stating that “only in rare instances m
an officer seize a suspect by use of deadly forse§;also Williams v. City of Grosse Pointe R486

F.3d 482, 487 (6th Cir. 2007) (“[A]n officer may useadly force whenever te she, in the face of

a rapidly evolving situation, has prdida cause to believe that a sespposes a serious physical threg

physical force associated with the pizza delivery robbery on the evening of August 31, 2005, the

evidence in the record shows that the robbery occurred hours before the Detectives encounte
McCloud in his bedroom, and that the Detectives even admitted that they did not have enough
evidence to secure an arrest warrant for McCloud as the perpetrator of the roBeeHabgeb

Dep. 97:11-24 (testifying that Lieutenant Connelliprmed him that the Detectives did not “have
enough information for an arrest warrant because positive identification had not been made or
Brandon McCloud because of the disguise.”)) Similarly, the Court also notes that the third facf
neutral. There is no evidence in the record that McCloud was actively resisting arrest or atten
to flee, because the Detectives did not provide him with a temporal opportunity to do so.
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either to the police or members of the public.”).

Applying these principles, Chappell attempissatisfy her burden under the first prong of

Saucierby arguing that there is ample evidence inrdeord that demonstrates the Detectives us

excessive deadly force and thereby violated McCw&durth Amendment rights. More specifically

Chappell asserts primarily four arguments twvatld preclude summary judgment in favor of the

Detectives at step one of the qualified immuratyalysis: (1) upon analyg the totality of the
circumstances as to the Detectives’ invesiigeof the pizza delivery robbery on August 31, 2005 ar
September 1, 2005, a reasonable jury could conclude that the Detectives’ actions were obje
unreasonable; (2) a genuine issue of materialeaists as to whether McCloud was holding a knif
when the Detectives used deadly force; (3) a genssue of material fact exists as to whether, evq
if McCloud was holding a knife whdme was shot, the Detectives had probable cause to believe

he posed a threat of serious harm to them; andgdhaine issue of material fact exists as to whethg
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even if (2) and (3) laove are undisputed, the Detectives acted unreasonably because they failed

announce or sufficiently identify themselvegatice officers both upon entering McCloud’s bedroor
and while in his room.
1. Totality Of The Circumstances
First, Chappell contends that, upon examiningakedity of the eventsn the night of August
31, 2005 and the early morning hours of Septemli2dd5, a reasonable jury could conclude that th
Detectives’ use of deadly force was objectivelyaasonable. For example, Chappell argues here t
numerous factual disputes and questionable taetiased to how the Detectives obtained the sear

warrant and then decided to execute the searttfeafeffries Avenue residence at 5:00 A.M. withou

e

nat
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the presence of a supervisor, takethmlight most favorable to Chappell, indicate that the Detectivies
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used the warrant merely as an unlawful pretexoiafront McCloud, and that their decision to do s
created the risk of a dangerous encounter.
As correctly pointed out by the Detectives, however, the Sixth Circuit analyzes claim

excessive force in segments, such that a court’sweia limited to officers’ actions in the moments

preceding the shooting and that other actions leading up to that moment are deemed ir®éevart.

e.g, Livermore v. Lubelam76 F.3d 397, 406 (6th Cir. 200Djckerson v. McClellanl01 F.3d 1151,
1162 (6th Cir. 1996). As the Sixth Circuit recently announcédv@rmore
The proper approach under Sixth Circuit precedent is to view excessive force claims i
segments. That is, the court should first idgrtie ‘seizure’ at issue here and then examine
‘whether the force used to effect that seizuas reasonable in the totality of the circumstances,
not whether it was reasonable for the police to create the circumstances.’

476 F.3d at 406 (quotin@ickerson 101 F.3d at 1161). The Sixth Ciictherefore instructs that the

determination of qualified immunity should “focas the ‘split-second judgments’ made immediately

before the officer used allegedly excessive forcéd: at 407. Accordingly, Chappell’s initial
contention that the factual disputes related to t@Detectives’ obtained the search warrant, decid

to execute the warrant in the dark early morringrs without a supervisor, and insisted on enterir

the home immediately rather than ask Melvin @¥ell to assist them in alerting and vacating thie

home’s occupants, could lead a reasonable juror to conclude that the Detectives’ use of dead|

was objectively unreasonable is not well-taken; er@sents identified by Chappell leading up to the

moments preceding the shooting are not materigile@esolution of an excessive force claim undg

the foregoing binding Sixth Circuit precedent.
2. Whether McCloud Was Holding A Knife
Second, Chappell asserts that, even under thk Sirtuit's segmenting approach, there is

genuine issue of material fact regarding wheheC€loud was holding a knife #te moment when the
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Detectives used deadly force. In this regard, Chappell first submits the expert report of Da

Balash, who opined that “thererie way to determine forensically whether the knife was actually

dl

n

McCloud’s hand at the time of the shooting or somewhere else in the room.” (Balash Aff. at|] 3

Chappell also suggests that, based on DNA analysie knife handle revealing that McCloud andl
both Detectives could not be excluded as possibleibatdrs to the mixture, there is no way to remov

the possibility that the knife was moved after the shooting.

In response, the Detectives implicitly recagmihat the issue of whether McCloud was holding

a knife is indeed a “material” issue — as they ngisen that “the Fourth Amendment prohibits a polic
officer’s use of deadly force to seian unarmed, non-dangerous suspesaimple 409 F.3d at 696
(citing Garner, 471 U.S. at 11). Instead, the Detectivegiarthat Chappell has failed to satisfy he

burden of showing that a “genuine issue” exsstficient to establish that McCloud was not holding

112
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a knife. The Detectives contend that there is overwhelming evidence that McCloud was in possess

of aknife, because (1) both Detectives Habeeb aagrik testified that they simultaneously fired theif

weapons upon observing a suspect coatef the closet with a knife; (2) it is undisputed that a knife

was found near McCloud’s body with a blood staet DNA testing confirmed was McCloud’s blood;

(3) the knife had a blood stain pattern that was ctergisvith a gravity flowpattern that showed that

the knife was not lying flat on the ground when bleod flowed across the knife’s blade; and (4) the

Coroner’s Office’s blood stain pattern expert, Toby Wolson, testified that the physical evidence
consistent with the Detectives’ testimony thatkhi#e was held by McCloud ihis hand. And, in the
face of this overwhelming evidence, the Detectiaggie that the evidence presented by Chappell
expert, Balash, who actually concedes that haaiprove that McCloud vganot holding a knife and

admitted that he could not rule out the possibiht the “blood was deposited on the knife at the tin
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it was being held” (Balash Dep. 189:21-25), is insufficient to establish a “genuine issue” under releva

Sixth Circuit precedent. Further, the Detectives contend that there is no affirmative evidence

establish that the knife was moved subsequent to the shooting.

The Court, upon a review of the parties’ argumanis the relevant case law, agrees with the

Detectives that Chappell has not satisfied her burdginavfing that a “genuine issue” exists sufficient

to establish that McCloud was not holding a knife at the moment when the Detectives used geac

force. See, e.gLewis v. Adams Count244 Fed. Appx. 1 (6th Cir. 200Bpyd v. BaeppleR15 F.3d

1%

594 (6th Cir. 2000). For example liawis the Sixth Circuit addressed whether an affidavit submitte

by the plaintiff’'s expert created'genuine issue” as to whether thgspect was armed and pointing hi

U7

rifle at the officers when they used deadlycta 244 Fed. Appx. at 9-10. Although the plaintiff's

expert opined that it was “highly unlikely” that thespact was pointing a rifle at the officers, the Sixth

Circuit still held that the officers were entitledealified immunity, because the expert testimony was

not sufficient to satisfy plaintiff's burden pfoof and “get to a jury” on this issukl. at 10. The Sixth
Circuit concluded that the expert’s opinion was insufficient given the officers’ testimony and
opinion of the medical examiner:
One expert’s opinion that it isighly unlikely’ that [the suspeftvas pointing his rifle at the
officers in the face of the consistent depositestimony from all of the officers at the scene

and the opinion of the medical examiner ttig physical evidence was consistent with the
officers’ testimony is simply not enough to take that issue to a jury.

d

the

Similarly, inBoyd the Sixth Circuit addressed: (1) whether the suspect possessed a handgu

and (2) whether the suspect could turn and poinvaegpon at the officers after being hit with initia

gunshots. 215 F.3d at 601-04. Fiadthough the plaintiff argued thtite “forensic testing after [the

suspect’s] death was either inconclusive or negative” as to whether the suspect had possessed a

31




id. at 598, the Sixth Circuit rejected this “countarrative” as not being based upon “substantial a
material evidence” as a matter of lad, at 602. The Sixth Circuit ned that the testimony of both
defendant police officers was supported by objective and reasonable evidence, including the eye
testimony of a number of persons. Therefore, the “various teqtingerprint, residue, and firearm
trace) are inconclusive under the circumstanoesaae overborne by objective proof that Boyd wa

armed, or reasonably perceiviecde armed, by the policeltl. Second, the Sixth Circuit rejected the

d
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plaintiff's argument that his expert testimony was sugfit to create a genuine issue as to whether the

suspect was physically unable to point a gun after being &hait 602-03. The Sixth Circuit stated
the expert’s testimony was merely based on a “pridhétihat “did not definitively conclude that it
would have been impossible for [the suspect] igerhimself up on his arntg aim his weapon again”
and was contradicted by the coroner’'s expert testimony and other objective padoait 603.
Accordingly, the Sixth Circuit reversed the distreourt’s judgment and granted qualified immunity

to both officers.Id. at 603-04accord Estate of Sowards v. City of Trentd25 Fed. Appx. 31, 38 (6th

Cir. 2005) (holding that the evidence submitted bypta@tiff as to whether the suspect possessed and

fired a handgun “amounted to nothing more than aiaiof evidence” and was therefore insufficient
to contradict the officers’ testimony and thaextphysical proving that the suspect had a ga®also

DeMerrell v. City of Cheboyga206 Fed. Appx. 418, 427 (6th Cir. 20@Q6pting that a single expert

report that consisted entirely of premises thatraalitted the uncontroverted facts was insufficient {o

create a genuine issue of material fact).
Here, like the plaintiffs inLewisandBoyd Chappell has not presented sufficient evidence
a matter of law to carry her burdehproof that McCloud did not come out of the closet with a knif

as the Detectives have both tastifand as the Coroner’s Office hstated was consistent with the
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forensic evidence. Indeed, asqted out by the Detectives, Chafligeexpert testimony in this case

is even less conclusive than the testimony proffereldeimis and Boyd In LewisandBoyd the

plaintiffs’ experts at least attempted to makba@ang that the respective suspects were neither armed

nor pointing a weapon at the officers. Here, ChHigpexpert did not even attempt to establish tha
McCloud wasnot holding a knife; rather, Balash admittéht “there is no way to determine
forensically whether the knife was actuallyBrandon McCloud’s hand at the time of the shooting

Moreover, the lack of any affirmative evidence tthegt knife was moved subguent to the shooting,

in connection with the undisputed forensic evidence establishing that the blood flow pattern did n

occur when the knife was lying flat on the flooadawvithout “anything in the immediate vicinity where
the knife was found that actually would haveakal it to be propped up,” (Balash Dep. 187:2-188:10
is insufficient to establish a “genuine issuet@whether McCloud was holding a knife at the mome;
when the Detectives used deadly force.

3. Whether McCloud Posed A Threat Of Serious Physical
Harm

Third, even assuming that McCloud was holdirgkhife, Chappell argues that a genuine isst
of material fact exists with respt to whether McCloud presented attrof serious harm to Detective
Habeeb and Kraynik when the Detectives used déanig. The following fast, construed in the light
most favorable to Chappell, are pertinent to resolving this issue.

Upon entering the dimly lit bedroom, the Detectives noticed McCloud standing in a clq
Detective Habeeb immediately instructed McClaaccome out of the closet and show his hand
McCloud stepped forward, out of the closet and toMiae Detectives. The distance between McCloy
and the Detectives was approximately five to adeet, and a mattress was lying on the floor betwe

the closet and the Detectives. At the same time, McCloud raised his right hand which conta
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knife, blade ug® The Detectives commanded McCloud tomithe knife; he did not do so; and they
shot him ten times in a single volley.

Based on these facts, the issue is whether amabke juror could conclude that the Detective
use of deadly force was objectively unreasonable based on the test for excessive force as statg

Supreme Court isarner. 471 U.S. at 3, 7 (noting that theeusf deadly force is reasonable only if

d by

“the officer has probable cause to believe that tepestt poses a threat of serious physical harm, either

to the officer or others”). To awer this question, the Sixth Circuit instructs us to consider whet

her

a reasonable juror could find thdtCloud did not pose “a serious and immediate threat to the salety

of others” when he was shot by the Detectivdstalan v. City of Lorain430 F.3d 312, 315 (6th Cir.
2005). If areasonable juror coutgake such a finding, then the officers may have violated McCloug
constitutional rights when they used deadly force against Bie. id.

There is a body of case law that considersctrmimstances in which a suspect with a knif
poses “a serious and immediate threat.” Courts staed that “[a]lthoughleife is a deadly weapon,
its mere status as such does not create gtiéigation for the use of deadly forceDiaz v. Salazar
924 F. Supp. 1088, 1094 (D.N.M. 1996¢e also Bouggess v. Mattingh32 F.3d 886, 892 (6th Cir.
2007) (Boggs, C.J.) (noting that in Sixth Circuit @adinding that an officer faced a serious an
immediate threat from a suspectdiab a knife, the suspect in questiwas brandishing that knife and
charging the officers or others). Indeed, the mycases cited by the Detaes illustrate that it is
reasonable as a matter of law for an officer ®desadly force only when a suspect is both holding
knife and engaged in some other threatening acti8i&g Mace v. City of Palestir833 F.3d 621, 622-

23 (5th Cir. 2003) (finding officers’ use of déadorce against a suspect brandishing a swo

18 No facts are in evidence regarding whether McCloud also raised his left hand.

34

—

S

D

d




objectively reasonable when the suspect claimed to be an expert in the martial arts, was intox
and was making threatening slashesgaia officers eight feet away$igman v. Town of Chapel Hill
161 F.3d 782, 784-785 (4th Cir. 1998) (finding officause of deadly force objectively reasonabl
when the suspect had been verbally threatethiagofficers’ lives, throwing objects at the officerg
through a broken window, swingingettknife at the officers, and then began walking toward tl
officers while holding his knife in a threatening manner, ignoring several warnings to drop the
and stop approachinglRomero v. Board of County Comm'&0 F.3d 702, 704 (10th Cir. 1995)
(finding the officer’s use of deadly force objectively reasonable when suspect had run a knife
the stomach of the officer and was actively pursuing retreating offikieoges v. McDanngd45 F.2d
117,118 (6th Cir. 1991) (per curiam) (finding officanse of deadly force objectively reasonable whg
the suspect wielded two-foot long machete, bramdithe machete 4-6 feet from the officers and
third-party, and refused requests to drop the maché&teydward v. BrattleboroNo. 1:02-CV-35,
2006 WL 36906, at *5 (D.Vt. Jan 5, 2006) (finding offigarse of deadly force objectively reasonabl
when the suspect was a mentally disturbed iddiai who was acting irratnally while holding a knife
in close proximity to many bystanders and disobgyrders to drop his vapon). Conversely, courts
have found that it inotreasonable to use deadly force against a suspect who is holding a knife |

not engaged in other serious threatening acti@ge Murphy v. BitsoiB20 F. Supp. 2d 1174, 1192

(D.N.M. 2004) (declining to hold as a matter of [that police officers used potentially deadly force

when a suspect holding a knife fifteen feet awag merely “taking steps toward, approaching, q

closing the distance” between the suspect and police officeiesyera v. Las Vegas Metro. Police

Dep't 298 F. Supp. 2d 1043, 1050 (D. Nev. 200wt objectively reasonable as a matter of law to

shoot mentally disturbed individual “standing wiitle knife pointed skyward, stunned, for nearly a fu
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minute”).

Ultimately, the governing case law illustrates tttas Court must weigh the totality of the
circumstances to determine if the Detectives acadgonably. In the context of cases in which dead
force was used against a suspect with a knife, thbtyoof the circumstances test requires the suspe
to be engaged in some threatening activity beyond merely holding a knife. In applying this
however, the Court is mindful that objective rease@ess “must be judged from the perspective
a reasonable officer on the scene, rathan thith the 20/20 vision of hindsightUntalan 430 F.3d
at 315.

The Detectives argue that, once the knifglased in McCloud’s hand and McCloud is place
within 21 feet of the Detectives, the Court’s imyushould end. The Detectives rely on what the
describe as a “21-foot rule” and argue thatraividual in the possession of a knife is, by definition
a deadly threat whenever he is within that 21-foote. (Doc. 63 at 26-27.) The Detectives also ass
that the Court must give deference to their pdroap, because the events were “tense, uncertain, 4

rapidly evolving.” (d. at 27.)

There are several weaknesses in the Detectiwgaiments, however. First, not only is it trug

that there is no expert evidence in this case stipgahe Detectives’ 21-foot zone of danger theor

or that the Detectives were even aware of theodilule, but a review dhe cases where that theory

ly
ct
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is discussed reveals circumstances far different ftoose at issue here and/or that the 21-foot rule

played little role in the courts’ decisionsgmant qualified immunity to the officer§ee, e.gSigman
161 F.3d at 784-785, 788 (4th Cir. 1998) (finding officerse of deadly force objectively reasonabl

when the suspect had been verbally threatening the officers’ lives, throwing objects at the of

through a broken window, swinging the knife at tfcers, and then began walking toward th¢
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officers while holding his knife in a threatening manner, ignoring several warnings to drop the
and to stop approaching; the court discussed the applicability of the 21-fomlgulethe context of
the plaintiffs’ claims against the police dejpaent, the chief of police, and the towh}tate of Larsen
v. Murr, Case No. 03-CV-02589, 2006 WL 322602, at *3-*5@0lo. Feb. 10, 2006) (finding officers’
use of deadly force objectively reasonable wherstispect already had threatened violence agait
himself and others, the suspect was holding ael&rgfe more than one foot long, both officers
repeatedly told the suspect to put down the knife stispect refused to colp@nd raised the knife
blade above his shoulder and pointed the tip towhrgsfficers, and the suspect took a step towar
the officers and was shot somewhere between 2@feket apart; the court discussed the applicabili
of the 21-foot ruleonly in the context of the plaintiff's claim against the citgffd, 511 F.3d 1255;
Woodward 2006 WL 36906, at *5 (relying in part on the bt rule and finding the officers’ use of
deadly force objectively reasonable, but where tepestt was a mentally disturbed individual who wa
reported to be threatening a church congregation and was acting irrationally while holding a kr
close proximity to many bystanders and disobeyinig@orders to drop hiseapon). Thus, it was not
the mere presence of a knife witlai21-foot zone on which those d&gons turned, but the threatening
wielding of a knife in that zone, often accompanieatier indicia of an intent to cause harm, whic
those courts found meaningful.

Second, as the Sixth Circuit has cautioned, the fact that law enforcement officers m
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operating in tense or rapidly evolving circumstances, while relevant, does not, by itself, perm|it th

officers to use deadly forceSee Green v. Taylp239 Fed. Appx. 952, 959 (6th Cir. 2007) (quotin
Smith v. Cupp430 F.3d 766, 775 (6th Cir. 2005) (“The faattthis was a rapidly evolving situation

does not, by itself, permit him to use deadly forceDfficers often act in suatircumstances, but only
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in the most rare of those deadly force justifiedSee Samp]el09 F.3d at 697 (stating that “only in
rare instances may an officer seize a suspect by use of deadly force”).
Third, the Detectives’ position fails to take into account that, in the assessment of objg

reasonableness, this Court must view thesfacthe light most favorable to ChappeBaucier 533

U.S. at 201. When it does so, it is apparent thaetisea genuine issue of material fact regarding the

threat of danger posed by McCloud. McCloud wasamairging the officers, a mattress separate

McCloud from the Detectives, and McCloud waswating the knife about in a threatening manng

— the knife was pointed upward and was not in a posit directly threaten the Detectives. Furthef

the evidence plausibly suggests that McCloud waslyneseplying with the Detectives’ instructions.
That is, he stepped out of the closest when ingduttt do so and raised the knife in response to t

command to show his hantfsAlthough he did not immediatelyajp the knife when ordered to do so

ctiv

pd

there is no evidence indicating that McCloud had sufficient time to comply. Indeed, the evidenc

suggests that all of the events occurred in rapid succession.
On balance, these facts are not closely analagaasy of the knife cases described above.

fact, in all of those cases fimdj that deadly force was objectively reasonable in response to a th

posed by a suspect with a knife, substantially nttireatening behavior by the suspect was involveg.

While the Court does not wish to underestimate thsequre faced by officerstine middle of a rapidly
evolving and potentially dangerous situation, especially in a small, dimly lit room, this is simply

a case in which the Court can sag,a matter of lawthat the use of deadly force was objectivel

19 While the parties debate whether Detective Habeeb’s comment that McCloud “apped
to have been lunging” is credible, or is inconsistent with other comments he made on this poin

Detectives ultimately concede in their reply that McCloud simply was “moving forward out of the

closet to the edge of the bed” and no more. (Doc. 84 at 17.) This also is Detective Kraynik’s
consistent description of McCloud’s movemerfieén.11,supra)
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reasonable. The Courtis particularly hesitanlictgo, moreover, in light of its conclusion, below, the
genuine issues of material faetnain with respect to whetheetbetectives announced their presend
to McCloud when they entered his bedroom and eneogathim. If the Court assumes, as it must
this stage of the proceedings, that McCloud was hatrited that police officers were in his home, an
acted in a manner that was not clearly and obviously threatening when encountered, the Cou
conclude that the question of objective reasonableness is one appropriately left to the jury.
4. Whether The Detectives Announced “Cleveland Police”
Finally, Chappell asserts that there is a genissge of material fact regarding whether th
Detectives announced or sufficiently identified thelresgas police officers, either prior to entering
McCloud’s bedroom or while in his room. CititYgtes v. City of Clevelan841 F.2d 444, 447 (6th
Cir. 1991), Chappell asserts that, even if the Detectives’ actions were otherwise objectively reasd
their failure to identify themselves recklessly cegathe circumstances leading to the use of forg

making the ultimate use of that force unreasonable and, thus, excessive.

—
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Beginning with the factual question, Chappell argues that she has satisfied her burden

showing that a “genuine issue” exists with respect to whether the Detectives did not annout
identify themselves as police officers. As mhtdoth Detectives testified that they repeated
announced “Cleveland Police” in a loud command vdiggng the protective sweep of the house an
before entering McCloud’s bedroom, though neither Hagy did so once in the room. By contrast
Melvin Chappell testified that he never heard the Detectives say anything prior to the shots being
despite standing on the porch near the open front®ddelvin Chappell also affirmatively testified

that he never heard the Detectives yell or annot@ieeland Police.” Further, Officer Jones, whg

20 Officers Jones also testified thaethiont door was open. (Jones Dep. 19:4-12, 20:17-18§.
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was standing with Melvin Chappell on the porch,mbtirecall hearing the Detectives yell “Clevelang

Police” prior to shots being fired, but he did recall hearing the Detectivestgetihots had been fired.

Similarly, Officer Smith, who was in the reaidrway, did not recall hearing any announcements lpy

the Detectives prior to the shots being fired. Chippatends that these fagtombined with the fact
that it was a warm night on which windows migletll have been open (in addition to the déégnd
it was early enough that the surrounding streets wowd been quiet, give rise to a genuine issue

fact regarding whether the officers announced gedwes before encountering McCloud. While th

Detectives debate the legal significance of thisufalalispute, they do not seriously contend that the

dispute is not genuine.

Accordingly, given the testimony of Melvin @ppell and Officers Jones and Smith, the Court

concludes that Chappell has met her burden of pliegen“genuine issue,” such that a reasonable ju

could find in her favor on this issuSee Bass v. Robinsdr67 F.3d 1041, 1046 (6th Cir. 1999) (noting

that issues of witness credibilitpust be resolved in favor of the plaintiff based on the summa

judgment standard). Having found a “genuine issiine, Court must view # evidence in the light

most favorable to Chappell and then consider drathe Detectives’ failure to announce or identify

themselves as “Cleveland Police” is material te igsue of whether the use of deadly force was

objectively unreasonable. Chappell asserts it clearly is, and the Detectives assert it is not.

As noted, Chappell relies ofates 941 F.2d at 447, a § 1983 excesdorce case arising out
of a police shooting where the Sixth Circuit affedhthe denial of summary judgment, because t
officer entered a dark hallway at a private resadeat approximately 2:45 A.M. without identifying

himself, without shining a flashlight, and withou¢aring his hat, and an enmter leading to the use

2 (SeeHabeeb Dep. 169:11-12; Kraynik Dep. 95:20-96:1.)
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of deadly force ensued. The plaintiff and his beos found the officer in the dark hallway and thouglt

the officer was an intruder, causing them to knibekofficer back through the door and the officer t
fire his weapon in responstl. at 445, 447. The Sixth Circuit heldattsuch actions on the part of the
officer were not “objectively reasonable,” and thatthus was not entitled to qualified immunitgt.
at 447. Further, the Sixth Circuit noted thathaltgh “mere negligence may not serve as a basis
a 8 1983 claim,” the officer’s actioms the night of the shooting weecognizable: “An officer who
intentionally enters a dark hallway in the entrance pifivate residence in the middle of the night, an
fails to give any indication of his identity, is more than merely negligeltt.” See also Sledd v.
Linsday 102 F.3d 282, 288 (7th Cir. 1996) (citiNgtes 941 F.2d at 447) (“In a situation where 4§
person has no reason to know that someone is a police officer, and the officer’s identity is cond
the normal rules governing use of deadly force and right to resist are modiftesddfe of O’Bryan
v. Town of SellersburdNo. 4:02-CV-238, 2004 U.S. Dist. LEXIS 10160, at *48 (S.D. Ind. May 2
2004) (citingSleddandYate$ (noting, in denying qualified immunity in an excessive force case tf
“[t]he act of entering a privates&lence late at night with no indication of identity was enough to sh
that the officer had unreasonably created the encounter that led to the use of tdrdel)v. City
of E. ClevelandNo. 96-3801, 1997 U.S. App. LEXIS 2873888-14 (6th Cir. Oct. 14, 1997) (per
curiam) (distinguishing acts of mere negligence from the adtates.

Applying Yatego this case, Chappell argues thatDleéectives’ failure to announce or identify|
themselves as “Cleveland Police” when (or even before) they entered McCloud’s dark bedro
approximately 5:00 A.M. caused McCloud to hide im¢thoset and possibly grab a knife for protectio

to fend off the possible intruder or intrudersiieard rumbling through the house, and that it was tf

objectively unreasonable behavior on the part of thieddges that led to the use of deadly force.
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Therefore, like the defendant officer Wates the Detectives would not be entitled to qualifie
immunity on Chappell's 8 1983 excessive force claim.

The Detectives, on the other hand, argueYa#tss inapplicable to this case for two reasons
neither of which the Court finds persuasi First, the Detectives claim théatesis distinguishable,
because the plaintiff iivateswas unarmed. The Detectives contend that the Sixth CircYtes

found that the officer’s actions were tteuseof the subsequent scuffle with the victim, which resulte

p =

d

in the use of deadly force. Amere, the Detectives assert that the officers did not cause McCloud to

pick up a knife, hide in the closetr come out of the closet withknife, but instead that McCloud’s
actions constitute a superseding, intervening cause Witidow v. City of Louisville39 Fed. Appx.
297 (6th Cir. 2002).

The Court, however, concludésat the causal connectionYiatess not distinguishable from
the causal connection in this case. As coedelly the Detectives, the officer's objectively
unreasonable actions Yatescaused the plaintiff and his brothers to knock the officer back throu
the door, because they believed the officer was@nder. This violent response to the officer’s

actions by the plaintiff and his brothers in turn ppéated the officer's use of deadly force. Here

gh

taking the facts in the light most favorable to Chappell, the Detectives’ objectively unreasonable aLtiol

similarly may have caused McCloud to take theeptially threatening response of picking up a knif

and hiding in the closet, because he believed the Detectives were intruders. And, like the \

response to the officer’s actionsYates this response to the Detectives’ actions by McCloud in tufn

precipitated the Detectives’ use of diyadrce. Inded, this reading o¥atesis consistent with that
regularly given to it by other courts who have considere®éde Sledd102 F.3d at 288 (finding

officers’ actions objectively unreasonable evleough decedent was holding a rifle when officer
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encountered himEstate of O'Bryan2004 U.S. Dist. LEXIS 10160, at *48 (finding that, if the office
failed to sufficiently identify himself, his use déadly force would be objectively unreasonable eve
if it is true that decedent held and pointed a handgun at the officer).

Further, the Court concludes that the Detectives’ reliand&'tatiow v. City of Louisville39
Fed. Appx. 297 (6th Cir. 2002), for the proposition tiaCloud’s intentional aaif picking up a knife
constituted a superseding, intervening cause is misplaced. The Sixth Civtitimwdid not state
that the suspect’s act of pointingyan at the officers was an intervening cause in its analysis of

plaintiff's § 1983 excessive force claim, but inststated that the suspect’s act was an interveni

cause during its analysis of the plaintifisgligencelaim under Kentucky law. 39 Fed. Appx. at 308.

The analysis of those two causeaction is materially different and the Detectives attempt to confl
the two portions of that opinion is unpersuasive.

Second, the Detectives assert thaitess inapplicable, because it is inconsistent with the mo
recent Sixth Circuit decisions invermoreandDickersonthat they claim firmly rejects the argument
that a police officer can be held liable for alldlyeprovoking a confrontation that leads to the use
deadly force. On this point, the Detectives go so far as to assert that the Sixth Cearrell
explained thatYateswasno longer applicable lavecause the ‘possible erroneous actions taken
the officers prior to the shots being fired’ is @otactor in determining whether the officers acte
reasonably in making the split-second judgmenude deadly force.” (Doc. 84 at 10 (quoting
DeMerrell, 206 Fed. Appx. at 428).) (emphasis added).

Again, the Court disagrees with the Detectives. The Sixth Circuit@moreandDickerson

did not overrule¥ates As notedLivermoreandDickersonboth held that claims of excessive forceg

in the Sixth Circuit must be analyzed in segmesiieh that a court’s review is limited to officers
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actions in the moments preceding the shooting aadotiner actions leading up to that moment a
deemed irrelevantyates however, is consistent with this segmenting approach, because the offi
objectively unreasonable actionsvatesthat led to the use of deadtyrce did occur in the moments
preceding the shooting. Inde&ickersoncites and distinguisheé&tesin one portion of its analysis
and even characteriz€atesn another portion of the opinion agase where the concurrence actual
“analyze[d] the excessiveriee claim in segmentsDickerson, 101 F.3d at 1159, 1161. Thus, despit
full awareness ofatesand its holding, the Sixth Circuit did n@¢erturn it or find that its holding was
inconsistent with the state of the law describediwvermoreandDickerson

In fact, contrary to the Detectives’ claimtimeir reply brief, the Sixth Circuit’s decision in

DeMerrell supports Chappell’s position théatesis still viable in light of that court’'s more recent

pronouncements regarding the segmenting approacBeNferrell, the plaintiff relied oryatesto

argue that the officer’s act of pulling his police Sdivectly into the suspect’s driveway escalated the

situation and that he thereby acted in arciyely unreasonable mann&06 Fed. Appx. at 427-28.

Rather than holding thatateswvas no longer good law because & segmenting approach, the Sixth

Circuit distinguished the cases on their fadts at 428. The Sixth Circuit first stated that, even if th

officer violated tactical methods by pulling his Sw¥o the suspect’s driveway, “that error occurre

well before the shot was fired” and thereforecorred prior to the shooting segment” and did not

factor into the evaluation of whetheetbfficer’'s actions were reasonabld. The Sixth Circuit also

determined thatateswvas inapplicable, because unlike the officer’s actioi¥aiedeading to the use

of deadly force, there was no causal connectiondmmtvithe officer’s act of pulling his SUV into the

suspect’s driveway and the events surrounding the shodtinglhe Sixth Circuit determined that,

again unlike the officer’s actions Wates the officer’s acts ilbeMerrell were merely negligent and
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could not serve as a basis for a § 1983 clain cf. Whitlow 39 Fed. Appx. at 306-07 (analyzing only
the short period of time between the officers’ ginto the suspect’s home and the shooting under the

segmenting approach announceBickersonand rejecting the plaintif§ claim that a reasonable jury

U

could find that the suspect did not realize vises dealing with police where the officers wersg
undisputedly in full police gear and repeatedly shouted “police” and “search warrant”).

While the Detectives are correct, moreoveagttthere is language is some Sixth Circuit
decisions that directs district césito focus on the “moments” befaeise of deadly force occurs, they
read too much into that phrasing. While the ISRitrcuit clearly employs a segmenting analysis, “the
defendant’s assertion that the holdings of thesescamndate that we look only at what occurred |n
the moments immediately before [McCloud] was Ifgtahot . . . too narrowly construes the case$’

holdings.” Claybrook v. Birchwe)l274 F.3d 1098, 1104 (6th Cir. 20010 Claybrook the Court

found that the events there should be segmented into three stages: (1) the officers’ approdch .

S

confrontation with the decedent; (2) the initial firefighfront of an open market; and (3) shots fire
after Claybrook’s move to a position behind concrete steps. The Court found that “all events takir
place in the second and third segmenerglmaterial to its analysisld. at 1105see also Gaddis v.
City of Dearborn Heights364 F.3d 763, 776 (6th Cir. 2004) (granting qualified immunity to officers

in excessive force case, but interpretidigkersons directive to consider “moments preceding th

117

shooting” as one which requiradroader zone of inquiryi-e., one which still demands consideratior

of the context surrounding the firing of shots by the offic&rs).

22 |ivermorecontains the strongest language in support of the Detectives’ position on this
point — stating that it “rejects” an approaghich would hold officers liable for creating
circumstances that create the need for the use of deadly force. 476 F.3d at U@@Toresaid
that, however, in assessing whether an offideo did not employ deadly forceuld be liable for
anotherofficer’s later need to do so. Thus, while the language appears broad, the factual

45




This Court similarly concludes that it can néte its segmenting analysis as thinly as thg

Detectives would have it do. Thus, while, as tGourt found above, the events preceding th
Detectives’ approach to McCloud’'s bedroom are properly “segmented-out” of the Co
reasonableness determination, all events invdlvéige entry into and occurring once in McCloud’s
bedroom must be consideretihus, while it is clear frorDickerson DeMerrell, andLivermorethat

Yatesis limited to circumstances imhich the officers’ reckless actions occur in the same “tempo

segment” as the use of deadly forcetlmse officers, it is just as clear tiateshas not been overruled

and remains binding precedent which this Court nfnifdw in factual circumstances that are not

readily distinguishable, as they wereDeMerrell. Accord Bel) 1997 U.S. App. LEXIS 28738, at
*13-14 (finding Yatesdistinguishable on its facts, but not implying tiVatesis not precedent that
district courts must consider and, where applicable, folldw).

Accordingly, because the Court has determined¥hggsis factually similar to this case and
becausératess consistent with the segmenting approadbpted by the Sixth Circuit and appears t
remain good law, the Court concludes that the “genisisue” regarding whethie Detectives’ failure
to announce or identify themselves@geveland Police” is “material” as to whether their use of dead
force was objectively unreasonable. Further, takieddhbts in the light most favorable to Chappel

the Court finds that a reasonable jury could cetelthat the Detectives’ use of deadly force wg

objectively unreasonable, and that their conduct \edidtcCloud’s Fourth Amendment right to be fre¢

circumstances in which it was used are fundamentally different than théategor here. The
Sixth Circuit inLivermore moreover, reaffirmed the need to consider the “totality of the
circumstances” surrounding the use of force, implyingsbatecontextual analysis is still
required.

2 Again, the Sixth Circuit has had multiple chances to ovelates but has not done so.
While it may yet make that choice, this Court has no authority to make it for them.
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from excessive force. Chappell therefore has satisfied the first prongQditeertest?

b. Prong Two: Whether the Detectives Violated a “Clearly
Established” Right

Because Chappell has shown that a reasonablequig find that the use of deadly force wa
objectively unreasonable, the Court now must consitiether such a determination by the jury woul
indicate that the Detectives violated a clearly established constitutionalSmintier 533 U.S. at 201.
To make this determination, the Court must defihe ‘fight allegedly violated . . . at the appropriat

level of specificity.” Wilson v. Layng526 U.S. 603, 615 (199%ee alscAnderson v. Creightqa83

U.S. 635, 640 (1987) (same). “The contours of thkbtnmust be sufficiently clear that a reasonable

official would understand that what reedoing violates that right.Anderson483 U.S. at 640. Thus,
“[t]he relevant, dispositive inquiry in determining &ther a right is clearly established is whether
would be clear to a reasonable officer that lisdzict was unlawful in the situation he confronted.
Saucier 533 U.S. at 202 (citing/ilson 526 U.S. at 615). This inquiry must be undertaken, moreoVv
“in light of the specific context of the caseBrosseau v. Haugerb43 U.S. 194, 198 (2004) (per
curiam). To determine whether a right is clearbabkshed, this Court must consider the decisions
the Supreme Court, followed by the decisions of@hisuit, followed by the decisions of other district

courts within this Circuit, and firlg the decisions of other circuit€€hampion v. Outlook Nashville,

Inc., 380 F.3d 893, 902 (6th Cir. 2004). Further, “[b]ecdbhsdocus is on whether the officer had faif

notice that her conduct was lawful, reasonableng¢sdged against the backdrop of the law at the tim

24 Because the Court finds that there are genuine issues of material fact as to whether
Detectives were objectively unreasonable in using deadly force against McCloud, the Court
declines to address Chappell’s alternative claim based on Balash’s expert report that, even if t
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initial shots would have been justified, a portion of the Detectives’ shots were fired after McClgud

was in a seated and defenseless position in violation of McCloud’s Fourth Amendment rights g
discussed iRuss@ 953 F.2d at 1045.
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of the conduct.”Green 239 Fed. Appx. at 960 (quotiByosseau543 U.S. at 198, arfshucier 533
U.S. at 201).

Here, as of September 2005, McCloud had a “clesstgblished right not to be shot unless he
was perceived to pose a threat t® plursuing officers or to othersYates941 F.2d at 447 (citations

omitted); Garner, 471 U.S. at 11-12. It is “apparent tlzateasonable official [as of 2005] would

understand” that he was not entitled to shoot a person who does not pose a threat to the officer:

society at large at the time of the shootingates 941 F.2d at 447citations omitted). More

specifically, it also was clearly established in the Sixth Circuit, as of 1991, that it is objectiyvely

unreasonable for an officer to encounter a suspegtconfined, darkened area without identifying
himself as a police officer, that doiag is more than mere negligenaed that any deadly force caused

by that conduct is constitutionally impermissibl&ates 941 F.2d at 447. Indeed, this specifi¢

principle had been endorsed and followed by courts outside this circuit on more than one ocgasi

between 1991 and 2005ee, e.gSledd 102 F.3d at 28&state of O'Bryan2004 U.S. Dist. LEXIS
10160, at *36-*50. AndYates more general principle — that it is clearly established in the Sixth
Circuit that one has the right not to be shot unleasanably perceived to béhaeat to the officers —
had been, and continues to be, reaffirmed by citationéatesin numerous Sixth Circuit panel

opinions. See, e.gGreen 239 Fed. Appx. at 96@iminillo, 434 F.3d at 468.

Assuming that the facts are as Chappell asserts — that the Detectives did not anrour

themselves to be police officers, and that the Detectives’ claim that they perceived McCloud t¢ be

threat to them is not objectively unreasonablegiMcCloud’s conduct — it was clearly established as
of 2005 that the use of deadly force in suchwstances was excessive within the meaning of the

Fourth Amendment. While the Court recognitiest this conclusion is, indeed, dependent upq
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assumptions which are generous to Chappell, it i<ihist’s obligation to indulge them. If “the legal
guestion of immunity is completely dependent updrich view of the factss accepted by the jury,”
a district court should not grant immunitylurray-Ruhl 246 Fed Appx. at 343 (quotiByandenburg
882 F.2d at 215-1&ee also Sova v. City of Mt. Pleasai2 F.3d 898, 903 (6th Cir. 1998) (noting
that summary judgment on qualified immunity ieéppropriate where there are contentious factu
disputes over the reasonableness of the use of deadly force”).

For these reasons, the Court fitllst, like prong one, prong two of tBauciernquiry cannot
be decided as a matter of law and the Detectives’ request for qualified immunity as a matter of lay

be denied.

al

V Ml

Two additional points relating to the application of this prong of the analysis merit mention.

First, to the extent the Deteatis/ filings can be read to argthlat confusion @ated by language in
Livermorerenders the right at issue here less ttlaar, their argument is not well-takelnivermore
is a 2007 decision. Any confusion created bgatsiewhat sweeping language, accordingly (langua
this Court has already found not confusing whexcedl in context), would ka had no effect on the
state of the law as of 200%ee Brosseab43 U.S. at 200 n.4 (noting that decisions post-dating t
incident at issue “are of no use in the clearly established inquiry”).
Finally, and more importantly, if the jury condes that the Detectives did in fact annound
their presence, or the Sixth Circuit decides to overfdeesand find that fact immaterial to an
appropriate reasonableness analysis, the Cooridusions on this issue of qualified immunity migh

change. While, as noted, disputesaditirelating to the reasonableness inggegerallyalso prevent

qualified immunity determinations as a matter of l#vat principle is not hard and fast. Where the

disputes of fact relate to the objective reasonabkokan officer’s perceptions of a threat, it may we
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be that, while a given jury might find thosepeptions objectively unreasonable, qualified immunity

could still attach. “[l]f officers ofeasonable competence could disagin this issue, immunity should
be recognized.” Murray-Ruh| 246 Fed. Appx. at 343 (quotirfova 142 F.3d at 903)see also
Untalan 430 F.3d at 315-16 (noting that an officer “stibabt be deprived of qualified immunity for
reasonably, though perhaps incorrectly in hindsighttgreing an immediate and serious threat”).

This Court has decided, however, that genuine disputes of facbettistith respect to the

guestion of whether it was objectively reasonabletferDetectives to perceive McCloud to be a true

threat to their safety and with respect toettter they announced themselves to McCloud befg
encountering him. And, the Couras found both of those issuedb®material. The Court does not
decide, accordingly, whether qualified immunity wob&lgranted if one or the other of those point
were either not in dispute or not legally material.

Again, the Detectives’ request for a judgmerirging them qualified immunity as a matter o
law with respect to the use of deadly force on McCloud muBtEIED at this juncture.

C. Chappell’'s Ohio Law Claims

The Detectives assert two arguments in an attempt to defeat Chappell’s state law Slaang.

Doc. 63 aR8-30.) First, the Detectives claim that tlaeg entitled to statutory immunity with respect

to all of Chappell’'s state law claims under O.R8Q744.03(A)(6). In particular, they argue both the
§ 2744.03(A)(6) provides general immunity for puldioployees and that police officers can only b

liable for assault and battery when they employ exee$srce. Second, the Detectives argue that th

cannot be liable because McCloud’s own threatenimglact was an intervening cause that led to hijis

death.

The Detectives’ suggestion that § 2744.03(A)(@yvpes blanket immunity is not well-taken.
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In pertinent part, § 2744.03(A)(6) provides:
(A) In a civil action brought against a patisil subdivision or an employee of a political
subdivision to recover damages for injurgath, or loss to person or property allegedly
caused by any act or omission in connection with a governmental or proprietary
function, the following defenses or immunities may be asserted to establish non-
liability:
(6) In addition to any immunity or defse referred to in division (A)(7) of this
section and in circumstances not covered by that division or sections 3314.07
and 3746.24 of the Revised Code, the @ygé is immune from liability unless
one of the following applies:

(a) The employee's acts or omissiarese manifestly outside the scope
of the employee's employment or official responsibilities;

(b) The employee's acts or omissions were with malicious purpose, in
bad faith, or in a wanton or reckless manner; . . ..

O.R.C. § 2744.03(A)(6)(a)-(b). The Detectives eotly note that “[ulnder . . . § 2744.03(A)(6), ar
employee engaged in a governmental function is immune from tort liability unless he ‘acted ol
the scope of his employment oitkvmalice, in bad faith, or in a reckless manner.” (Doc. 63 at29.
The issue is thus whether the Detectives’ condias outside the scope of their employment, wit
malice, in bad faith, or reckless.

As discussed above, whether the Detectives’ candas reckless is a central issue in this cas
Numerous Ohio decisiort$,as well as opinions from courts within the Sixth Cirélitlefine

“recklessness” for purposes of § 2744.03(A)(6). In defining “recklessness,” Ohio law follows

% Quoting Boyer v. City of Mansfield F. Supp. 2d 843, 848 (N.D. Ohio 1998).

% See e.gFabrey, 639 N.E. 2d at 35thompson v. McNejlb59 N.E. 2d 705, 708 (Ohio
1990);Caruso v. Stater37 N.E. 2d 563, 567 (Ohio Ct. App. 2000ompson v. BagleWo. 11-
04-12, 2005 WL 940872, at *11 (Ohio Ct. App. Apr. 25, 2005).

2 See, e.gEwolski v. City of Brunswigkk87 F.3d 492, 517 {&Cir. 2002);Jacobs v.
Village of Ottawa Hills 159 F. Supp. 2d 693, 698-99 (N.D. Ohio 2001) (qudBiagusq 737 N.E.
2d at 567, for the definition of the state-of-mind terms in § 2744.03(A)(6)).
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Restatement of Torts (2d): “The actor’'s conduct ieckless disregard of thefety of others if . . .
such risk is substantially greater than thatollis necessary to make his conduct negligebeé e.g.

Fabrey, 639 N.E.2d at 38 Here, construing the facts in thght most favorable to Chappell, the

Court has already determined that a reasonablequig find that the Detectives’ conduct rises above

the level of negligence and is objectively unoeeble. The Court acknowledges that ‘objectiv,

unreasonableness’ under the test for qualified immumitfederal law claims is not identical to the

standard for ‘recklessness’ under Ohio l&ee Jacohd59 F. Supp. 2d at 699. Under Ohio law, the

issue of state-of-mind under § 2744.03(A)(6yenerally a jury question, howeve3ee Fabrey639
N.E. 2d at 35. Therefore, since Chappell’s sigBans are sufficient to raise a genuine issue
material fact with respect to the objective unoeableness prong of federal qualified immunity, th

Court finds that whether this same evidence satighe Ohio definition of reckless disregard shou

also be determined by the jury. Accordingly, theddgves are not immune from the Plaintiff's state

law claims under § 2744.03.
The Detectives’ more specific statutory argumtrat the Detectives’ use of force is protecte
because it was employed in self-defense, failetlan the Court’s finding that a genuine issue

material fact exists concerning whether the Detectives’ use of force was excessive. Althoug

2 The Ohio Supreme Court has also articulated the Restatement test as follows:

This court has defined the term “reckless” to mean that the conduct was committed
“knowing or having reason to know of facts which would lead a reasonable man to
realize, not only that his conduct creates an unreasonable risk of physical harm to
another, but also that such risk is substantially greater than that which is necessary to
make his conduct negligentMarchetti v. Kalish(1990), 53 Ohio St.3d 95, 96, 559
N.E.2d 699, 700, fn. 2, quoting 2 Restatement of the Law 2d, Torts (1965) 587,
Section 500.

Cater v. City of Clevelan®97 N.E. 2d 610, 618 (Ohio 1998).
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Detectives note that a police officer is entitledise force to protect himself and others from bodily

harm, they also concede, citiBghweder v. Baratkd43 N.E.2d 486, 489 (Ohio Ct. App. 1957), thg
a Detective may be held liable for assault and battery where “excessive force is used.” In the @

of step one of th8aciertest for qualified immunity above, tl@ourt carefully analyzed the issue of

—

ont

whether the Detectives used excessive force undeaitumstances of this case and concluded thpt,

construing the facts in the light most favorable ® Rthaintiff, a genuine issue of material fact exist

[72]

with respect to this issue. Aatiingly, a reasonable jury could find that the Detectives used excessgive

force, and, thus, are liable for assault and/or battery.

The Detectives’ final argument, that State law precludes liability because McCloud’s pwr

actions were an intervening cause of his deatdssunsupported. The Detectives cite only a single

case for this proposition. (Doc. 63 at 29 (citiéitlow, 39 Fed. Appx. 297).) As an initial matter,
Whitlow is inapposite to this case for the reasonsudised above. Perhapsavmnore to the point,

however,Whitlow analyzed Kentucky law, which does not govern the actions of Detectives

5 in

Cleveland. See Whitlow39 Fed. Appx. at 307. This Court can find no support within Ohio law for

the Detective’s assertion. Rather, Ohio law allaygy to determine whether the Detective’s condu

was the proximate cause of McCloud’'s deaflee Winegar v. Greenfield Police Dep®02 Ohio

2173, P69 (Ohio Ct. App. Mar. 27, 2002) (“Where thedace such that reasonable minds could diffé

as to . . . whether the intervening act or cagsestituted a concurrent or superseding cause . . . [a
whether the intervening cause was reasonably forelgdaathe original party . . . [are] questions fo

submission to a jury which generally may not be resolved by summary judgment.”).

Ct

Accordingly, the Detectives’ joint motion for summary judgment on Chappell’'s Ohio law clajms

is DENIED.
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V. CONCLUSION

Cases like these are tragic for all involved -dbeeased, their families and the officers as we
Just as Brandon McCloud’s family is forever scdrpg his loss, so too are Detectives Habeeb a
Kraynik and their families. The Detectives’ inltiurpose was surely to protect the community fro
further illegal activities by McCloud. Later, the Betives made a judgment which they believe wa
necessary to protect themselves. The resulthaifjudgment were tragic; surely no one wante
McCloud to die, and the Detectives no doubt remain haunted by the events of that early morni

The Court does not, and would not presunpais moral judgments upon McCloud, his family

or the Detectives. The very narrow question betloeeCourt now is whether, on the record before it

there are genuine disputes of material fact that prevent judgment in the Detectives’ favor on their

of qualified immunity and require further inquiry beda jury. While the Court has found that certai

legal and factual issues are not open to fairatee— such as whether McCloud was holding a knife

when encountered — it also finds that there is gendispute over a host of other important facts.

is this reservoir of disputed facts which, at teeler current, binding Sixth Circuit precedent, counse

>

cla

-

S

against a judgment granting qualified immunity to the Detectives at this stage of the proceedinps.

Accordingly, for the foregoing reasons, the Court concludes that the Detectives’ joint magtior

for summary judgment based on qualified immunity as to Chappell’'s Fourth Amendment exce
force claim under 8§ 1983 BENIED. In addition, summary judgment@ENIED with respect to
Chappell’'s Ohio law claims.

IT IS SO ORDERED.

s/ Kathleen M. O’Malley
KATHLEEN McDONALD O'MALLEY
UNITED STATES DISTRICT JUDGE

Dated: September 30, 2008
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