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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF OHIO
EASTERN DIVISION

MELANIE BRINER, et al., CASE NOS. 1:07CV129

1:09CV1121
JUDGESARALIOI

VS.

)
)
)
)
))
) MEMORANDUM OPINON
)

)

THE CITY OF ONTARIO, et al., )
)
)
DEFENDANTS. )

In Case No. 1:07CV129, the partiessddiled numerous motions that are
now at issue: (1) the motion of Defendant®mas Hill and DallaStrickler for summary
judgment based on qualified immunity (Dd¢o. 147); Plaintiffs’ mdion to strike Hill
and Strickler's summary judgment motion (Doc. No. 153); Defendant Timothy
McClaran’s motion for summgrjudgment based on qualifiechmunity (Doc. No. 148);
and Plaintiffs’ motion to strike McClaransummary judgment motion (Doc. No. 152).
Also before the Court, in Case No09CV1121, is the motion of Defendants Rebecca
Thomas and the City of Ontario for summarggment based on qualified immunity and
arguments on the merits (Doc. No. 17). All troas are fully briefd and are ripe for
decision.

Background
The facts surrounding these two rethteases have been set forth in

numerous Memorandum Opinions of this Coad,well as the SiktCircuit's March 26,
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2010 decision, familiarity with is presumelor purposes of the present motions, it is
sufficient to note that these actions aris¢ ofi Plaintiffs’ various interactions with
employees of the city of Ontario, Ohio (berafter “the City”),including: Plaintiffs’
complaints that local law enforcement offils had failed to investigate certain thefts
associated with their business, F&W Towirggiminal charges filed against Melanine
Briner in connection with one of the tih&f F&W Towing’s removal from various local
towing lists; Plaintiffs’ efforts to put a pposal calling for a “Citizen’s Police Review
Board” on the local ballot; and Defendanteactions to signs posted on the Briner's
property in connection with the review propo5al.

On January 17, 2007, Plaintiffs, Meia and Thomas Briner, filed an
action in this Court against the City andtaar City employeessaising claims under 42
U.S.C. § 1983 and state common lg@ase No. 1:07C¥29, hereinafterBriner 1.”) In
their Amended Complaint, Plaintiffs allegleat Defendants retaliad against them for
exercising their First Amendment right titicize the Ontario Police Department
(hereinafter “OPD”); had prosecuted Melanign@r without probable cause, in violation
of the Fourth Amendment; and had deprivBthintiffs of due process and equal
protection. Plaintiffs alsbrought claims for federal copisacy under 8§ 1983, as well as
various state law claims.

Plaintiffs filed a second lawgwn May 14, 2009. (&se No0.1:09CV1121,
hereinafter Briner 11.”) This action was initiated solelggainst the City’s Law Director,

Rebecca Thomas, and the City, itself, and waticed to Thomas’s role in initiating

! Where necessary, the Court will supplenteese facts in the body of its analysis.
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criminal misdemeanor charges against Maaariner. The Complaint raises claims of
malicious prosecution, First Amendmentatation, and lossf consortium.

Defendants sought summary judgmentBnner I. In a decision dated
April 16, 2008, the Court dismissed the majority the federal claims, and declined
supplemental jurisdiction over the state lelaims. (Doc. No. 115.) On reconsideration,
the Court dismissed the remaining claims, #&sslied a final, appealable order. (Doc.
Nos. 134 and 135.)

On appeal, the Sixth Circuit affied this Court’'s grant of summary
judgment on a portion of the retaliation claithe malicious prosecution claim as to
Defendant Strickler, and the First Amendmelaim as to Defendants Hill and Snavely,
only. It reversed this Court@ismissal of the remaining cfas, finding genuine issues of
material fact as to these claims, and remanded the matter to this Court for further
proceedingsBriner v. City of Ontarip Case No. 08-3731, 2010 U.S. App. LEXIS 6271
(6th Cir. Mar. 26, 2010). In so ruling, th&ixth Circuit indicatd that the issue of
qualified immunity could be raised on remant. at 42, n.26. On June 1, 2010,
Defendants Hill, Strickler, and McClaran moved for summary judgment on the ground of
gualified immunity.

In Briner Il, Defendants Thomas and the City also moved for summary

judgment. Thomas seeks absolute and gedlifimmunity for herrole in bringing

2 The Sixth Circuit also décted the Court to apphfouston v. Hil] 482 U.S. 451, 461 (1987), to Plaintiffs’
First Amendment claims. None of the parties have raimgstonin this most recarround of dispositive
motions, as it does not directly relate to the isswguafified immunity. The Court will, however, entertain
any motionsn Imineon this subject prior to trial.



criminal charges against Melanie Briner. Shred the City also seek dismissal of the
claims on the merits.
Standard of Review
Federal Rule of Civil Procedure 56(c) governs summary judgment

motions and provides:

The judgment sought shall be renderéorthwith if the pleadings,

depositions, answers to interrogaésri and admissions on file, together

with the affidavits, if ay, show that there is ngenuine issue as to any

material fact and that the moving pait entitled to a judgment as a

matter of law. [...]

Rule 56(e) specifies the material®perly submitted in connection with a

motion for summary judgment:

Supporting and opposing affidavits dia¢ made on personal knowledge,

shall set forth such facts as would be admissible in evidence, and shall

show affirmatively that the affiant is competent to testify to the matters

stated therein. [...] The court may permffidavits to be supplemented or

opposed by depositions, answers to imgatories, or further affidavits.

When a motion for summary judgmastmade and supported as provided

in this rule, an adverse party may mest upon the mere allegations or

denial of the adverse pgg's pleading, but the advge party’s response, by

affidavits or as otherwise provided in this rule, must set forth specific facts

showing that there is a genuine issuetf@l. If the adverse party does not

so respond, summary judgment, if apprafa, shall be gered against the

adverse party.
However, the movant is not required to filidavits or other similar materials negating
a claim on which its opponent bears the bardé proof, so long as the movant relies
upon the absence of the essential elementhén pleadings, depositions, answers to
interrogatories, and admissions on flllotex Corp. v. Catretd77 U.S. 317 (1986).

In reviewing summary judgment mans, this Court must view the

evidence in a light most favorable tbe non-moving party to determine whether a
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genuine issue of matal fact existsAdickes v. S.H. Kress & G898 U.S. 144 (1970);
White v. Turfway Park Racing Ass'®09 F.2d 941, 943-44 (6th Cir. 1990). A fact is
“material” only if its resolution will affect the outcome of the lawsuinderson v.
Liberty Lobby, Inc.477 U.S. 242, 248 (1986). Determinatof whether a factual issue
is “genuine” requires considdian of the applicable evideatly standards. Thus, in most
civil cases the Court must decide “wiher reasonable jurors could find by a
preponderance of the evidence that the [mawving party] is entitled to a verdictld. at
252.

Summary judgment is appropriate aviever the non-moving party fails to
make a showing sufficient to establish the existeof an element esd@l to that party’s
case and on which that party wikér the burden of proof at trialelotex 477 U.S. at
322. Moreover, “the trial court no longer hasduty to search thentire record to
establish that it is bereft of genuine issue of material facStreet v. J.C. Bradford &
Co. 886 F.2d 1472, 1479-80"&Cir. 1989) (citingFrito-Lay, Inc. v. Willoughby863
F.2d 1029, 1034 (D.C. Cir. 1988)). The non-movragty is under an affirmative duty to
point out specific facts in the record ah#s been established which create a genuine
issue of material facEulson v. Columbys801 F. Supp. 1, 4 (S.D. Ohio 1992). The non-
movant must show more thanscintilla of evidence tovercome summary judgment; it
is not enough for the non-moving party to show that there is some metaphysical doubt as

to material factsld.



Analysis
A. Motion of Officer Hill and Dallas Strickler for Summary Judgment

In early 2004, Plaintiffs, Melanie dnThomas Briner, purchased a local
towing business known as F&W Towindriner I, Doc. No. 42, Am. Compl. at T 10.)
Later in the same year (2004), Plaintiffs agtdo trade two of their tow trucks to an
employee, Larry Paone, in exchange for a 1993 GMC pickup tricckat(  17.) On
December 1, 2004, the parties exchanged tkspective vehicles. While Plaintiffs took
possession of the pickup truck on that dates undisputed that Paone failed to provide
the title to the vehicle, claimg that he could not locate itd()

Plaintiffs dischargedLarry on December 12, 2004, after allegedly
discovering that he was using a compamckr along with other company assets, for
personal use.ld. at { 18.) He returned to F&Wn December 16, 2004 to discuss his
termination. He was unable to convince Plaintiéfseconsider his termination. Before he
left, however, Plaintiffs remindkeLarry that he needed to supply them with the title to the
pickup truck. According to Plaintiffs, ltey returned on December 30, 2004, and
delivered the title to Melanie Brinéryvhich Melanie Briner had notarizedd(at ¥ 20.)

On January 25, 2005, Larry Paone'théa, Dave Paone, contacted Chief

McClaran and advised him that he was gointheoBriners home to recover the pickup

3 Larry claimed that he had not gone to F&W Towing on this date, insisting that he was with his father,
Dave Paone. The Briners eventually prevailed in a conversion action they brought against Larry regarding
the pickup truck. At the trial of this state court regtLarry testified that could not recall where he was on
that dateBriner, 2010 U.S. App. LEXIS 6271, at *4.
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truck? Chief McClaran assured Dave that thelice would not interfere in what he
viewed as a civil matter. Chief McClaran thaformed the dispatcher that if a call came
in from the Briners, it was to be treatad a legal repossession of a truck. When the
Briners realized that the pickup truck wasssing from their property, they contacted the
OPD and were advised by the dispatcher tkdttief McClaran said the truck was not
stolen because it is back the hands of its rightful owner.” (Am. Compl. at { 26;
McClaran Dep. at 40, 45, 51-52.)

Dissatisfied with this gxanation, Plaintiffs retued to the Ontario Police
Department, this time to file r@port of theft of the pickupuck, and to present a copy of
the title which had allegedly been signedlarry Paone. Plaintiffs spoke with Officer
Hill, who took the Briners’ statements and opd the investigation. Officer Hill escorted
the Briners to the interview room, where, mbeknownst to Plaintiffs, videotaped the
interviews. Officer Hill made the decision tecord these interviews, based, in part, on
his belief that the Briners’ prior complaiabout the OPD’s handling of a separate matter

involving another employee wasfalse or unfair complaint®

*In a sworn affidavit, Dave Paonedaexplained that he took the trusicause he felt that Plaintiffs were
taking advantage of his son. He also claimed that Plaintiffs had failed to fix a probleonwitti the tow
trucks they gave to Larry. Dave insisted that he took the truck “in order to make things Bigner’
supra at *5 (quoting D. Paone Stm.)).

® Also in late 2004, F&W Towing was burglarizeahdaapproximately $2,000 dollars was taken from the
premises. (Am. Compl. at T 13.) When the Brineporeed the theft to the OPD, they shared with OPD
officers their belief that a recently terminated employee, Billy Hamm, had perpetrated the Ick)miehg
theft was briefly investigated yetective Snavely, who ceased alliaty on the case after interviewing
Hamm and his wife. Tom and Melanie Briner eventuafiynplained to Chief McClaran that the OPD did
not give the theft the attention it deservdd. &t 1 14-15.) They also cofajmed that an OPD officer had
accompanied Hamm to F&W Towing to assist Hamm inectithg his last paycheck, believing this to be
an improper use of police personnel. Chief Mc@faexplained that Hamm was accompanied by a police
officer as part of a “civil standly’ whereby the presence of a uniformed officer is used to diffuse a
potentially volatile situation. (McClaran Dep. at 229.)

7



Officer Hill noticed discrepancies the title produced by Melanie Briner.
Specifically, Hill observed that the price okthiehicle and its odometer reading had been
left blank on the title, notwithstanding the fact that the certificate indicated that all blank
spaces must be filled. (Doc. No. 147, Ex. 1fidevit of Thomas Hill at I 6.) He also
noticed that the number “2” in the notarizatidate had been changed to the number “3,”
and this was notwithstanding the fact that the certificate indicated that erasers or
alterations would void any assignmemdl. @t 11 6-7; Doc. No. 147-1, Title.)

Hill decided to investigate furthelle spoke with Larry and Dave Paone,
who each informed Hill that the pickup tkubad been “repossessed.” (Hill Dep. at 28-
29.) In response to this inquiry, Dave Paone came to the police station and provided a
duplicate title that Larry had obtained aftepresenting to the licensing bureau that the
title had been lost or stolen. (Hill Dep.38.) Officer Hill then permitted Larry and Dave
Paone to take witness statement forms honfél tout at their leisire. It is undisputed
that Officer Hill verified the completed forsmas though they then had been prepared in
his presenc&Briner, 2010 U.S. App. LEXIS 6271, at *7.

Officer Hill also followed up with the Briners. He asked them to come to
the police station to answedditional questions. This time, he informed the Briners that
he would be videotaping the interviews. He wedpdly asked Melanie Briner if anyone
had seen Larry sign the title in her officedaasked her if she maday alterations to the

title. Ultimately, she idicated that she was unaware of anyone who might have seen

® As the Sixth Circuit found, Officer Hill later adtied, under oath, to falsifying these verificatioBsiner,
supra at 7.
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Larry signing the title, and further stak that she had not altered the titiM. Briner
Dep. at 30.) Hill urged the Briners to obtastatements from any employees who may
have witnessed Larry’s signing of the title. response to this request, Melanie Briner
produced the statement of F&W Towing emyme, Debra Hissong. lher statement,
Hissong indicated that she had seen LamyDecember 30, 2004 in the F&W office
signing over title to the pickup truck. (Doblo. 63, at 30-40; Doc. No. 75-1 at § 11,
Hissong | Stm.)

Detective Snavely picked up the istigation from Officer Hill. (Hill
Dep. at 27.) Snavely took the title to tRechmond County Clerk’s Office, where three
employees allegedly informed the detectivat tine omissions andterations would have
voided the title Briner, supra at *9. No further action wataken by the OPD, however,
until after the Briners had lodged additiormamplaints with the City’s Mayor, Chief
McClaran, and other City officials over the lagkattention devoted to the investigations
into thefts at F&W Towing.

At the direction of either Chief McClaran or Detective Snavely, Officer
Hill questioned employee Debra Hissong at the police staBoner, supra at *10.
After Hissong insisted that eshhad witnessed the signiraf the title, Officer Hill
permitted Hissong to review the tape frahe Briner's interviews wherein Melanie
Briner indicated that she dlinot believe that anyone hadtnessed the signing in her

office. The Sixth Circuit found that Officadill, Chief McClaran, and possibly other

" While the certificate had clearly been altered, MiglaBriner testified that she answered Officer Hill's
guestion truthfully because she believed that he was asking her if she had changed the title since
discovering that the truck was missing. (M. BrinepDat 29-30.) The alteration had allegedly taken place
shortly after notarization.



officers, threatened Hissong with the felony of filing a false statement if she did not
revise her statemerBriner, supra at *11. She ultimately admitted that portions of the
statement, which had been typed by Mel®rimer, were false, and recanted the portion
of the statement that providecattshe had witnessed the signildy.(Doc. No. 75-1 at
14, Hissong Il Stm.)

On two separate occasions, ChidicClaran contacted the Richland
County Prosecutor’s Office regarding the filing of felony charges against Melanie Briner.
In response to the second inquiry, Chiein@@nal Assistant Prosecuting Attorney, Brent
Robinson, reiterated in a lett dated August 18, 2005, his initial determination that he
did not believe that the ewvedce against Melanie Brinevould support the filing of
felony charges. (Doc. No. 147-Retter.) He also offeredjowever, his belief that Ms.
Briner had committed some misdemearaifenses, and recommended that Chief
McClaran speak with the City’s Law Directold.)

Chief McClaran contacted Law Da®r Rebecca Thomas in August 2005
to discuss misdemeanor charges against Melanie Briffélomas “reviewed the
investigative materials prepared by thet@®m Police Department,” along with the
August 18" letter from Assistant Prosecutidgtorney Robinson. (Doc. No. 147, Ex. 2,
Affidavit of Rebecca Thomas at 1 6-7.)

During this time, the Briners contiad to complain about the OPD, and
circulated a petition for the eation of a police review boatd scrutinize the activity of

the OPD. In late August 2005, days aftevés announced that the petition had gathered

8 As discussednfra, there is a factual dispute as to whetfief McClaran had previously contacted
Thomas in March or April 2005 to discuss possible charges.
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enough signatures to secure a place on theshiber ballot, Thomas approved the filing
of misdemeanor charges against Melanie @&tinampering with records, falsification,
and complicity to commit faldgdation. (Thomas Aff. at 1%-6.) The case was assigned
by Thomas to one of her assistant prosecutors, Ryan Hodstarer( 1l, Doc. No. 17,
Ex. 3, Affidavit of RyanHoovler at  3.)

Hoovler ultimately determined that was appropriate to dismiss the
charges of falsification and tampering witkcords, after he received a letter from the
Clerk of Courts indicating #t the Auto Title Office ha@rroneously informed the OPD
that it would have been the normal preetito question notary information on titles.
(Hoovler Aff. at 1 6-7, Attachment.) Hoovlproceeded to trial on the remaining charge
of complicity to falsify. At the conclusioof the trial, the Mansfield Municipal Court
granted Melanie Briner's motion to dismiss on the ground that the complaint was
defective. (Hoovler Aff. at { 8.)

1. Plaintiffs’ Motion to Strike

Before the Court can reach the iteeof the summary judgment motion of
Hill and Strickler, it must address a procedural matter. Plaintiffs seek to strike the present
dispositive motion on the grourtiat the Sixth Circuit hadletermined that there are
guestions of fact as to whether there wesbable cause to suppdine filing of charges
against Melaine Briner, and that this deteraion forecloses consideration of qualified
immunity. See Briner, supraat *34-*35. In support of their position, Plaintiffs observe
that the present motion is virtually identidal Defendants’ prawusly filed summary
judgment motion. Defendants oppose the motiostite, complaining that it is nothing

more than a supplement to Plaintiffs’ brief in opposition to qualified immunity, and
11



should be viewed as an impermissible rafie to circumvent the page limitations for
response briefs.

While the question of whether therasg probable caude bring charges
is often (as it is in this case) closely tekhto the question of whether qualified immunity
may lie for the same activity, theo inquires are not identicéhee Mesa v. Prejeab43
F.3d 264, 271 (5th Cir. 2008) (“If there is no probable cause to arrest, the question of
whether qualified immunity nonetless applies is a separégal and factual issue. [...
T]he analysis of fact that might not suppgrobable cause neetis be distinguished
from the analysis of whether a reasonalffie@r would have known #it he was violating
a clearly established law when making an srte Even where there are disputed issues
of material fact as to whether probable causst&xo file charges, an officer may still be
entitled to qualified immunity if he can tablish that a reasonable officer could have
believed that probable cause existed to arfst, e.g., Adams v. Si\NiE§92 U.S. App.
LEXIS 34780, at *5 (6th Cir. Dec. 22, 1992) (citidgnderson v. Creightqrd83 U.S.
635, 638 (1987)).See Hunter v. Bryant502 U.S. 224, 227 (1991) (“Even law
enforcement officials who ‘reasonably but ralgtnly conclude thaprobable cause is
present’ are entitled to immunity.”)Malley v. Briggs 475 U.S. 335, 341 (1986)
(Qualified immunity protects “all but the gahly incompetent or those who knowingly
violate the law.”) Because the question of Idigal immunity was not resolved by the
Sixth Circuit, Defendants Hill and Stricklare entitled to raise it at this time.

Plaintiffs also argue, however, ath even if Defendants may pursue
gualified immunity on the federal claims, they anot free to seek immunity for the state

law claims. The Court disagrees. On suamynjudgment, Defendants Hill and Strickler
12



raised both qualified immunity on the 1883 claims and immunity under Ohio Rev.
Code § 2744 for the state law claimBrifer |, Doc. No. 75 at 18-20.) Because the Court
dismissed all of the claims on the meritsdidd not reach the issue of federal or state
immunity. When the Sixth Circuit’'s decisiaesurrected certain claims, it then became
appropriate on remand for this Court to addrihe previously unresolved issue of federal
immunity? The same logic holds true for stastatutory immunity. The Court will,
therefore, permit Defendants Hill and Stiekto re-assert statutory immunity under 8
2744,

Finally, Plaintiffs complain thaDefendants Hill and #tkler should be
precluded from re-litigating other issuesdadlaims that were resolved by the Sixth
Circuit. They also insist that Defendargsould not be permitted to raise the “intra-
corporate conspiracy doctrine” because & d different topic from the defense of
qualified immunity.” (Mot. at 14.The Court would agree with Plaintiffs as to the former,
and disagree as to the lathr.its March 26, 2010 decision,&l8ixth Circuit specifically
granted Defendants Hill and Strickler leave to raise the applicability of the intra-corporate
conspiracy doctrineBriner, supra at *41. It did not, however, afford Defendants Hill
and Strickler leave to revisit issues thatrevereviously resolved by this Court and the
Sixth Circuit, and the Court 8e no reason to do so either.

In sum, Defendants Hill and Stkler may raise federal and state
immunity, and they may also test Plaintifeginspiracy claims against the intra-corporate

conspiracy doctrine. They may not, howewaise arguments previously addressed, or

° The Sixth Circuit recognized the logic of this apgrh when it specifically extended Defendants Hill and
Strickler leave to raise qualified immunity on remafde Briner, supraat *42, n.26.
13



re-litigate issues that have been resolvedhy Court and the Sixth Circuit. Plaintiffs’
motion to strike (Doc. No. 153) is, therefo@RANTED in part andDENIED in part.

2. Qualified Immunity for Officer Hill

Qualified immunity shields from lility government dicials performing
discretionary functions when their conduct slo®t violate clearlyestablished statutory
or constitutional rights ofwhich a reasonable m®n would have knownHarlow v.
Fitzgerald 457 U.S. 800, 818 (1982). Stated diffélgna “defendant enjoys qualified
immunity on summary judgment unless tfaets alleged and the evidence produced,
when viewed in the light most favorablette plaintiff, would permit a reasonable juror
to find that: (1) the defendant violated a ddansonal right; and (2}he right was clearly
established*® Morrison v. Bd of Trs 583 F.3d 394, 400 (64@ir. 2009) (citingJones v.
City of Cincinnatj 521 F.3d 555, 559 (6th Cir. 2008)).

The Sixth Circuit has typically falwed the two-step sequential inquiry
set forth inSaucier v. Katz533 U.S. 194 (2001). Unddfatz, the court first asks
whether, “[tlaken in the light most favoralitethe party asserting the injury, do the facts
alleged show the officer's conductolated a constitutional right.Id. at 201. If the
answer to this initial inquiry is “no,” ttere is no necessity for further inquiries
concerning qualified immunity.Id. If, however, a violation could be made out, the

“next, sequential step is to ask whether rilgat was clearly established. This inquiry []

1 The Sixth Circuit sometimes includes a third inguinat considers “whether the plaintiff has alleged
sufficient facts, and supported the allegations by @efft evidence, to indicate whthe official allegedly
did was objectively unreasonable in lighftthe clearly established rightsCurry v. Hensiner513 F.3d
570, 576 (6th Cir. 2008) (internal citation omitted). “The third inquiry impacts the asalymndespite
the violation of a clearly established constitutional tjigihe official’s conduct was objectively reasonable,
and so should still enjoy qualified immunityd. (emphasis in original).
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must be taken in light of the specifiordext of the case, not as a broad general
proposition [.]"1d.

In Pearson v. Callahan129 S. Ct. 808 (2009), the Supreme Court
recently abandoned the sequédnéipproach announced Katz in favor of an analysis
that allows the district court to approattte issue of qualified immunity from whatever
perspective is most appropriate for the exaes of the particular case. While the two-
prongKatz analysis is still apprafte, courts may now adess the prongs in whatever
order best suits their needd. at 818. Thus, the court is fr&® consider those questions
in whatever order is appropriate light of the issues before us[,Moldowan v. City of
Warren 570 F.3d 698, 720 (6th Cir. 2009), “such that we need not decide whether a
constitutional violation has occurred ive find that the officer's actions were
nevertheless reasonabldéfferson v. Lewj$94 F.3d 454, 460 (6th Cir. 2010).

ProbableCause

The Court begins with an analysistbé availability ofqualified immunity
for Officer Hill for the portion of the First Amendment retaliation claim relating to the
filing of criminal charges against MelanieiBer, and the federal malicious prosecution
claim. Officer Hill insists that there wgsobable cause to support the charges, noting
that he relied, in part, on the advice of firesecutor. Plaiiffs raise the law-of-the-case

doctrine, and remind the Court that the Bigircuit has already found that there are
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genuine issues of materiict with respect to thexistence of probable cauSeOfficer

Hill rejects the law-of-the-case doctrine, noting that substantial new evidence, relating to
the role of two prosecuting attorneys in the bringing of charges, warrants a fresh look at
the issue.See Wysong v. City of Health60 Fed. App’x 848, 852 (6th Cir. 2008)
(explaining that the law-of-the-caseloctrine does not apply in “exceptional
circumstances,” such as where “substantially new evidence has been introduced”)
(internal citation omitted). Even if the Court considers the “substantially new evidence”
relating to the involvement dhe county prosecutor and tity’s law director in the
charging process, however, it would not change the reality that factual disputes preclude
summary judgment on thesue of probable cause.

Hill, again, relies on the fact thitelanie Briner presented an altered title
that purported to transfer ownership of fhiekup truck. Accordingo Officer Hill, this
evidence, alone, was sufficient to suppoftaapering with records” charge under Ohio
Rev. Code 8§ 2913.42(A). Further, the fact thla¢ denied altering the document, when
there were obvious signs of altercatiompgorted the proof necessary to support a
“falsification charge under § 2921.13.” Haso notes that Richland County Chief

Criminal Assistant Prosecuting AttorneyeBit Robinson found the evidence sufficient to

M Plaintiffs also argue that the Court should not resolve the question of immunity on motions, but should,
instead, reserve this issue for trial. Such an approach would be contrary to Sixth Circuit préatdent t
encourages district courts to resolve issues ofifathimmunity “as early in the litigation as possible.”
Chappell v. City of Clevelandb85 F.3d 901, 907 (6th Cir. 2009) (citiparson 129 S. Ct. at 815)
(explaining that early resolution is preferred becdigselified immunity, which if it applies is a defense

not just against liability, but against suit itself9ee Anderson v. Creightof83 U.S. 635, 646 n.6 (1987);
Yates v. City of Clevelan@41 F.2d 444, 449 (6th Cir. 1991).
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support possible misdemeanor chargesregdielanie Briner(Robinson Aug. 18, 2005
letter.)

Most significant to his analysis, perhaps, is the fact that the City’'s Law
Director, Rebecca Thomas, made the ultimate decision to pursue criminal charges against
Melanie Briner. The record reflects that Thesmdetermined that there existed probable
cause after speaking with Chief McClarand after she reviewed the investigative
materials prepared by the OPD. (Thomas Aff. at § 6.)

It is true that “a police officer cannot be liable for Fourth Amendment
malicious prosecution when he did not make dlecision to bring charges, as long as the
information he submitted to the prosecutor is truthfidirikus v. Village of Yorkville289
Fed. App’x 86, 91 (6th Cir. 2008kee Wysong v. City of Hea2010 U.S. App. LEXIS
9815, at *12 (6th Cir. 2010ponovan v. Briggs250 F. Supp. 2d 242, 258 (W.D. Mich.
2003) (“As a practical matter, police officer stube able to rely on the advice of
prosecutors. The judicial system depends upon this reliance.”) (internal citation omitted.)
Hill claims that because he “submitted truthful information to Ontario Law Director
Thomas,” the independence of Thomas'’s sleai insulates him from liability. (Mot. at
12.)

The independent judgment of grosecutor “is called into question,
however, when the plaintiff provides evidernhat the prosecutor was purposely supplied
with false or misleading information on whido make his determination of probable
cause.”Peterson v. Cazemiet64 F. Supp. 2d 1217, 1223 (D. Org. 20(Bee Brothers
v. County of Summi007 U.S. Dist. LEXIS 38468, d&43-*44 (N.D. Ohio May 25,

2007) (citing Jones v. Chicago856 F.2d 985, 993-94 (7th Cir. 19988ee, e.g.,
17



Mozzochi v. Border59 F.2d 1174, 1179 (2nd Cir. 1998jrutz v. Hall 308 F. Supp. 2d
767 (E.D. Mich. 2004). Here theeris a question of fact a® whether Officer Hill
provided Thomas with an honest and complete account of the evidence. While Melanie
Briner provided two additional sworn statents from F&W Towing employees, which
contained statements that corroborated sta¢ements provided bylelanie Briner and
Debra Hissong, no one from the OPD ewefestigated these statemerBsiner, supra

at *34. In light of the facthat the prosecutor did not e these statements, nor the
benefit of the police’s investigation intoethveracity of these statements, there is a
guestion of fact as to whether Hill presenfdtbmas with a full and complete picture of
the available evidenc8.Consequently, this “new” evishce does nothing to resolve the
guestions of fact that precde summary judgment on tiesue of probable causBee,
e.g., Adams v. Metiy&81 F.3d 375, 388-89 (6th Cir. 1994)n a malicious prosecution
claim, a genuine issue of material famtecluding summary judgment existed as to
whether the officer “made a full and fair dssure of material facts in his incident

report.”)

2Also, as previously noted, Officer Hill admitted to permitting the Paones to prepare their witness
statements at their leisure, and ie firivacy of their own home. He then verified the statements as if they
had been prepared in his preserBrner, supra at *7 This procedure was in stark contrast to the attention

and supervision Hill exercised in extracting the statei: of the Briners, ahcalls into question the
veracity and the independence of the Paoenes’ statements, and lends further support for a finding by a
reasonable juror that Officer Hidid not provide Thomas with a cofepe and accurate picture of the
evidence against Melanie Briner.
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Qualified Immunity

Notwithstanding the existence of genuissues of material fact as to the
existence of probable cause, Officer Hillgsll “entitled qualified immunity unless a
reasonable officer would know that his condumlated a clearly established federal
right.” Crocket v. Cumberland Colleg816 F.3d 571, 583 (6th Cir. 2009ee Adams v.
Silva 1992 U.S. App. LEXIS 3478t *5 (6th Cir. 1992)(“Although there may be
disputed issues of material fact as toethter probable cause ebad for [plaintiff's]
arrest, the district court calihot deny the defendants qualified immunity merely on this
basis.”) It is well settled that an arresithout probable cause violates the Fourth
Amendment.Donovan v. Thamesl05 F.3d 291, 297-98 (6th Cir. 1997). Thus, the
guestion becomes whether a reasonable offrcéfficer Hill's position would believe
that the charges of falsification, tampering with records, and complicity to commit
falsification were pursued in violation d¥lelanie Briner’'s cor#tutional rights. To
answer this question, the Court must lookhat information “possessed [by Hill] at the
time [...].” Harris v. Bornhorst513 F.3d 503, 511 (6th Cir. 200&ee Radvansky v. City
of Olmsted Falls496 F.3d 609, 614 (6th Cir. 2007).

According to Hill, the investigatio by the OPD revealed that Melanie
Briner had presented an altered documetihéoOPD. This, Hill suggests, was sufficient
to support a finding that Melanie Briner had targd with records, iniolation of Ohio
Rev. Code 8§ 2913.42(A). The investigation et revealed thaMelanie Briner had
insisted that the title had not been altereven though it was clear that some alteration
had taken place. This, Hill suggests, was sufficient to establish that Melanie Briner had

engaged in “falsification,” in violation of Ohio Rev. Code § 2921.13(A).
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At the time Thomas was reviewirtbe materials gathered by the OPD,
however, Officer Hill was aware, or shoulthve been aware, that there were two
corroborating statements that had not been pursued or otherwise investigated by the OPD.
Officer Hill also knew that.arry Paone had sworn that &as not at F&W Towing on
December 30, 2004, the date in which he allegedly assigned title to Melanie Briner, and
had, on the same date, sought a new titlematey that the original title was lost or
stolen. As the Sixth Circuit found, this actioalls into question #h veracity of Larry
Paone’s statemefitand the strength of the case against Melanie Biirérer, supra at
*34. Finally, Officer Hill was aware that Debra Hissongldiot recant her story, which
supported Melanie Briner’s position as to tvenership of the pickup truck, until after he
and Chief McClaran (and possibly othefficers) exerted “extreme pressure” by
threatening the filing of crimal charges against héd. Aware of all of these facts, there
is a genuine issue of material fact as teethler a reasonable officerould have believed
that the filing of criminal charges againstelanie Briner violated her constitutional
rights. Ultimately, a jury must decide the faal disputes that will dictate whether Officer

Hill is entitled toqualified immunity.

13 As previously noted, the fact that Officer Hill kim¢hat Larry Paone’s statement was prepared at home,
and that the verification was false, also caits question the veracity of the statement.
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3. Qualified Immunity for Dallas Strickler

Dallas Strickler is the Zoning Inspector for the City of Ontario, Ohio, and
has held that position since 200Brifer I, Doc. No. 147-4, Aff. of Dallas Strickler at |
2.) It is undisputed that, i@ctober 2005, Strickler cont@&c Tom Briner, and advised
him that a portable sign located on the presisf F&W Towing, thatontained personal
and derogatory comments about Chief Mar@h, violated Ontasi Zoning Ordinances.
(Strickler Aff. at  5.) WhenTom Briner failed to remove the sign, Strickler sent Mr.
Briner a letter advising him #t the sign violated local zorg ordinances, and that, if the
sign was not removed, Strickler would refee matter to the Ontario Law Department.
(Id. at 1 7; Doc. No. 14704, LetteThere is no evidaere in the ecord to suggest that the
Briners ever removed the sign, or that duasther action was taken against the Briners
with respect to the sign. (Strickler Aff. at  12.)

In their Amended Complaint, Plaintiffs allege that the efforts of Strickler
and other defendants to interfere with the pgstihthis portable sign violated their rights
under the First Amendment and the Equal &tivn Clause. (Am. Compl. at Y 72-73.)
In his motion, Strickler maintains that, besa he applied the galations relating to
portable signs equally to Plaintiffs and other citizens, the equal protection claim must fail.
(Strickler Aff. at  11.) This is not a diifeed immunity argument. Strickler neither
argues that the constitutional rights in guastwere not clearly ¢sblished at the time
Strickler sought to limit the nssage, nor that a reasonabliéc@l in his position would
not have known that his aetis violated Melam Briner's constitutional rights. This
argument on the merits is not appropriate &t tilme, as this Cotiand the Sixth Circuit

have already ruled on the viabjl of the claim, itself. Of course, if the Court were to
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consider the argument on the merits, it vdollave found (as the Sixth Circuit has
previously determined) that there is a questibfact as to whethr@he zoning ordinances
had been selectively enforced against Flfénin violation of their rights to equal
protection of lawBriner, supra,at *39.
While Strickler offers no argument dhe issue of qualified immunity, he
does draw the Court’s attention tBecth Circuit’'s recent decision iHussein v. City of
Perrysburg 2010 U.S. App. LEXIS 17364 (6th CiAug. 20, 2010). There, residents
attempted to lay a temporary asphalt driveway to their new home. The city inspector
arrived at the worksite and threatenedgé#tion against the subcontractor that was
installing the asphalt if thevork continued. The residenbrought a civil rights action
against the zoning inspector claiming duecess violations. In ting that the zoning
inspector and his immediateimervisor were entitled to qualified immunity, the court
held:
[S]tate officials are permitted under the Constitution to inform citizens of
the officials’ view that they are vidiag state or local law. State officials
are also permitted to threaten litigation or prosecution if citizens do not
agree to conform their actioibs state or local law. [...]

Hussein 2010 U.S. App. LEXIS 17364, at *7.

Like the official inHussein Strickler did nothing more than inform Tom
Briner, first in a telephone conversation an@dan writing, of his view that the sign on
the Briner’s property violated local zoning ardnces, and advise them that if they failed
to remove the signs, they “shall be subjecdh enforcement remedies and penalties set

forth in Chapter 1159 [...].” (Doc. No. 147-4, Skler Aff., June 132006 Letter.) When

the Briners failed to remove the signs, Steckeferred the matter to Thomas’s office,
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and no further action was taken against thed@dgnUnder these circumstances, the Court
finds that a reasonable official in Strickke position would not have believed that his
actions would have violated Plaintiffs’ constiaial rights. Stricker is, therefore, entitled
to qualified immunity on Plaiiffs’ equal protection claim?

4. Liability for Hill on Plaintiffs’ State Law Claims

Because the Court previously dissed the state law claims for reasons
other than on the merits, and, following remathese claims were reinstated, the Court
will address Officer Hill's arguments relating tioe merits of these claims. With respect
to the state law claim of malicious prosecution, Officer Hill argues that the “evidence
establishes that there wasreasonable ground of sus®pn supported by facts and
circumstances reasonably known at the tit@at Melanie Briner was guilty of the
offenses charged.” (Mot. at 15.) He also argueastike is entitled to rely on the advice of
the prosecutor that probable caesested to support the charges.

“The elements of the tort of maliaie criminal prosecution are (1) malice
in instituting or continuing the prosecution, (2) lack of probable cause, and (3)
termination of the prosecution in favor of the accus@édussel v. Gen. Motors Corb3
Ohio St. 3d 142, 146 (1990), overd| in part, on other groundRobb v. Chagrin

Lagoons Yacht Clyl¥5 Ohio St. 3d 264, 269 (1996)). As discussed above, there remains

4 The parties disagree as to whether the First Amendment retaliation claim is still viable as against
Strickler. SeeDoc. No. 143-1, Pending Claims Chart.)eTéame reasons for granting Strickler qualified
immunity on the equal protection claim would also apply to the retaliation claim.
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a question of fact as to whether thereswaobable cause to support the filing of
misdemeanor charges. Moreover, as algvipusly noted, the manner in which Officer
Hill conducted the investigatiotreates a genuine issue of material fact as to whether the
charges were pursued by Officer Hill with maliGee, e.g., Burr v. Burnd39 F. Supp.
2d 779, 793 (S.D. Ohio 2006) (Quests of fact as to whetharresting officer acted in a
malicious manner precluded summary judgmefs such, summary judgment in favor
of Hill on this claim would be inappropriate.

An action for invasion of privacy i€l) the unwarrantedppropriation or
exploitation of one’s persongl, (2) the publicizing of one’s private affairs with which
the public has no legitimate concern, or {8¢ wrongful intrusionnto one’s private
activities in such a manner as to outrageause mental suffering, shame or humiliation
to a person of ordimg sensibilities.Housh v. Peth165 Ohio St. 35, syllabus at | 2.
(1956). Officer Hill argues that he “did naxploit Plaintiffs’ personality, did not
publicize Plaintiffs’ private affias, and did not intrude intBlaintiffs’ private activities.”
(Mot. at 17.)

During the first summary judgment seagPlaintiffs explained that their
invasion of privacy claim was a “false lighttaim, insisting that Defendants had “held
them up to the public with false represemtas.” Specifically, Plaitiffs highlighted the
fact that Chief McClaran had appearedaoradio station in November 2005 and accused
Plaintiffs of pursuing the police review bdabecause of the charges filed against
Melanie Briner. Briner I, Doc. No. 109 at 1-2, Ex. 1, Affiga of Melanie Briner at § 1.)
At that time, and during thisiost recent round of dispositiveotions, Plaintiffs failed to

point to any part of the record thatowd support a finding thaOfficer Hill held
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Plaintiffs in a “false light.” Officer Hill is therefore, entitled to summary judgment on
this claim.

To establish a claim for tortuoustenference with @ntract under Ohio
law, a plaintiff must prove: (1) the et@mce of a contract(2) the wrongdoer’s
knowledge of the contract, (3) the wrongdoertimional procuremerdf the contract’s
breach, (4) lack of justificain, and (5) resulting damagdsed Siegel Co., L.P.A. v.
Arter & Hadden 85 Ohio St. 3d 171, 176 (1999).n8iarly, an action for intentional
interference with businegelationships “occurs ‘when a person, without a privilege to do
so, induces or otherwise purgbs causes a third party not &mter into or continue a
business relationship with another, pmrform a contract with another.Chuparkoff v.
Farmers Ins. of Columbus, InRQ006 Ohio App. LEXIS 3198, 4t36 (Ohio Ct. App. 9th
Dist. June 28, 2006) (quotiriy & B-Abell Elevator Co. v. Columbus/Cent. Ohio Bldg. &
Constr.Trades Councjl 73 Ohio St. 3d 1, 14 (1995)). Officetill argues that Plaintiffs
have failed to present competent evidence ligatntentionally procured the breach of
any contract involving Plairffs, or caused a third party nti enter into or continue a
business relationship witPlaintiffs. (Mot. at 17.)

Again, in the first round of briefing, Plaintiffs pointed only to Chief
McClaran’s role in remowvig F&W Towing from the City’s tow list, and McClaran’s
alleged efforts to have F&W Towing remakdérom other governmental towing lists.
(Briner I, Doc. No. 109 at 2-3.) Missing from theinalysis is any evidence that would
support a finding that Officer Hill was, in any way, involved with these activities. In the

absence of any evidence that Officer Hill interfered with a contract to which the Briners
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were parties, or with a bumss relationship involving tH&riners, summary dismissal of
these claims as against @#r Hill is appropriate.

5. Statutory Immunity for Hill under Ohio Rev. Code § 2744

Officer Hill also argues that he isimune from Plainffs’ state law tort
claims. He appears to sebkth statutory and common lammunity. However, “[t]he
effect of R.C. 2744.03, with the exception of the common-law immunity preserved by
R.C. 2744.03(A)(7), is to abrogate allher immunity provided under common law.”
Singer v. Fairborn 73 Ohio App. 3d 809, 822 (Ohio Ct. App. 2nd Dist. 1991). The
Court, therefore, turns to Ohio statutory law.

Ohio Rev. Code 8§ 2744.03 providemnnunity from tort actions for
employees of political subdivisions actingangovernmental or propriety function, and
lays out specific exception€hester v. Neyerd77 F.3d 784, 796 (6th Cir. 2007).
Specifically, immunity is not available to @mployee who has actédutside the scope
of the employee’s employment,” acted “withalicious purpose, in bad faith, or in a
wonton or reckless manner,” or unless “lighiis expressly imposed upon the employee
by a section of the Revised Code.” Olitev. Code § 2744.03(A)(6)(a)-(c). All of the
acts that form the basis for Plaintiffs’agt law actions against Officer Hill were
performed in connection with a “governmental functioh.”

Ohio courts have previouslpgstrued the terms found in § 2744.03(a)(6)

as follows:

15 Under Ohio Rev. Code § 2744.01(C), “government functions” include the operation of law enforcement
personnel. § 2744.01(C)(2)(a).
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‘Malice’ is the willful and intentionadesign to do injury or the intention

or desire to harm another, uflyaseriously, through conduct which is

unlawful or unjustified. [...] ‘Bad fah’ involves a dishonest purpose,

conscious wrongdoing, the breach of a known duty through some ulterior

motive or ill will, as in the nature dfaud, or an actual intent to mislead or

deceive another. [...] ‘Wanton miscondud’ the failure to exercise any

care whatsoever. [...M]ere negligence is not converted into wanton

misconduct unless the evidence establishes a disposition to perversity on

the part of the tortfeasor. Such persity must be under such conditions

that the actor must be conscious that conduct will,in all likelihood,

result in an injury.
Thorton v. Summit Cty. Children Servs.,B2007 Ohio App. LEXIS 4190, at § 11 (Ohio
Ct. App. 9th Dist. Sept. 12, 200{internal citations omitted)The Ohio Supreme Court
has indicated that “showing recklessness isesailtp a high standarathere a plaintiff is
attempting to abolish employee immunitjnder Ohio Rev. Code 8§ 2744.03(A)(6).
Rankin v. Cuyahoga Cty. Dept. of Children and Family Seid88 Ohio St. 3d 392, 398
(2008).

As discussed in detail above, there renguiestions of fact as to whether a
reasonable officer would have believed ttheg filing of charges against Melanie Briner
violated clearly established law, and whether Officer Hill presented the prosecutor with a
full and fair account of the relevant eviden&ee Barrett v. Wallagel07 F. Supp. 2d
949, 956 (S.D. Ohio 2000) (citing Ohio Rev. Code § 2744.03(A)(6)(a)(c)) (“Ohio law
provides a law enforcement official with inumity from any liability when there is no
valid claim under § 1983. [...] However, [...] gified immunity does not shield a police
officer from liability if a reasonable and competent law enforcement officer would have

known that his actions violated clearlytasdished law.”)) Inaddition, previously

identified questions of fact surroundingetmanner in which Officer Hill conducted the
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investigation raise the specter of bad faithrecklessness. All of these disputed facts
raise genuine issues that must be resolved attrial.

6. Applicability of the Intraorporate Conspiracy Doctrine

In the Sixth Circuit's March26, 2010 decision, the court granted
Defendants leave on remand to address dbestion of whether the intracorporate
conspiracy doctrine applied flaintiffs’ conspiracy claimsBriner, supra at 41. Now,
Defendant Hill argues that Plaintiffs’ federal and state conspiracy claims must fail
because any alleged conspiracy was pursued by members of the same governmental

entity.

16 Officer Hill also insists that his entitled to absolute immunity undstate law for his presentation of
materials to the prosecutor for review. Ohio Rev. Code § 2744.03(A)(7) “preserves comnimmianity

for a ‘political subdivision, and an employee whaaigounty prosecuting attorney, city director of law,
village solicitor, or similar chief legal officer of a political subdivision, an assistant to such person, or a
judgment of a court of th[e] state is entitled to any defense or immunity available at common law or
established by the Revised Codéd=tiga v. City of East Clevelan@007 Ohio App. LEXIS 1564, at 1 11
(Ohio Ct. App. 8th Dist. Apr. 12, 2007) (quoting Ohio Rev. Code § 2744.03(A)(7)). At common law,
prosecuting attorneys and law directors enjoyesolaibe immunity when initiating a prosecution and
presenting the state’s caseee Willitzer v. McCloud§ Ohio St. 3d 447, 449 (1983). Such complete
immunity was not traditionally available for a police officer for his involvement in the charge initiation
processSee Malley v. BriggA75 U.S. 335, 342 (1986) (police officer not entitled to absolute immunity
for conduct involved in applying for warran§audill v. Owen2005 U.S. Dist. LEXIS 44401, at *23 (S.D.
Ohio Oct. 17, 2005) (police officers’ acts asmmaining witness only recetd qualified immunity)see

also Burns v. Ree®00 U.S. 478, 486-87 (1991) (“The presumptis that qualified rather than absolute
immunity is sufficient to protect government offigain the exercise of threduties.”) Police officers,
therefore, only enjoy qualified immunity for theictions as employees of a political subdivisi®eeOhio

Rev. Code § 2744(A)(6fCompare Alioto v. Shivel335 F.2d 1173, 1174 (6th Cir. 1987) (law enforcement
officials were entitled to absolute immunity for testimony given in judicial proceedings). The authority
cited by Plaintiffs, none of which involved police officers, does not compel a contrary conclusion.
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Federal Conspiracy Claim Under § 1983

It is well settled that you must v& two or more peons or entitles to
have a conspiracyull v. Cuyahoga Valley Joint Vocational Sch. Dist. Bd. of ER&6
F.2d 505, 509 (6th Cir. 1991). For this reason, the Sixth Circuit “has adopted the general
rule in civil conspiracy actions [broughinder 42 U.S.C. § 1985] that a corporation
cannot conspire with its awagents or employeedd.

Ohio district courts are split as whether the intracorporate conspiracy
doctrine applies to cases where, like heamnspiracy is raised under 42 U.S.C. § 1983.
Compare Hopkins v. Canton City Bd. of Equ010 U.S. Dist. LEXIS 63183, at n.8
(N.D. Ohio June 23, 2010) (inttarporate conspiracy did napply to conspiracy claims
brought under 8 1983Kinkus v. Village of Yorkville476 F. Supp. 2d 829, 838-41 (S.D.
Ohio 2007), rev’d on other grounds, 289 FegpX 86, 89 n. 4 (6th Cir. 2008) (same);
with Adcock v. City of Memphi2007 U.S. Dist. LEXIS 22156, at *4-*5 (W.D. Tenn.
Mar. 13, 2007) (intracorporate conspiracy doctrine ba§et983 conspiracy claim);
Audio Visual Equip. & Supplie#nc. v. County of Wayn@007 U.S. Dist. LEXIS 86941,
at *15 (E.D. Mich. Nov. 27, 2007) (saméljurner v. Viviang 2005 U.S. Dist. LEXIS
35119, at *13 (E.D. Mich. July 15, 2005) (same).

Courts that have rejected the apation of the intracorporate conspiracy
doctrine for § 1983 conspiracy claims have noted that while § 1985 is in essence a
conspiracy statute, 8 1983 is nSee Kinkus476 F. Supp. 2d at 840. Observing that “the
heart of the intracorporate conspiracy doctigthat a corporation cannot conspire with
its own agents or employees,” these sametsdave been reluctato apply the doctrine

to claims that are not alsodught against the corporate entity. at 841 (“[T]he fact that
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Plaintiff does not claim that Officer Popp ©hief Anderson conspired with Yorkville to
injure him bars the application of the doctrine.”)

Here, Plaintiffs have brought thefiederal conspiracy claim against the
City, as well as the individliadefendants. This would seem to remove some of the
obstacles to applying the doceinNonetheless, the Sixthr@uit has recognized a limited
exception to the intracorporate conspiracy doetfor actions takeoutside the scope of
employment. This exception “draws ‘a ftiliction between collzorative acts done in
pursuit of an employer’s business and pevatts done by persons who happen to work
at the same place.Adcock 2007 U.S. Dist. LEXIS 22156, at *12 (quotidghnson v.
Hills & Dales General Hosp40 F.3d 837, 839 (6th Cir. 199¢%pnspiracy claim under 8
1985(3)). Under this exceptioan “intracorporate conspiragyay be established where
individual defendants are alsmmed and those defendants @aside the scope of their
employment for personal reasonddhnson 40 F.3d at 840. The plaintiff bears the
burden of establishing that the defendantsiduct fell outside the scope of employment.
Id. at 841.

Defendants act “outside the scopé their employment” when they
“pursue personal interests wholly segta and apart from the entityOrafan v. Goord
411 F. Supp. 2d 153, 165 (N.D.N.Y.), vachnd remanded on other grounds, 249 Fed.
App’x 217 (2nd Cir. 2007) (internal citation omitteddee Johnsqn40 F.3d at 840
(exception applies where defemds act “for personal reasdinsit could certainly be
argued that Defendants Hill and McClaran were merely executing their duties on behalf
of the City when they pursued auree of action against PlaintiffSee, e.g., JohnspdA0

F.3d at 841. Record evidence could algpport a finding, howevethat McClaran took
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action against the Briners for personal oees instead of to merely advance the
legitimate business of the CitjMoreover, there is evidence that Hill was complicit in
McClaran’s alleged vendettBriner, supra,at *41. Because there are questions of fact as
to whether the acts were performed within the scope of employment, summary judgment
for these individual defendanton the issue of the intraporate conspiracy doctrine
would be inappropriateéSee, e.g., Jones v. City of Youngsto®980 F. Supp. 908 (N.D.
Ohio 1997) (question of fact as to whetldefendant officials improperly used guise of
zoning enforcement as cover for illegal drugrsé precluded finding that officials were
acting within the scope of their employment).
State Conspiracy Claim

While the Ohio Supreme Court had y@ address the question of whether
the intracorporate conspiracy doctrine appliestébe conspiracy claims, the Sixth Circuit
has recently applied this doctrine to a state pwasy claim, noting that it was likely that
Ohio’s high court would embrace the doctriBays v. Canty330 Fed. App’x 594 (6th
Cir. 2009). Nonetheless, as was ttase with the federal claipestions of fact as to the
applicability of the “scop®f employment” exception tthe doctrine precludes summary

judgment in favor of Hill.

" For example, McClaran’s comments of a local radio sh8winér I, Doc. No. 109 at 1-2, Exh. 1, M.

Briner Aff. at 1), and McClaran’'somment to Assistant Prosecuting Attorney Robinson that he wished
that he had filed felony charges against Melanie Briner, (Robinson Dep. at 8), suggest that McClaran might
have been motivated by personal considerations.
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B. Defendant McClaran’s Summary Judgment Motion

Defendant McClaran also requestummary judgment on the ground of
qualified immunity. Specificallyhe seeks qualified immunity for his alleged retaliatory
actions relating to the failure to investigate the Briners’ truck theft and the filing of
criminal charges against Melanie Briner. Hsoahsserts immunity fdPlaintiffs’ federal
and state malicious prosecutiand civil conspiracy actions.

1. Plaintiffs’ Motion to Strike

Once again, before the Court can reach the merits of the summary
judgment motion, it must adelss a motion by Plaintiffs tstrike. In their motion,
Plaintiffs raise three distinct arguments: fithey argue that McClaran has waived the
defense of qualified immunity; second, theytenthat the Sixth @cuit only afforded
Defendants Hill and Strickler leave to raise duedi immunity; and third, they insist that
McClaran’s motion is not based upon qualified immunity, at all, but is a reiteration of
arguments and issues previously resolved by the Sixth Circuit. The Court will address
each argument in turn.

According to Plaintiffs, McClaran waived the defense of qualified
immunity “long ago.” Briner I, Doc. No. 152, Mot. at 1.) Theglaim that “[t]his is the
very first time in the nearly 3% years &inhe filed his answer in this case [...Jld.J

This is not true. In his ihal summary judgment motionylcClaran raised qualified

18 As discussed above, questions of fact prevent the Court from summarily dismissing the conspiracy
claims on the basis of the intracorpte conspiracy doctrine. As sudficClaran’s request for summary
judgment on these claims is also denied.
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immunity as an alternativéo his arguments that theagihs against him should be
dismissed on the meritBiiner I, Doc. No. 55, Mot. at 123.) In doing so, he set forth

the law applicable to the qualified immunity analysis and then offered argument,
applying the facts of the case s$apport his request. While was clearly offered as an
alternative theory for dismissal, it wasepented. The Court simply did not reach the
argument because it dismissed the claims on other grounds.

Thus, McClaran is not “in exactly the same posture,” as the defendants in
the cases relied upon by PlaintiffSegMot. at 9.) Defendant McClaran timely raised the
defense before the deadline for filing summgarygment, and set it out with sufficient
particularity such that it wagreserved for further revievContrast Sales v. Gran24
F.3d 293, 296 (4th Cir. 2000)dfendant “only cursorily refences qualified immunity in
his answer to a 8§ 1983 complaint, and ¢lafter fails to mention, let alone seriously
press, his assertion of thaffirmative defense [...].”),Yates v. City of Clevelan®41
F.2d 444 (6tICir. 1991) (defendants waited fiveegrs to raise quaiéd immunity, but
were still allowed to raise itKennedy v. City of Cleveland97 F.2d 297, 303-04 (6th
Cir. 1986) (qualified immunity raised afteretleadline for filing dispositive motions was
waived).

Moreover, the reasons offered iretbase law relied upon WBlaintiffs to
support a finding of wiger do not apply. IlGuzman-Rivera v. Rivera-Cru28 F.3d 664,
667 (1st Cir. 1996), the First Circuit, noted tHafelay generated by claims of qualified
immunity may work to the disadvantage tife plaintiff. Withesses may become
unavailable, memories may fade, attornégss accumulate, and deserving plaintiffs’

recovery is delayed.” It vsathese considerations thedused the court to uphold the
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district court’s finding that defendants had waived the qualified immunity defiehss.
668. Here, however, the Sixth Circuit has speally extended othredefendants leave to
raise qualified immunity. The potential rfadelay, and the possibility of another
interlocutory appeal, already exists. Indeet was for this reason that this Court
established in its minutes briefing schedule foany dispositive motion on the issue of
qualified immunity. See Briner | April 30, 2010 Mnutes (emphasis added)). Thus,
Plaintiffs’ waiver argument is not well taken. For these same reasons, the Court similarly
rejects Plaintiffs’ argument that only Hill ai8trickler have leave to file. While the Sixth
Circuit specifically extended leave to Hill égrtrickler, this Court exercises its own
discretion to permit McClarato seek immunity, as well.

As they did with respect to thdispositive motion filed by Hill and
Strickler, Plaintiffs also argue that theepent dispositive motion is not really a qualified
immunity motion, at all, inasmuch as it alsises the intracorpoetonspiracy doctrine,
advice of counsel, and immunity from theaitst claims. The Cougtreviously rejected
each of these arguments as to the summuakyment motion of Hill and Strickler, and its
reasoning is equally applicebto McClaran’s motion. Asvas the case with Defendants
Hill and Stricker, however, the Court will notmpgit McClaran to raise issues that have
been resolved by the Sixth Circand this Court. Therefore, &htiffs’ motion to strike is

GRANTED in part andDENIED in part.
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2. Qualified Immunity for McClaran

Going straight to the inquiry of valh a reasonable officer would have
believed, McClaran argues that the reasanalfficer would haveébelieved that neither
suspending the investigation into the allgédbeft at F&W Towing,nor filing criminal
misdemeanor charges against Melane Briveould violate anyclearly established
constitutional rights. In bbatinstances, McClaran relies on the intervening opinion of a
prosecutor. With respect to eththeft investigation, McClararelies on the fact that
Assistant County ProsecutobBinson “twice determined that the dispute between Briner
and Paone was a civil matter, not a criminatter, involving the ownership of the
truck.” (Mot. at 8, citing Robinson Dep. at 10-LAs for the criminal charges, McClaran
relies on the fact that Defendant Thomas,Gitg’'s Law Director, made the decision that
probable cause existedpoosecute Melanie Briner.

As discussed above, the indepeamdgudgment of an intervening
prosecutor is called into question when thaeqaobfficer has providethlse or misleading
information. See Petersqnl64 F. Supp. 2d at 122Brothers 2007 U.S. Dist. LEXIS
38468, at *43-*44) (citinglones 856 F.2d at 993-94Btrutz 308 F. Supp. 2d at 787.
There remain genuine issues of material f&cto whether McClaran made a full and fair
disclosure to Thomas, suchatithe Court cannot decide sammary judgment whether a
reasonable officer would have relied on timate decision oéither prosecutor.

While Hill conducted most of thenvestigation into possible criminal
charges against Melanie Briner, collecte@ tkvidence, and ultimately prepared the
criminal complaints, it was McClaran whoaole with the City’s Law Director about the

filing of charges. In her deposition, Thomedmitted that she did not remember whether
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McClaran shared with her tain key information from th investigation. For example,
Thomas admitted that she did not remember being advised by McClaran that Hissong had
been threatened with criminal prosecution before she recanted her story. (Thomas Dep. at
77-79.) In light of the fact that Thomas madukr determination as to probable cause by
reviewing the materials submitted by the [PThomas Aff. at { 6), and there are
guestions of fact as to whether McClardike( Hill) made a full and fair disclosure to
Thomas, the Court cannot determine on sumgmadgment that the intervention of the
prosecutor absolves McClaran of liability.

McClaran also relies upon the intening opinion of Chief Criminal
Attorney Brent Robinson to justify the failusd the OPD to continue the investigation
into the theft of the GMC truck, specifigapointing to a May 13, 2005 letter from
Robinson. His reliance on this letter is niésged for several reasons. First, Robinson did
not, in his letter, state that loelieved that the theft of the truck was a civil matter, as
McClaran suggests. Instead, he stated tieabelieved that because Melanie Briner’s
“action of changing the date on the title cotddsonably be argues [sic] to be an attempt
to enforce the oral contract between theieart...] the issue regarding the changed date
on the title is a civil mattdvetween the victim and defdant.” (Doc. No. 147-6, May 13,
2005 Robinson Letter.) It isehr from the letter that Raison did not suggest that the
Briner’s allegations of theft were baseless orarohinal, only that itdid not appear that
Melanie Briner had broken the law when she altered the tidlg. (

Second, there is evidence in the recto suggest that McClaran and the
OPD abandoned their efforts to investig#te alleged theft of the truck long before

Robinson first wrote to McClaran. Specifigalla jury could conclude that Detective
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Snavely, at the direction of McClaran,chalready decided when he took over the
investigation in January 2005 that he was gmihg to investigate the theft of the truck
but would instead, focus exclusiyebn the alleged false statemersner, supra,at *9.
There was also evidence thislicClaran had abandoned tligeft investigation before
Debra Hissong was brought in for questioning on March 10, 20@4.at 10-11. With
these factual disputes surroumglithe impact of the Robinsdetter, the ©urt cannot say
as a matter of law that McClaran is enttl® qualified immunity on the retaliation claim
relating to the theft investigatidfi.

3. Statutory Immunity for McClan under Ohio Rev. Code § 2744

McClaran also seeks immunity rfoPlaintiffs state law malicious
prosecution claim. As previously discussed tight to such immunity is statutory in
nature and flows from Ohio Rev. Code § 2ijch is available to employees who act
within the scope of their employee and act without “malicious purpose, in bad faith, or in
a wanton or reckless manner.” Ohio Rev. Code § 2744.03(A)(6)(a)-(b). As was the case
with Hill, there are questions of fact & whether there existed probable cause, an
essential element of malicious prosecutionrétwer, there are unmsed factual issues
relating to whether a reasonable officer vebbhve relied upon Thomas’s assessment as

to probable cause, given the fact that Mo@h does not appear to have provided a

19 At Melanie Briner’s criminal trialMcClaran testified that he wasroonced that Melanie Briner had not
witnessed Larry Paone sign the title in front of her ondbgber 30, 2004 before he invited Hisson back for
guestioning. (McClaran Trial Testimony at 201.)
2 There is also evidence in the retdo support a finding that McClaran did not rely upon Robinson’s
opinion. After receiving the lettehe continued to pursue crimineharges against Melanie Briner for
fraud. While he may very well have abandoned the investigation into the theft, he asked Robiuggn th
Detective Snavely to “take another look” ainiging felony fraud charges against Melanige€August 18,
2005 Robinson letter.) Even after the second Ieg&ehinson testified that Mc@tan approached him and
expressed the sentiment that “Boy, | really wished you would have charged that as a felony.” (Robinson
Dep. at 8.)
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complete and entirely truthful account oéthvidence against Melanie Briner. For these
reasons, the Court cannot decide at this stage whether a reasonable officer would have
believed that the filing of charges agdiridelanie Briner did not violate clearly
established lawSee Barrett 107 F. Supp. at 956. Conseqtlg, and for all of these
reasons, Defendant McClaras'smmary judgment motion BENIED.

C. Motion of Thomas and the City for Summary Judgment

In Briner II, Thomas and the City move for summary dismissal of the only
three claims asserted in the Complanmamely, malicious prosecution under 8 1983, First
Amended Retaliation, and loss of consortium. Both Defendants seek summary judgment
on the merits of the claims. ®mas also requests absolatel qualified immunity for her
actions associated with the bringingcoiminal charges against Melanie Briner.

At the outset, it is worth noting thBtaintiffs oppose this final dispositive
motion, in part, on the ground thidwe Sixth Circuits decision is the law of the case and
that its determination that there are questions of fact relating to the existence of probable
cause precludes this Court from finding tAdomas had probable cause to order the
filing of misdemeanor charges against MedaBriner. Defendants Thomas and the City
insist that the law-of-thease doctrine only apps to govern the same issues in
subsequent stages in the same dds#her position is entirely accurate.

It is true that “under the law-of-the-case doctrine, findinggle at one
point in the litigation should continue govern in subsequent stagestlit same
litigation.” Rouse v. DaimlerChrysler Corp. UAVB0O F.3d 711, 715 (6th Cir. 2002)
(emphasis addedBee United States v. Mendeé®8 F.3d 423, 426 (6th Cir. 2007).

Nonetheless, the doctrine has been applieslbsequent issues ragsin closely related
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cases.See, e.g., Ovida v. Top Ten Jewelery Cog905 U.S. Dist. LEXIS 16784
(S.D.N.Y. Aug. 12, 2005) (ietrnal citation omitted) (“[Jhe Court will adopt the
summary judgment ruling irthe [prior] action, which is premised ‘on identical
allegations to those at issue’ in the [present] Action.”) (internal citation omitko$s

v. Crawford & Co, 201 F.R.D. 398, 401 n.1 (W.D. Pa. 2000) (law-of-the-case doctrine
applies to issues previously determined in closely related cases).

There is no doubt th&riner Il is “closely related” tdriner I, with many
shared facts and legal issues.|Stile Sixth Circuit’s ruling inBriner | as to probable
cause does not necessarily foreclose consideration eofisdue anew irBriner II.
“Probable cause is defined by asking ‘Wiex at that moment the facts and
circumstances within the officers’ knowledge and of which they had reasonably
trustworthy information were sufficient to want a prudent man ibelieving that the
petitioner had committed or was committing an offensRativansky496 F.3d at 614.
See Beck v. Ohi@379 U.S. 89, 91 (1964) (probable causes on “whether, at that
moment, the facts and circumstances witttieir knowledge and of which they had
reasonably trustworthy inforrtian were sufficient to permit a prudent man in believing
that the petitioner had committed or was committing an offense.”) A finding that a
reasonable officer in the position of Hill or Karan would have believed that probable
cause existed, therefore, does not answegqlestion as to whethénat same reasonable
official in Thomas’s position, with only thiacts known to her at the time, would have
found probable cause.

Nonetheless, the Court need notwer the question of whether, from

Thomas’s perspective, there was probablesedan support the filing of charges against
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Melanie Briner because Thomas’s actionsgrevf done without probable cause, are
protected by absolute immunity.

1. Absolute Immunity for Thomas for Federal Claims

In Imbler v. Patchmam24 U.S. 409, 424-427 (1976), the Supreme Court
observed that prosecutors waéraditionally immune from suits at common law, and that
this common law immunity extends &xtions brought undet2 U.S.C. § 1983. This
immunity stems from the consideration thathi& prosecutor were not immune from suit,
“harassment by unfounded litigation would saua deflection of the prosecutor’s
energies from his public duties, and the pafisy that he would shade his decisions
instead of exercising his independencgualgment required by his public trustd. at
422-23.

This immunity, though absolute, rot without its limitations. Absolute
prosecutorial immunity is available only fdrose activities “intimately associated with
the judicial phase of the criminal proceskl” at 430. Thus, prosecutors are absolutely
immune in § 1983 actions only in “initiating prosecution and in presenting the State’s
case.”ld. at 430. Generally, when they function as administrator or an investigator,
however, absolute immunity does not applyd they are only entitled to qualified
immunity. Buckley v. Fitzimmon$09 U.S. 259, 273-74 (1993)he Sixth Circuit has
observed, however, that absolute imitypinencompasses those “administrative or
investigative acts necessary for a prosecutrinitiate or maintain the criminal
prosecution.”lIreland v. Tunis 113 F.3d 1435 (6th Cir. 1997). Atl times, “the official

seeking absolute [prosecutorial] immunibears the burden of showing that such
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immunity is justified forthe function in question.Burns v. Reed500 U.S. 478, 486
(1991).

Plaintiffs challenge Thomas’s request for absolute immunity on the
ground that her involvement in the filing of criminal charges against Melanie Briner was
purely administrative. Plaintiffs rely, ipart, on Thomas’s deposition testimony wherein
she responded in thefiafnative to the question “And | psume you did that (‘direct the
Ontario Police to charge Ms. Briner with the criminal offenses that were filed’) within
your administrative capacity as the Ontdraw Director, correct?” (Thomas Dep. at 34-
35.)

The Court does not, however, rely on labels suggested by opposing
counsel to determine the nature of asmcutor's actions. Instead, courts employ a
“functional approach.Buckley 509 U.S. at 26%5ee generally, Michaels v. State of New
Jersey 50 F. Supp. 2d 353, 359 (D.N.J. 1999) (“Wisetan actor enjoys absolute or
gualified immunity is based on the function tieshe performs, not the title he or she
holds.”) “The analytical key to prosecuta immunity [...] is advocacy—whether the
actions in question are those of an advocaeuirlock v. Thompso®30 F.3d 791, 798
(6th Cir. 2003) See Harris 513 F.3d at 510. “If the challenged actions of the prosecutor
were not performed in his role as advocafethey do not relate to an advocate’s
preparation for the initiation of a proseauti or for judicial proceedings, then only
gualified immunity applies.’Skinner v. Gorovchin4d63 F.3d 518, 525 (6th Cir. 2006)
(quotingBuckley 509 U.S. at 2735ee Joseph v. Pattersofd5 F.2d 549, 554 (6th Cir.)

(“[T]he critical inquiry is howclosely related is the prosect#ochallenged activity to his
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role as an advocate intimately associateth the judicial phase of the criminal
process.”), overruled on other grounksjina v. Fletchey522 U.S. 118 (1997).

Applying the functional approach,dfre can be no doubt that Thomas’s
actions were performed in her role as advocate, and fall squarely within the range of
protected acts contemplated by the Supreme Coumtbier, supra. There is no dispute
that, in her capacity as Ontario Prosecuthkttprney, she “reviewed the investigative
materials prepared by the Ontario Police Depant,” and “determined that there was
probable cause that Melanieil#r had engaged in conduminstituting tampering with
records, falsification, and corngty to commit falsification.” (Thomas Aff. at § 6.) Also
“[a]s Prosecuting Attorney, [she] directeéde Ontario police to file against Melanie
Briner misdemeanor charges [...]Id(at { 7.) These actions were “intimately associated
with the judicial phase of the criminal proceshkyibler, supra inasmuch as they were
directly associated with the filing of criminal charg€ge Boone v. Kentucky? Fed.
App’x 306, 307 (6th Cir. 2003) (“The decision on whether or not to prosecute is
unquestionably advocacy and is at the heart ofrtitder holding.”); Ireland, 113 F.3d at
1446 (quotingkulwicki v. Dawson969 F.2d 1454, 1463 (3d Cir. 1992)) (“The decision
to initiate a prosecution is at the carea prosecutor’'gudicial role.”) See, e.g., Manetta
v. Macomb County Enforcement Teatdl F.3d 270, 274 (6th Cir. 1998) (quoting
Ireland, 113 F.3d at 1446 (Absolute immunity terds to ‘[a] prosecutor’s decision to
file a criminal complaint and seek anrest warrant and the presentation of these
materials to a judicial officer.”)

Thomas did not, as Plaintiffs sugggstovide the OPD with legal advice.

Nor did she participate in the investigativage of the action against Melanie Briner, or
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direct the OPD to take any actiondannection with their investigatio@ontrast Prince
v. Hicks,198 F.3d 607, 613 (6th Cit999) (No absolute immity for prosecutor who
allegedly “undertook to perfor an investigation [...].”);Joseph,795 F.2d at 555
(absolute immunity was not available foopecutor who allegedly interrogated a witness
while she was in police custody and coerced her into making false statements which
supported a later criminal compiaagainst the plaintiffs o& civil rights action). After
the OPD’s investigation was complete, McClasshked Thomas to make a decision as to
misdemeanor charges. Thomas then evaluttiee evidence presented to her by the OPD,
made a determination as to probable causd,iastructed the OPD to file the charges.
Such action is clearly contempat within the term “advocacy3ee Ireland113 F.3d at
1445 (“Investigative acts undertaken in direpreparation of judicial proceedings,
including the professional eluation of evidence, warraabsolute immunity [...].”)

Try as they might, Plaintiffs cannot for&iner Il into the mold of the
Sixth Circuit’s decision irHarris, which appears to be the impetis of the filingBoiner
II. (See Briner Il Doc. No. 1, Compl. at  1.) Thetle prosecutor, after discovering that
a suspect had confessed to the murder, aed @bing to the police station to view the
videotape of the interrogation, diredtthe police to arrest the suspétarris, 513 F.3d
at 508. The court determined that absolute immunity was not available for the prosecutor,
noting that she went “beyond merely advising the police;irsbteuctedthem to arrest
Harris, without solicitig any officer’s opinion.’ld. at 510 (emphasis in original.)

In withholding absolutémmunity, the court relied on the Supreme Court’s
decision inBurns wherein the high court deniedsaittute immunity to a prosecutor who

instructed police officers, during their irsteyation, touse hypnosis on a suspect. The
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court found that “advising the police in the intigative stage of a crimal case is [not]
so ‘intimately associated with the judicial gleaof the criminal process’ that it qualifies
for absolute immunity.Burns 500 U.S. at 493 (quotinignbler, 424 U.S. at 430).

In contrastto Harris, Thomas did not inserherself into the OPD’s
investigation, andn contrast tdBurns she did not play a role or provide advice to the
police officers during the inwtigation. Instead, after the investigation was complete, she
evaluated the evidence and initiated the crimpratess by directing Hill to file criminal
complaints against Melanie Briner.

Plaintiffs also maintain, without ¢hority, that Thomas’s actions were
merely administrative because she ultimatdgdyegated to a subordinate the duties of
prosecuting the case. They also make mucheofabt that it is possible for the police to
bring misdemeanor charges without seekirggapproval of the Law Director. (McClaran
Dep. at 156-57; Thomas Dep. at 44 Neither argument has merit.

The fact that Thomas delegated trial duties to an assistant does not
diminish her prior actions of evaluating teeidence and approving the filing of charges.
See Kulwicki969 F.2d at 1463 (“The decisitm initiate a prosecutiois at the core of a
prosecutor’s judicial role.”) (emphasis addddgreover, while it may be possible for the
police to file misdemeanor charges without @&y involvement, it is clear that, in this
case, Thomas made the decision regardirpgile cause, and that she directed the
police to file the charged.Indeed, Plaintiffs allege thitwas Thomas who instructed the

police to file the chargesB(iner II, Compl. at § 7, “These clgas were filed pursuant to

2L While Thomas testified that she is not usually callpdn to make the decision as to filing charges, this
was not the only time she was asked to do so. (Thomas Dep. at 47-48.)
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the explicit instructions obDefendant, Rebecca Thomas, in her capacity as Law Director
and Prosecutor.”) It rings hollofor Plaintiffs to argue now that Thomas did not make
the decision to charge.

Finally, Plaintiffs posit that Thomas not entitled to summary judgment
on the issue of absolute immunity becaDsfendants Thomas and McClaran “each tell
widely different and inconsisteersions” as to how theedision to charge was made.
(Briner 1l, Doc. No. 19 at 15 (emphasis addedgither Plaintiffs’ characterization of
the evidence, nor theioaclusion as to the availabilityf summary judgment, is correct.
Plaintiffs highlight the factthat McClaran testified thabte spoke with Thomas once
regarding the filing ofcharges against Melanie Bri@vcClaran Dep. at 123), while
Thomas recalled that they spoke on twazasions, once in Apr2005 (Thomas Dep. at
13), and a second time in August 2G98d. at 16.) While a disputed fact exists, it is not
material to the issue of absolute immyni¥Vhether there was oner there were two,
phone conversations is of no cegsence, as there is nosplute as to the nature of
Thomas’s actions. Called upon by the OPD to do so, she evaluated the evidence, found
the existence of probable cause, and instrutttedOPD to file charges. These activities

form the very core of a prosecutor’s judiaiale, and absolute immiip is available for

22 Thomas testified that the April 2005 phone call Vimgeneral telephone call,” while in the second call
McClaran “was wanting [Thomas] took at the case for charges [...].” (Thomas Dep. at 13, 16.)
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such act$? See Ireland113 F.3d at 1446.

2. Absolute Immunity for Thomas for State Claim

“Section 2744.03(A)(7) preserves ethabsolute immunity afforded
prosecutors at common lawWard v. Fink 2006 U.S. Dist. LEXIS 15004, at *14 (N.D.
Ohio Mar. 31, 2006) (citin@arstow v. Waller2004 Ohio App. LEXIS 5198, at 17 (Ohio
Ct. App. 4th Dist. Oct. 26, 2004)). Like thed&ral courts, Ohio courts also employ a
functional approach “in determining whettbe prosecutor’s acts are quasi-judicial as
opposed to investigative or administrative [...\Willitzer, 6 Ohio St. 3d at 449.
Ultimately, the same consideration—whethe prosecutor’s actions are “intimately
associated with the judal phase of the criminal process™—governs the absolute
immunity analysis under Ohio statutory lail@. (citing Imbler, 424 U.S. at 430-31).
Thus, for the same reasons that suppornhdirig of absolute immunity for the federal
claims, Thomas is entitled to absolute immuifatythe state claim of loss of consortium.

3. Municipal Liability for the City

Plaintiffs also seek to recover from the City for the claims raised in the

Complaint, all of which are tied to Thomasistions relating to the filing of charges

= plaintiffs raise a potential bias or prejudice Thomas may have harbored in light of the fact that she once
represented Larry Paone in a domestic relations matter. (Thomas Dep. at 73-74.) However, ttopsosec
decision to file charges is protecteg absolute immunity even if done vindictively, maliciously, or without
adequate investigationRhodes v. Smither®39 F. Supp. 1256, 1268 (S.D.W.Va. 1995¢e Grant v.
Hollenbach 870 F.2d 1135 (6th Cir. 1989) (recognizing that the advocatory decisions of prosecutors are
protected by absolute immunity irrespective of bad faith or mal&@eg. generally, Mireles v. Wacs02

U.S. 9, 11 (1991) (“[Judicial immunity is not overne by allegations of bad faith or malice, the existence

of which ordinarily cannot be resolved without engaging in discovery and eventual tBatKett v. Ford

2010 U.S. App. LEXISL2957, at *46 (6th Cir. June 24, 2010) (Even if the prosettitaratened, coerced,

or enticed” a witness into providing false testimony, it was still protected by absolute immunity.)
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against Melanie Briner. A governmental entitiay not be held liable under 42 U.S.C. §
1983 for an employee’s conduct on the basieespondeat superioMonell v. Dep't of
Soc. Services436 U.S. 658, 690-91 (1978). Ratherplaintiff must show that the
government entity itself is the wrongdo&ollins v. City of Harker Height503 U.S.
115, 122 (1992). In order to establish governmdighllity, a plaintff must demonstrate
that an officially executed policy, or the tolerance of a custom, led to or caused the
deprivation of a constitionally protected rightCollins, 503 U.S. at 122. As such,
Plaintiffs must demonstrate that: (1) a camgional violation occued, and (2) the City
is responsible for that violatioraham v. County of Wastena®b8 F.3d 377, 382 (6th
Cir. 2004). The City shall only be responsible if the policy in question was the “moving
force” behind the alleged underlying constitutional violatiMonell, at 694;Doe V.
Claiborne County103 F.3d 495, 507-08 (6th Cir. 1996).

The term “policy” generally “implis a course of d&on consciously
chosen from among various alternatives [..QKlahoma City v. Tuttle471 U.S. 808,
823 (1985). A policy reflects “a deliberate chotodollow a course of action made from
among various alternatives by the official afficials responsible foestablishing final
policy with respect to theubject matter in questionPembaur v. City of Cincinnat#75
U.S. 469, 483 (1986). A “custom” for purposesvdnell liability must be “so permanent
and well settled as to constitute a ‘@mm or usage’ with the force of lawiMonell, 436
U.S. at 691. In turn, the concept of “law’tindes “deeply embedded traditional ways of
carrying out state policy [...].Nashville, C. & S. L. Railway v. Browning10 U.S. 362,
369 (1940). In short, a “custom” is a “legasiitution that is permanent and established”

but not memorialized by written lavreliciano v. City of Clevelan®88 F.2d 649, 655
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(6th Cir. 1993).
Thomas represents that, at all times relevarBrioer II, “the City of
Ontario did not have a policy, practice orstam of filing false criminal charges.”
(Thomas Aff. at 1 10.) Nor hawaintiffs pointed to a written policy to that effect. In the
absence of a written policy, Plaintiffs mystoduce evidence of a “clear and persistent
pattern” of illegal activity that would se to the level of a policy or custo®ee Dogl103
F.3d at 508.
The circumstances surrounding the gdieé baseless charging of Melanie
Briner, alone, cannot establish an ovenarg policy condoning such behavior. As the
Sixth Circuit observed imhomas v. City of Chattanooga
The question here is whether thereswsme sort of policy, custom, or
practice in the Chattanooga PoliDepartment of condoning excessive
force, and undeiDoe such a policy must be shown by a clear and
persistent pattern. [internal citation omitted] The danger in appellants’
argument is that they are attempting to infer a municipal-wide policy
based solely on one instance of gmatal misconduct. This argument,
taken to its logical end, would resuh the collapsing of municipal
liability standard into a simpleespondeat superiostandard. This path to
municipal liability has been fbidden by the Supreme Court.
Thomas 398 F.3d 426, 432-33 (6th Cir. 2005jtdtions omitted). The court ilhomas
concluded that “the plaintifbears a heavy burden in progimunicipal liability, and he
cannot rely on a single instance to méepolicy of deliberate indifferenced.
Plaintiffs offer no evidence as to the existence of a practice or custom of
filing false charges, but, instead, attadkomas’s affidavit averring the absence of any
policy to that effect on thground, that because Thomas did not personally prosecute

misdemeanor charges, she “would not bea iposition to have first-hand knowledge of

those matters.”Briner I, Doc. No. 19 at 18.) As discussed above, however, Thomas'’s
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role as Law Director cannot be relegatedthat of administrative secretary merely
because, after performing her duties as Law Director by finding probable cause and
instructing the filing of charges, she ag®d the trial work t@nother attorney.

Plaintiffs argue, however, that thehet “fatal weaknessin the City’s
argument is that their primary theory of mupali liability, is thatof the “actions of a
policymaker” as set out iPembaur They insist that Thomas is the “highest ranking
policymaking official in her department,’hd her actions bind the City. (Doc. No. 19 at
18.) However, even where the municipal liability is based upon the acts of a prosecutor, a
plaintiff must still establish that the gwecutor's actions were pursuant to an
unconstitutional policy or custofii.See Collins v. Deegard9 Fed. App’x 571, 573 (6th
Cir. 2002) (Without the allegation of an wmstitutional policy or custom, “any claims
against St. Clair County based upon [the prosecutor’s] actions were properly dismissed
for failure to state a clam upon wh relief may be granted.”)\Vallace v. County of
Calhoun 2010 U.S. Dist. LEXIS 36796 (W.D. MiclApr. 14, 2010) (“[A]llegations that
there were negligent actsy the prosecutor as the policymaker for Calhoun County,
without out showing that thacts were the result of a pry or custom, do not support
liability under § 1983.”) (citingMolton v. City of ClevelandB39 F.2d 240, 246 (6th Cir.
1988)). Plaintiffs having failed to demonstraegenuine issue of material fact as to

municipal liability, the City is entitled to summary judgment.

24 Of course, allegations that Thomas's actions ashighest-ranking officiabind the City contradict
Plaintiffs’ insistence that she would have no personal knowledge as to her employer’s policy regarding th
filing of criminal charges.
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Conclusion

For all of the foregoing reasons, Briner I, the summary judgment
motion of Defendants Hill and Strickler GRANTED in part andDENIED in part. The
state claims of invasion qdrivacy, tortuous interference wittontract, and interference
with contract are dismissed as to Dwefant Hill, only. Defadant Strickler is
GRANTED qualified immunity for the Equal Protection claim and (to the extent he has
not previously been dismissed from) thesEFiAmendment retaliation claim. Defendant
McClaran’s summary judgment motion ENIED in its entirety. Questions as to the
availability of qualified immunity for Defenas Hill and McClaran must be resolved at
trial. In Briner I, the summary judgment motion @fefendants Thomas and City is
GRANTED. All claims in Briner 1l are dismissed against the City, and Defendant
Thomas is afforded absolutemunity as to all claims.

IT IS SO ORDERED.

Dated: October 7, 2010 S, o8
HONORABLE SARA LIOI

UNITED STATES DISTRICT JUDGE
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