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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF OHIO
EASTERN DIVISION

DALE EDWARD MICHAEL, et al., CASE NO. 1:07CVv3818

Plaintiffs, JUDGE JOHN R. ADAMS
VS.

UNITED TRANSPORTATION UNION,
etal.,

ORDER

N N N N N N N N N N’

Defendants

Before the Court is Plaintiffs’ Motion for Breliminary Injunction (Doc. 16) to restrain
Defendant United Transportati Union (“UTU”) from consummating a merger between the
UTU and the Sheet Metal Workers InternatioAakociation (“SMWIA”). For the reasons set
forth herein, Plaintiffs’ Motion is GRANTED.

FACTUAL HISTORY

The details of the attempted merger kedw the UTU and the SMWIA are largely in
dispute among the parties. However, the gersglience of events giving rise to Plaintiffs’
Motion is as follows.

The UTU is a labor union that representstoeafiployees of railrad bus carriers, among
others. In 2004, Paul Thompson (“Thompson”) became the president of the UTU and began to
explore the possibility of #n UTU’s merging with anothdabor union. Thompson ultimately
entered into discussions with the SMWIA dbgh its president, Miké&ullivan (“Sullivan”).
According to Thompson, other unidentified UTfficers who constituted the Merger Structure

Committee joined him for these discussions. (Doc. 20, Thompson DBclAlmerger of the

L All references to the Thomps@eclaration are to Doc. 20.
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two unions would result in the InternationAlssociation of Sheet Metal, Air, Rail and
Transportation Workers (“SMART”).

In June of 2007, Thompson introduced thealized Merger Agreement at the Regional
Meeting of the UTU in Kansas City, MissourHe first informed the members of the UTU’s
Board of Directors (“Board”) othe merger and of its basic tesprand requested their approval
of the merger at that meeting. Some o thembers of the Board who were present for the
meeting said that they were not previouslyaesvthat a merger wasiminent or under serious
discussion or that the terms of any merger beeh agreed upon. (Doc. 6-6, Futhey Aff. 1-2;
Doc. 6-9, Johnson Aff. . The UTU Board heard the presentation and asked questions of both
Thompson and Sullivan. They learned tha 8MWIA and UTU constitutions would become
joined in their entirety as the SMART ConstitutionUltimately, the Board voted to submit the
Merger Agreement to the UTU membership farapproval or rejeatn (Thompson Decl. 3), at
which point, the merger issue was presenteth¢orest of the local and national officers who
were gathered for the Regional Meeting.

A mailing was sent to the WI'membership on July 17, 2007, preparation for the vote
on the Merger Agreement. The following messagas printed on theneelope in bold, block
type: “URGENT-UNITED TRANSPORATION UNION TELEPHONE VOTE ON SHEET
METAL UNION MERGER AGREEMENT VOTINGINSTRUCTIONS ENCLOSED.” (Doc.
6-14). According to Thompson, the packentined “The Merger Agreement, supporting
materials, and telephone electimwoting instructions.” (fMompson Decl. 3). The Merger

Agreement (Doc. 6-16) includehe following language:

2 In his affidavit, Daniel Edward Johnson also indicatestttiatwas his first introduction to the merger “despite the

fact that [he] was supposedly a membf the Merger Structure Committee,” which Thompson says had met several
times to discuss a merger with the SMWIA. (Thompson Decl. 2.)

% The remaining issue was the resolution of conflicts between the two constitutions, which, if they arose, would be
sent to arbitration for resolution.



Upon approval of this Merger Agement and of the SMART Constitution
(together the “Merger Documents”) e General Executive Council of the
SMWIA and the Board of Directors oféhUTU, and by the membership of the
UTU prior to its regular conventioto be held in August 2007, and upon
certification of those results by the resfive International General Secretary-
Treasurers, the merger 8MWIA and UTU to form SMART shall be effective.

SMART shall be governed by the SMART Constitution, which shall be the
SMWIA Constitution amended to implement the provisions of this Agreement.
This Merger Agreement is intended only to serve as a mechanism for integration
of the two organizations and as a foundafmmthat Constitution.In the event of

any conflict between any gvision of this Merger Ageement and any provision

of the SMART Constitution, the latter ah govern, and if any dispute should
arise that cannot be resolved by then&al President of SMWIA (and SMART)

and the International President of th@U (SMART President, Transportation
Division), it shall be referred to arhation as provided in Article XII.

(Merger Agreement pp. 3-4). The packet did not contain a copy of the SMART Constitution, nor
did it contain the UTU or SMWIA Constitutions. Thompson contends that the UTU and
SMWIA Constitutions were available on thidU’s website during the voting period.

The UTU was scheduled to have its cortimnin August 2007, at which time the UTU
constitution would be revisited and amendmentsild be considered. In his testimony at the
May 28, 2008 hearing, Thompson admitted that thTU leadership knew at the time of the
merger vote that the convention would likely result in amendments to the UTU constitution.
(Doc. 102, Evid. Hg. Tr. 23). This made itpossible to know the extent of the conflicts
between the UTU and SMWIA Constitutions, tin documents that would form the SMART
Constitution. (ld.)

The voting period lasted from July 17, 2a@7August 7, 2007. The UTU estimated that
its database, built July 2, 2007, containedrthmes and addresses of 68,000 members who were

eligible to vote for the mergatification, and it attempted tsend ballots to each of those



members (Doc. 12, Fink Decl. 2). Of thabugh figure, 12,097 voted, and 8,625 voted for the
merger. Based upon that vote, the mergas to be consummated on January 1, 2008.
However, as all parties hawveoted, there was immediatelynrest within the UTU that
culminated in this litigation.

PROCEDURAL HISTORY

On November 30, 2007, this matteas transferred from the Sbaetn District of lllinois,
where the court found that the proper venureler the Labor Management Reporting and
Disclosure Act (LMRDA) was the Northern District ©hio. At the time of its transfer, the case
involved PlaintiffS, who object to the method of the mergand Defendants, the UTU and then-
president Thompson. Thompson and the UTU defended against Plaintiffs’ claims, filing both an
opposition (Doc. 32) to Plaintiffdlotion for a Temporary Injunctidhand an opposition (Doc.

18) to Plaintiff's Motion for a Preliminary Inpction. The Court held a hearing on December
27, 2007 on the Motion for a Temporary Rasting Order, which it granted.

Since that time, the officers who were éégtat the August UTWdonvention have taken
office, and Thompson has been succeeded aglpnédy Malcolm Futhey (Futhey). Plaintiffs
sought to substitute Futhey for Thompson as a defendant (Doc. 42). Futhey had previously
submitted a declaration on behalf of Plaintiffgfieir Motion for a Preliminary Injunction (Doc.

6-6), and had expressed opposition to Than{s method of promoting the merger and
proceeding to a vote on the issue. Upon Plaihtifigtion to substitute Futhey, several officers

of the UTU who supported the merger sought terirene as defendants (Doc. 52) because they

* There was some discussion at the May 28, 2008, evidentiary hearing regarding the number of dialvet® th
unsuccessfully sent. J.R. Cumby, aidhe Intervening Defendants, mentidriat approximately 12,000 ballots

were returned as undeliverable.

® Plaintiffs are Dale Edward Michael, John R. Hasenauer, Roy G. Arnold, and Jimmy D. Eubanks.

® Although Doc. 32 appears on the docket as an Gfogo Motion for Preliminary Injunction, the document

itself is titted Defendants’ Opposition to Plaifs’ Motion for Temporary Restraining Order.

" Shortly after the hearing, on January 3, 2008, Plaintiffs moved for summary judgment (Doc. 37), which they later
agreed the Court could hold in abegapending the outcome of discussions between Plaintiffs and Defendants.
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were concerned that Futhey, in his capacitpr@sident of the UTU, would not defend against
Plaintiffs’ claims.

Prior to the Court’s ruling on the Motion totémvene, Plaintiffs and Defendants (Futhey
and the UTU) agreed to attempt to produceMART constitution so that a new vote could be
taken among the membership. This agreement was set forth in terms of an “extension” of the
TRO, which amounted to an agreement not tdageard with the mergr until the parties had
been able to discuss the issueshe case. The parties agrdbdt this period would last until
February 13, 2008. (Doc. 50). On February2008, the Court granted Plaintiffs’ Motion to
Substitute (Doc. 56) and held a telephone conéeraevith the parties and Proposed Intervenors,
at which time Plaintiffs and Defendants againeaghto forestall the consummation of the merger
pending a discovery period on the Motion tdemene and further sicussion about the
resolution of the issues in the case. The padigseed that said extension would last until ten
days after the Cotiruled on the Motion to Intgene. (Docs. 57, 60).

The Court held an evidentiary hearing ttve Motion to Intervea on May 28, 2008, at
which time the Intervenors presented testimang Plaintiffs and Defendants cross-examined
their witnesses. On June 18, 20@8 Court granted the Motion tatervene as to all of the
current UTU office-holders, and denied the maotas to Thompson. (Doc. 103). Accordingly,
Plaintiffs’ request for a Preliminary Injunoti is now ripe for th€ourt’s consideration.

LEGAL STANDARD

In determining whether to issue a preliary injunction, this Court must review four
factors:

(1) the plaintiffs’ likelihood of success ahe merits; (2) wather the plaintiff

may suffer irreparable harm absent the injunction; (3) whether granting the

injunction will cause substantial harm ftathers; and (4) the impact of an
injunction upon the public interest.



Abney v. Amgen, Inc443 F.3d 540, 546 (6th Cir. 2006) (citation and quotation omitted). These
four issues are “factors to be balanced{ prerequisites that must be metJones v. City of
Monrog 341 F.3d 474, 476 (6th Cir. 2003) (citihgre DelLorean Motor Cq 755 F.2d 1223,
1228 (6th Cir. 1985)).

LEGAL ANALYSIS
1. Likelihood of Successon the Merits

The Sixth Circuit has described the mots burden under this prong as follows:

The first factor to consider is wheththe plaintiff has demonstrated a strong

likelihood of success on the merits. A party is not required to prove his case in

full at a preliminary injunction hearing. However, in order to establish success on
the merits of a claim, a plaintiff mushow more than a mere possibility of
success. It is ordinarily sufficient if theaintiff has raised gestions going to the

merits so serious, substantial, difficult, and doubtful as to make them a fair ground

for litigation and thus for more deliberate investigation.

Certified Restoration Dry Cleaningetwork, L.L.C. v. Tenke Corfal11 F.3d 535, 543 (6th Cir.
2007) (citations and quotations omitted).

In their complaint, Plaintiffs seek a declavatthat they were deprived of a “meaningful
vote” on the merger at issue. The Court fingg ®laintiffs have showa substantial likelihood
of success on their claim that they were deprivied meaningful vote ithe merger referendum
in violation of the LMRDA.

Section 411(a)(1) of the LMR® guarantees equal rights wroting to all members of
labor unions:

Equal Rights. Every member of a labmganization shall have equal rights and

privileges within such organization to namate candidates, to vote in elections or

referendums of the labor organization, @tend membership meetings, and to
participate in the deliberations andtimg upon the business of such meetings,

subject to reasonable rulasd regulations in suchganization’s constitution and
bylaws.



29 U.S.C. §411(a)(1). This provision

is intended to guarantee thations are run democratigaand to assure full and

active participation by the m&k and file in the affairs of the union. Nonetheless,

the Sixth Circuit has recogred the need to exercisdnat Judge Wisdom referred

to as a sound reluctance to interferanternal union affairs. A challenge to a

union’s political structure must be weigh&om a practical viewpoint with due

regard to the functions performetty unions as collective bargaining

representatives, to the need for amgmy in selecting the most appropriate

political structures, as well as tordecratic theory and individual rights.

The LMRDA guarantees union members motly an equal vote, but also a

meaningful vote. Whether members wafforded a meaningful vote depends on

whether they were given adequate o®tand information regarding the subject
matter and nature of the vote and wWisgtthey had enoudime and opportunity

to mount effective support or opposition to the leadership’s position.

Morris v. Internat’l Brothehood of Locomotive Engineers65 F.Supp.2d 662, 667 (N.D.Ohio
2001) (citations and quotations omitted). “Hower, this Court is not unfettered in its
determination of what constitutes ‘full andtige participation’ ora ‘meaningful vote.”
Blanchard v. Johnsqn532 F.2d 1074, 1078 (6th Cir. 1976)ln other words, the rights
guaranteed by Title | of LMRDA are subject to reasonable rules and regulations by the union.
Calhoon v. Harvey379 U.S. 134, 138-39 (1964)Blanchardmerely requires full disclosure of
theterms of all proposalsubmitted to the membership for a referendum in order to ensure that
the vote is meaningful and that the memberdtap fully participatedn the decision making
process.”Corea v. Welp937 F.2d 1132, 1140 (6th Cir. 199&mphasis in original).

Defendants concede that the SMART Constituwas never provided to UTU members
prior to their approval of the Merger Agreeme#ts more fully detailed below in describing the
harm suffered by Plaintiffs, the Court finds tiia¢ failure to provide s relevant information
constituted a failure to disclose the relevant teaithe proposal between the parties. Plaintiffs,

therefore, have demonstrated a substantaliliood of success on their claim that they were

deprived of a meaningful vote.



2. Irreparable Harm to Plaintiffs

Generally, irreparable harm is present if phentiff's harm “is not fully compensable by
monetary damages.Overstreet v. Lexington-Fayette Urban County Go®G5 F.3d 566, 578
(6th Cir. 2002). However, even an injucpmpensable by money damages may be deemed
irreparable “if the nature of the plaintiffsde would make the damages difficult to calculate.”
Basicomputer Corp. v. Scp®73 F.2d 507, 511 (6th Cir. 1992) (citiRgpland Mach. Co. v.
Dresser Indus., In¢ 749 F.2d 380, 386 (7th Cit984)). Courts haveound irreparable harm
when a union member has cast a vote based upon insufficient inform@gene.g., Petrazzulo
v. Lowen 534 F.Supp. 173, 176 (S.D.N.Y.1982) (“Irregdeaharm will naturlly flow to all
union members who exercised theight to vote on th desegregation of assets without all
pertinent financial information.”).

With regard to the irreparable aspect a$ tfactor, the Court has little problem finding
that it has been satisfied. No amount gfalemaneuvering will be able to “undo” the merger
once it has been completed.

The parties, however, differ over whethelydmrm has occurred. While Plaintiffs
contend that they have been degd of a meaningful vote, Daidants argue that no deprivation
has occurred. The Court findsattsubstantial evidence existssigpport Plaintiffs’ assertions.

The Merger Agreement entered into by tBMWIA and the UTU provides in relevant
part as follows:

Upon approval of this Merger Agement and of the SMART Constitution

(together the “Merger Documents”) by the General Executive Council of SMWIA

and the Board of Directors of UTU, abg the membership of UTU prior to its

regular convention ... the merger of 8WA and UTU to form SMART shall be
effective.



Doc. 6-16 at 3. |If the above-described doente were not approved by both sides, the
Agreement would be terminatetd. The Agreement also provides as follows:

This Merger Agreement is intended only to serve as a mechanism for integration

of the two organizations and as a foundation for [the SMART] Constitution. In

the event of a conflict between any psign of this Merger Agreement and any

provision of the SMART Constitution, thetter shall govern, and if any dispute

should arise that cannot be resolvdyy [the parties], it skl be referred to

arbitration[.]

It is this latter paragraphdhis seized upon by Defendants opposition, Defendants contend
that the Merger Agreement clearly laid out tpeocessthat would create the SMART
Constitution: the UTU Constitution would bedded to the SMWIA Constitution and any
conflicts would be resolved through arbitration. Defendants contend that approval of this
process, which was fully explained to voting memsbof the UTU, was sufficient to provide the
members with a meaningful vote. The Court disagrees.

First, the plain language of the Mergaegreement required approval of the SMART
Constitution. The document repeatedly refers to the plural, “Merger Documents.” Defendants
would ignore this language and require yorthat the process of creating the SMART
Constitution be approved by a vote of the UTU membership. If this were the intent of the
parties, they could haveafted the Agreement in such a manner. They did not.

Furthermore, even accepting Defendantsbffered interpretation, Plaintiffs have
demonstrated that their vote was not meaningWhile a vote of the membership approved the
processby which the SMART Constitution would loeeated, UTU members were not provided
any factual information that wadlplace this processy context. At one point in time,

Thompson recognized two possible conflicts betwenConstitutions. Doc. 102 at 22. During

guestioning, Thompson stated as follows:



Q. Now, why didn’t the parties resohal possible constitional conflicts and
create a brand new document prioptesenting it to the membership?

A. We didn’t know of any disputes, and weuldn’t do that for the fact that we

had a convention coming up in August of 2007 subsequent to the merger being

approved. And at this convention, ttelegates submitted proposals to change

existing provisions within the UTU constitution. And until that convention was
completed and we seen if any were changed that were [possibly] in conflict, we
could not put out the -- rewrite angonstitutional changes until after our
convention.
Id. at 23. Thompson, therefore, effectively corembthat it was impossible to inform the UTU
membership of the impact of the mergertbe UTU Constitution until after the convention.
Even after that convention had concluded,WJmembers still were not provided a SMART
Constitution. Moreover, a review by the atwys involved in the merger revealed the
possibility of “40-odd conflicts” between the two Constitutiofs. at 35.

The Court, however, need not resolve theassiuthe actual number of conflicts. Rather,
the Court need only note that the voting mersbof the UTU were not provided information
about the conflicts. Instead, anbest case scenario for Defendasbme of the voting members
of the UTU were able to access both the UTU and SMWIA Constitutions via the internet. This
was the sole mechanism for viewing both documents because hard copies of the two
constitutions were never provided. In ortieapprove the SMART Constitution as required by
the Merger Agreement, UTU members would hdezn required to perform a side-by-side
comparison of the two existingonstitutions, identify possible conflicts between the two
documents, and then be satisfied that arlmigathese conflicts would lead to an acceptable
result. Requiring such extensivndependent analysis from thE'U electorate deprived their
vote of any meaningful value.

Members were forced to vote with little wo knowledge of theanflicts between the two

Constitutions that could ultimately lead to a SRIT Constitution with terms very different from
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that of the current UTU Constitution. The SMART Constitution would then govern their
working lives for the foreseeable future. Absgribrmation about the possible changes to their
own governing document, the UTU members’ votnnot be said to be meaningful.
Accordingly, the Court finds that UTU memberere harmed through the failure of their own
elected officials to provide them adequate infaroraprior to the vote on ¢hMerger agreement.

3. Substantial Harm to Others

The Court finds that no substantial harnotieers exists if an injunction issues.

“No irreparable harm will befall the Uoin by a preliminary injunction forbidding

the merger question from being taken uphat convention or effectuated. To the

contrary, the Union membership, whigk the Union, will benefit from an

injunction whose purpose it is to insuteat the membership has a democratic

voice which it has not to date been given.”

Cefalo v. Moffett333 F.Supp. 1283, 1288 (D.C.D.C. 1971). Similar toGké&lo matter, no
harm will befall the UTU if an injunction prohibits the merger from being effectuated. Instead,
an injunction will ensure that the mergeilwot take place until a meaningful vote on the
SMART Constitution has occurred, as required by the Merger Agreement.

Furthermore, the Court cannot find any cognigdtarm that would flow to SMWIA. As
detailed in the Merger Agreement, the negrgvas dependent uponvate of approval by the
UTU membership. Until such a vote that cdies with the LMRDA has taken place, SMWIA
has no legally enforceable rightunder the Merger AgreementConsequently, no legally
cognizable harm flows to SMWIA from thesuance of an injuncin in this matter.

4. Impact on the Public I nterest
Finally, the Court finds that the public intstaveighs in favor ofssuing a preliminary

injunction. “The clear policy othe [LMRDA] is to bid farewk to the regime of benevolent

well-meaning union autocrats arid give favor to a system of union democracy with its
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concomitants of free choice and self-determinatioBlanchardv. Johnson388 F.Supp. 208,
215 (N.D.Ohio 1974)aff'd in relevant part 532 F.2d 1074 (6th Cir. 1976). Furthermore, “an
informed public is the essence of working democracylinneapolis Star and Tribune Co. v.
Minnesota Comm’r of Revenué60 U.S. 575, 585 (1983). “Democracy depends on a well-
informed electorate, not a citizenry ... limited its ability to discuss rad debate ... issues.”
Buckley v. Valeod24 U.S. 1, 49, fn. 55 (1976). Having fouhdt there isgbstantial likelihood
that Plaintiffs will demonstrate that they were deprived of a meaningful vote, the public interest
supports the issuance of an injunction. Throagbh an injunction, the right to a meaningful
vote will not be cast aside in favor of expediency.
5. Posting of Bond

Finally, Plaintiffs urge that they should not be required to post bond upon the issuance of
the injunction. The Court agrees.

Fed.R. Civ.P. 65(c) provides as follows:

The court may issue a preliminary injtionn or a temporary restraining order

only if the movant gives sedty in an amount that #hcourt considers proper to

pay the costs and damages sustained by any party found to have been wrongfully

enjoined or restrained.
The Sixth Circuit has interpreted this languagd aoncluded that a district court has the power
not only to set the amount of security but atsodispense with any security requirement
whatsoever where the restraint will de thefendant “no material damage[.Prbain v. Knapp
Bros. Mfg. Co 217 F.2d 810, 816 (6th Cir. 1954)ert. denied 349 U.S. 930 (1955).
Furthermore, the Sixth Circuit aconsistently held that while a trial court must exercise the
discretion required of it by Fed.Riv.P. 65(c) and expressly considhe question of requiring a

bond before issuing a preliminary injunction, #etual requirement cd bond is discretionary

with the trial judge. See, e.g., Roth v. Bank of the Commonwgea88 F.2d 527, 539 (6th Cir.
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1978); Aluminum Workers Internat’l Uan v. Consolidated Alum. Cor®96 F.2d 437, 446 (6th
Cir. 1982); USACO Coal Co. v. Carbomin Energy, In689 F.2d 94, 100 (6th Cir. 1982)
(amount of security given by applicant for aruimgtion is matter within gdcretion of trial court,
which may require no security at all). In adsh, some Federal Circuits have acknowledged a
“public interest” or “public policy”’exception to Fed.R. Civ.P. 65(ckee Crowley v. Local No.
82, 679 F.2d 978, 1000 (1st Cir. 1982)’d on other groundst67 U.S. 526 (1984).

In this matter, the Court has considered the need for bond to be posted. The Court has
concluded that no material damage will accrue to Defendants if the issuance of this injunction is
ultimately found to be improper. Furthermore, the Court finds the policy statemE@rvitey
to be persuasive. “[A] bond requirement woufteet enforcement of Title | rights adversely
because individual union members are at atgfieancial disadvantage in litigating against
unions.” Id. at 1000-1001. The Court,datefore, finds that based upon the facts presented that
bond would not be appropriate. céordingly, Plaintiffs shall nobe required to post security
upon the issuance of this injunction.

CONCLUSION

Plaintiffs’ motion for a preliminaryinjunction is GRANTED. Defendants are
preliminarily ENJOINEDfrom consummating the merger of the UTU with the SMWIA pursuant
to the 2007 Merger Agreement.

IT 1S SO ORDERED.

June 25, 2008 /s/ John R. Adams
Date JudgelohnR. Adams
Lhited States District Judge
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