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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF OHIO
EASTERN DIVISION

DANIEL K. SIMMONS, ) CASE NO. 1:08CV1166
)
PETITIONER, ) JUDGEARA LIOI
)
VS. )
)
RICH GANSHEIMER, Warden, ) MEMORANDUM OPINION
)
)
RESPONDENT. )
)

Before the Court is the Report amecommendation (“R&R”) of Magistrate
Judgé Benita Pearson recommending that the hape&ison be denied and the case dismissed.
(Doc. No. 21.) Petitioner has filed objectiaiosthe R&R. (Doc. No. 23.) Respondent filed no
response to the objections. &lourt has conducted il novo review of the matters raised in
the objections. Fed. R. Civ. P. B¥(3). For the reasons set forth below, the objections are
rejected, the R&R is acceptaahd this matter is dismissed.

I. BACKGROUND

Petitioner was convicted in two separatenanal proceedings in State court. In
the first, Case No. 03-CR-523, he was foundlty of operating a vehicle while under the
influence of alcohol. He was sentenced to fjars incarceration and ordered to pay an $800
fine. His driver's license was suspended foe.lifReturn of Writ [‘Ré&urn”], Ex. 3.) In the

second, Case No. 04-CR-149, although chargedfaur-count indictmet, he was found guilty

! After issuing this R&R, Magistrate Judge Pears@s elevated to the dtisn of district judge.
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on only three counts: abductiokidnapping, and driving without valid license. He was
sentenced to four years incanaton for abduction, eight yeafsr kidnapping, and six months
for driving without a license. All three sentencesevid be served concurrent with each other,
but consecutive to the sentencgosed in the first case. (Retuifx. 14.) In each of these two
cases, Simmons was represerigdlifferent trial counsel.

Simmons, with the assistancdé counsel, appealed in both cases. In the first
appeal, brought by his triabunsel on August 5, 2004, he assigned the following errors.

1. The trial court erred to the prejadiof Daniel Simmons by overruling the
motion to suppress evidence|.]

2. Dan Simmons’ sentence of five (5) yeam prison violates the jury trial
clause of the Sixth Amendment and the corresponding provision of the
Ohio Constitution.

3. The maximum sentence for owenviction, irrespective oBlakely, is
contrary to law.

4, The trial court abused its discretimnallowing a witnas to testify about
Simmons’ prior felony conviction for DUI.

5. The verdict is against the maast weight of the evidence.
(Return, Ex. 5.)
In the second appeal, brought by nesunsel on September 20, 2004, he also
assigned five errors.
1. The trial court violated the defendapgpellant’s Constiitional right to
due process as guarantdgdthe Sixth and Fourteenth Amendments to the
United States Constitution and Sections 5 and 10, Article | of the Ohio
Constitution when the trial judge demonstrated unreasonable judicial bias.
2. The trial court violated the defendappellant’'s Constitutional right of
self-representation as guaramteeby the Sixth and Fourteenth

Amendments to the United States constitution and Section 10, Article | of
the Ohio Constitution.



3. The trial court erred to the prejudice of the defendant-appellant in denying
his motion for acquittal made pursuant to Crim. R. 29(A).

4, The trial court erred to the prejudioé the defendant-appellant when it
returned a verdict of guilty againsetimanifest weight of the evidence.

5. The trial court erred when it r#enced the defendant-appellant to
consecutive sentences based updmding of factors not found by the
jury or admitted by the defendant-appellant in violation of the defendant-
appellant’s State and &eral Constitutional rights to trial by jury.
(Return, Ex.16.) The State court of appeals affirtinedtrial court’s judgment in the first case on
December 19, 2005 (Return, Ex? @nd in the second case on December 27, 2005 (Return, EXx.
18).
Through new counsel (but the same irthbappeals), Simmons filed appeals to
the Ohio Supreme Court, the first on Redny 2, 2006 and the sawd on February 7, 2006.
(Return, Exs. 9, 19.) He raised an identical prajwsof law in both: “A trial court that imposes
a sentence by using factors which are not found pyy or admitted by the defendant violates
the defendant’s rights to due process andrg fual under the FifthSixth, and Fourteenth
Amendments to the United States Constitution.” (Return, Exs. 10, 20.) The Ohio Supreme Court
ruled on May 17, 2006, reversing the judgmentboth cases and remanding for resentencing
consistent wittate v. Foster, 109 Ohio St.3d 1 (2006). (Return, Exs. 12, 22.)
On June 6, 2006, the trial court resentenced Simmons in both cases to the very
same terms that were originally imposed. Heeabgd in two separatgpeals, represented by
the same counsel. In a combined brinef,assigned the following errors:
1. The trial court erred when it sentenced the defendant-appellant to more-
than-the-minimum and consecutive prison terms in violation of the due

process and ex post facto clauses of the Ohio and United States
Constitutions.

?> A motion to reconsider was overruled on February 10, 2006. (Return, Ex. 8.)
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2. The trial court erred when it sentenced the defendant-appellant to more-
than-the-minimum and consecutive pnsterms in violation of defendant-
appellant’s right to due process.

3. The trial court erred when it sentenced the defendant-appellant to more-
than-the-minimum and consecutive prison terms based on the Ohio
Supreme Court’'s severance tife offending provisions undédfoster,
which was an act in violation ofetprinciple of separation of powers.

4, The trial court erred when it sentenced the defendant-appellant to more-
than-the-minimum and consecutive prisienms contrary to the rule of
lenity.

5. The trial court erred when it sentenced the defendant-appellant to more-

than-the-minimum and consecutive pristerms contrary tthe intent of
the Ohio legislatures.

(Return, Ex. 26.) On March 26, 2007, the State tcotiappeals affirmed both new sentences.
(Return, Ex. 28.)

Simmons, through the same counsel, filedappeal to the Qb Supreme Court
raising five propositions of law:

1. A trial court violates an individual rights under Due Process and the Ex
Post Facto Clauses of the Ohio dddited States Constitutions when it
sentences the individual to metean-the-minimum, maximum and
consecutive prison terms that were awailable to the court at the time
the individual committed the offense.

2. A trial court violates ah [sic] individual's rightsto Due Process when it
sentences the individual to more4thi#e-minimum [sic], consecutive and
maximum prison terms with no addiial findings made by a jury and
when the individual had no actual eonstructive notice of possible
sentences.

3. A trial court violates the principlef separation of powers provided in the
United States and Ohio Constitution by sentencing an individual to more-
than-the-minimum, consecutive and maximum prison terms base on this
Court’s severance of théfending statute provisions undeoster.



4. A trial court violates the Rule dfenity when it imposes more-than-the-
minimum, maximum and consecutiy@ison terms upon an individual

where the Rule of Lenitglictated a lesser penalty.

5. A trial court's decision to sesice an individual to more-than-the-
minimum, maximum and consecutive prigerms is contrary to the intent

of the Ohio legislature who draftesbntencing provisions with the clear

intent of limiting judicial discretion to impose such sentences.

(Return, Ex. 30.) On July 25, 2007, the Ohio Supreme Court denied leave to appeal for lack of a
substantial constitutional ques. (Return, Ex. 32.) Simmon®ok no further appeal to the
United States Supreme Court.

On September 19, 2006, proceeding se, Simmons filed a petition for post-
conviction relief regarding his firgrial. (Return, Ex. 33.) Theetition was stricken because it
did not contain a certificate service. (Return, Ex. 34.) Simmons refiled on November 1, 2006,
raising the following grounds for relief: conduct “raigi[sic] to a level of a structural defect,”
including: “1) denial of fair andmpartial trial judge, 2) denial dffective assistance of counel,
3) denial of substantial rights self representation #te critical stage ahe proceeding, and 4)
presentation of an admission of perjureous [sic] testimony by a Law Enforcement officer.”
(Return, Ex. 35.) This petition wageeted as untimely. (Return, Ex. 37.)

On December 8, 2006, he filed @o se petition for post-conviction relief
regarding his second trial. He raised tgoounds: “1l) Fourteenttand Sixth Amendment
violation of jury misconduct and ineffective agsince of counsel and 2) Denial of impartial
judge and possible operative fadhors the record.” (Return, EX8.) That, too, was denied as
untimely. (Return, Ex. 39.)

Simmons filed notices of appeah December 15 and December 29, 2006. In a

joint brief he asserted the following assignments of error:



1. The trial court erred in denyingpellant an evidentiary hearing in
violation of his 14th Amendment dygocess right to [sic] the United
States Constitution and ORC Section 2953.21(c) &aie v. Stevens, 48
Ohio App. 2d 6, 387 N.E.2d 654 athte ex rel. v. McMonangle, 67
Ohio St.3d [sic] 450 N.E.2d 1017.

2. Defendant-petitioner’s constitutional rights under the Fifth, Sixth and
Fourteenth amendment and Ohio Constitution were violated where
petitioner was convicted on an indictment returned by an improperly
selected grand jury and trial counsel failed to challenge the equal
protection and due process violations.

3. Petitioner was denied due procesd aqual protection of the law where
he was denied the right to an impartudge in violation of the 14th
Amendment to the United States Constitution.

4. The trial court erred to the prejudio€ the petitioner inviolation of his
due process when it failed to deea mistrial or disqualification on the
grounds of jury misconduct and trial counsel was ineffective for failing to
requests [sic] a mistrial in violatiasf the 6th and 14th Amendment of the
United States Constitution.

5. Petitioner was denied a fair trial e presentation of perjured testimony
by the state and a denial of effecti@ssistance of counsel for failing to
investigate through discovery this falgvidence in vialtion of the 6th
and 14th Amendment of the ed States Constitution.
6. Petitioner was denied his constitutionght to self representation at the
critical stage of the proceeding violation of the 6th and 14th
Amendment to the United States Constitution.
(Return, Ex. 45.) On September 26, 2007, the Staet of appeals dismissed both appeals as
moot due to the untimely filing of his petitian@eturn, Ex. 51.) A motion for reconsideration
was also denied on November 8, 2007. (Return, Ex. 54.)
A joint notice of appeal to the Ohio Supreme Court, fpealse on November 9,
2007. Ten propositions of law were raised:
1. The Court of Appels [sic] erreoh dismissing postconviction appeals
based on Procedural Default (untimeks) without reviewing Substantial
Constitutional issues in violation of #¢le 1, Section 16 of Ohio and the
14th Amendment to the United States Constitution.
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10.

The trial court erred in denyingopellant an Evidentiary Hearing in
violation of the 14th Amendment togtUnited States Constitution, O.R.C.
Section 2953.21(C) &ate v. Sevens, 58 Ohio App. 2d 6, 387 N.E. 2d
1017, Right to Due Process.

Defendant-Petitioner's Constitutional rights under the Fifth, Sixth and
Fourteent [sic] Amendment’s and Ohio Constitution were violated where
petitioner was convicted on an indictment returned by an improperly
selected Grand Jury and trial counsel failed to challenge the Equal
Protection and Due Process violation.

Petitioner was denied Due Procesd &qual Protection of law where he
was denied right to an impartialdge in violation of the 6th and 14th
Amendment to the United States Constitution.

The trial court erred to the prejudio€ the petitioner inviolation of his
due .process when it failed to declarenistrial or disqualification on the
grand jury misconsuct [sic] and trial counsel was ineffective for failing to
request a mistrial in violation opetitioner’s sixth and fourteenth
amendment rights under the United States Constitution.

Mr. Simmons was denied effectivassistance of counsel when trial
counsel failes [sic] to move for migl on the groundsf jury misconduct

in violation of the sixth and fourteenth amendments to the U.S.
Constitution.

Petitioner was denied a fair trial the presentation of perjured testimony
by the state and denial of effectiassistance for failing to investigate
through discovery these issues in violation of the 6th and 14th
Amendments to the United States Constitution.

Petitioner was denied his Constitutibnight to Self-Repesentation at the
critical stage of the proceeding inolation of the Sixth and Fourteenth
Amendments to the United Stateer(Gtitution and article 1 section 10 of
the Ohio Constitution.

Mr. Simmons was denied Due Process and Equal Protection Clause of the
United States Constitution where the trial court failed to preserve the
record for Appellate review imolation of the 14th Amendment.

Mr. Simmons’ Constitutional Rightunder the 14th Amendment to the
United States Constitution were violated where the trial court imposed a
prison sentence that is dispoportionat][$o similar crimes commited by
similar offenders and R.C. 2929.11(B).
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(Return, Ex. 56.) That appeal was denied Fegbruary 6, 2008 for lack of a substantial

constitutional question. (Return, Ex. 58.)

On May 12, 2008, Simmons filed the instand se petition for writ of habeas

corpus. He asserted twelve grounds for relief:

1.

Denial of Self-Representation

[Supporting Facts: The trial courtdared appellant to sit down while
appellant was addressing theyjuluring closing arguments.]

Jury Tampering - ex-parta [sicpmmunication and grand jury misconduct
- discrimination.

[Supporting Facts: The State key witegwior to jury deliberations had
ex-parta [sic] contact - conversation with one of the jurors about the
outcome of the case. Unlawful gih jury selection based on racial
discrimination.]

Perjury

[Supporting Facts: The State witnesdlimgly misrepresented facts to the
jury by testifying falsely about the scene or location of the proported [sic]
crime.]

Ineffective assistance of counsel

[Supporting Facts: Trial counsel coehs[sic] construtively denied
assistance of counsel. Counsel faitedsubject the Stats case into a
serious advisarial [sic] testing by faifj to challenge the issues raised in
A-B-C, and others in the foregoing. dditional issues are incorporated in
the Memorandum in Support.]

Petitioner Simmons had a right toendentiary hearing in his petition for
post-conviction relief.

Petitioner Simmons’ constitutional rights under the Fifth, Sixth, and
Fourteenth Amendments to the Unit8thtes Constitution were violated
where petitioner was convicted on indictments returned by an improperly
selected grand jury on racial discrimation and ineffective assistance of
counsel.

Petitioner Simmons was denied duecess and equal protection of the
law where he was denied of [sic] hights to an impdial tribunal in
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violation of the Sixth and Fourteentkmendments of the United States
Constitution.

8. The petitioner was denied of [sic] du®cess in violation of the Sixth and
Fourteenth Amendment’s [sic] to the United States Constitution where the
trial court’ failed to declare a mistriar disqualification of petit juror on
misconduct and ineffective assistancdria counsel for fding to request
a mistrial®

9. Petitioner was denied a fair trial the presentation of perjured testimony
by the State and a denial of effectassistance of counsel for failing to
investigate through discovery these &sin violation of the 6th and 14th
Amendments to the United States Constitution.

10. Petitioner was deniedshconstitutional right tself-representation at the
critical stage of the proceeding inolation of the Sixth and Fourteenth
Amendments to the United States Constitution and Article 1 Section 10 of
the Ohio Constitution.

11. Mr. Simmons was denied due procasd equal protection clause [sic] of
the United States Constitution where tiial court failed to preserve the
record for appellate review wnolation of the 14th Amendment.

12. Mr. Simmons’ constitutional rights under the 14th Amendment to the
United States Constitution were violated where the trial court imposed a

prison sentence that is disproportional to similar crimes committed by
similar offenders and R.C. 2929.11(B).

[I. DISCUSSION
A. Standard of Review
Under Fed. R. Civ. P. 72(b)(3), “ft¢ district judge must determiie novo any
part of the magistrate judge’s dispositittat has been properly objected to.” This novo

review requires the Court tapply the provisions of 28 U.S.C. § 2254(d), as amended by the

’ The petition appears to raise a duplicate claim as follows: “Mr. Simmons was denied effective assistance of
counsel when trial counsel failed to move for mistrial on the grounds of jury misconduct in viofatten Sixth
and Fourteenth Amendments of the U.S. Constitution.” (Doc. No. 1-1 at 28.)

9



Antiterrorism and Effective Death PenaltytAPub. L. 104-132, 110 Stat. 1214 (“AEDPA”) and
the cases construing the amendments.
Title 28, Section 2254(d) provides:
(d) An application for a writ of habea®rpus on behalf ch person in custody
pursuant to the judgment of a State coudllshot be granted ith respect to any

claim that was adjudicated on the meiitsState court proceedings unless the
adjudication of the claim --

(1) resulted in a decision thatas contrary toor involved an
unreasonable application of, cleadgtablished Federal law, as
determined by the Supreme Court of the United States; or

(2) resulted in a decision that was based on an unreasonable
determination of the facts in light of the evidence presented in the
State court proceeding.

In Williams v. Taylor, 529 U.S. 362 (2000), the Sepne Court explained these
provisions as follows:
Under the “contrary to” clause, a federal habeas court may grant the writ if the
state court arrives at a conclusion opgos$o that reached by this Court on a
guestion of law or if the state court ddes a case differentipan this Court has
on a set of materially indistinguidbla facts. Under the “unreasonable
application” clause, a federal habeas court may grant the writ if the state court
identifies the correct governing legalimiple from this Court’'s decisions but
unreasonably applies that principlethe facts of the prisoner’s case.

Id. at 412-13.

This Court may not, however, considepftentions of federal law which are not
resolved on the merits in the state proceeding dpetitoner’s failure to raise them as required
by state procedureWainright v. Sykes, 433 U.S. 72, 87 (1977). If a “state prisoner has defaulted
his federal claims in state court pursuant taratependent and adequatiate procedural rule,

federal habeas review of the claims is barred unless the prisoner can demonstrate cause for the

default and actual prejudice as auik of the alleged violation of deral law, or demonstrate that
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failure to consider the claims will resuit a fundamental miscarriage of justic€bdleman v.
Thompson, 501 U.S. 722, 750 (1991). “When a petitiofi@fs to establish cause to excuse a
procedural default, a court does neted to address thssue of prejudice.'Smpson v. Jones,
238 F.3d 399, 409 (6th Cir. 2000) (citations omitted).

If a petitioner asserts inefttive assistance of counsel as cause for a default, that
ineffective assistance claim mutgelf be presented to the state courts as an independent claim
before it may be used to establish calarray v. Carrier, 477 U.S. 478, 488-489 (1986). If the
ineffective assistance claim is not presentedht state courts in the manner that state law
requires, that claim is itselprocedurally defaulted and cammly be used as cause for the
underlying defaulted claim if the petitioner demoatdts cause and prejudice with respect to the
ineffective assistance claifadwardsv. Carpenter, 529 U.S. 446, 452-53 (2000).

B. The R&R

The R&R concludes that Grounds Oneotilgh Four and Six through Twelve are

procedurally defaulted and Ground Five is mognizable in a federal habeas proceeding. It

therefore recommends that thebeas petition be dismisséd.

* The R&R also addresses respondent’s assertion thsatpéiition is time-barred by the one-year statute of
limitations contained in 28 U.S.C. § 2254(d)(1) with respect to any grounds relating to Simmons’s two convictions
but not with respect to his current sentence. It points out the divergence of opinionfademagcourts as to when

a judgment becomes final for appellate pugsos cases of resentencing. It cBBashman v. Bagley, 487 F.3d 979,

982 (6th Cir. 2007), which adopted a claim-by-claim approach under which the beginning of fleaioperiod is

based on the content of a petitioner’s claim. Urgsshman, in resentencing circumsteas, the one-year period for

the underlying conviction starts to rearlier than the one-year period foetresentence. However, as pointed out

by the R&R,Bachman did not cite the earlier Supreme Court casBwton v. Sewart, 549 U.S. 147 (2007), which

held that, since the sentence is the judgment, the one-year period for the underlying convictionukgia to run

until the resentencing is also final. The R&R points out that several courts in the Sixth Circuit have questioned
Bachman's precedential value in light d&urton.

Petitioner argues in his objections that the R&R incorrectly concluded that his grounds are time-barred. In
fact, the R&R determines that it need not resolve the tension beBaebman andBurton because eleven of the
grounds are procedurally defaulted and the remaining one is not cognizable in a hatesding. However, the
R&R notes that, were the issue determinative, it would recommend overruling respondent’s statute of limitations
argument in light ofBurton. (See Doc. No. 21 at 16, n.8.) This Court concludes that it need not make that
determination given other legitimate grounds for rejecting the habeas petition.
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C. Analysisof Petitioner’s Objections to the R&R

Petitioner has filed objectionsvherein he assertsyter alia, that he “respectfully
object[s] to [the] R&R in its entirety.” (Doc. No. 23 at®2He points to his Traverse (Doc. No.
15) and, in particular, to “a-4-p@graphs sworn affidavit of staory tolling of the Statute of
Limitation” which purportedly accompanied the Tease and served to address the respondent’s
argument in the Return of Writ that all of tltlaims were procedurally barred. Petitioner claims
that this affidavit attests to the fact that heas a lawyer, that he was incarcerated at all material
times (which made it difficult to discover erraaad consult with a lawyer), and that he would
have filed his post-convictiorpetition in State court earliehad he been aware of the
constitutional violations.

Petitioner is mistaken that this affidaeccompanied the Traverse. In fact, it was
filed on May 12, 2008 along with the Petition as support for why the one-year statute of
limitations in AEDPA should be taH. It was not referring to the untimely filing of the State
post-conviction petition but, rather, the instartitp. The Court finds no merit in this objection

and overrules it.

> The objections are not enumeratedhity clear fashion but are contairiacharrative and argument. Despite the
lack of specificity, the Court has combed through the Objections to ascertain the exact nature of petitioner’s
arguments, notwithstanding the fact that it has no duty to déegmote 6jnfra.

® This Court has an obligation to gide novo review only to matters “properly objected to.” Rule 72(b)$8&; e.g.,
Thomasv. Arn, 474 U.S. 140, 147 (1985) (“The filing of objections to a magistrate’s report enables the district judge
to focus attention on those issues--factual and legat-are at the heart of the parties’ disputdJhited Sates v.

Schultz, 565 F.3d 1353, 1360 (11th Cir. 2009) (“a party that wishes to preserve its objection must [...] pinpoint the
specific findings that th party disagrees with"Renelique v. Doe, No. 99-10425, 2003 WL 23023771, at * 1
(S.D.N.Y. Dec. 29, 2003) (“when a party makes only amsury or general objections, or simply reiterates his
original arguments, the Court reviews the Report and Recommendation only for clegr erro
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Petitioner next objects as follows:

The R&R also adopted Respondent’s claimst Simmons['] fadure to raise his
habeas claims in the State direct appeals rendered the claims procedurally
defaulted, where the R&Rcontain [n]Jo consideration on Simmons' “Fair
Presentation” analysis; [n]Jo considiéoa to Simmons[] “Cause and Prejudice”
argument; [n]Jo consideration to “Strucall Error” standard of review; and
completely overlooked exception to prooeal default application based upon
Simmons|['] actual innocenceanin asserted for relief.

(Doc. No. 23 at 2.)

The R&R does address the concepts“fair presentation” and “cause and
prejudice” in its discussion of procedural ddfaThe R&R concludes that, because Simmons
failed to timely present virtuallgll of his grounds in the sanferm to the State courts for
review, they are procedurallgefaulted and he is unable to show cause for the default and
prejudice resulting from any errorSee, Doc. No. 21 at 16et seq.) Simmons argues in his
objections that he has established cause anddicej because “at all material times [he] was
incarcerated in the prison facility where access to legal material is very limited and [there is] no
person trained in the law to assist[.]” (Doc. No. 23 at 14.) However, this completely ignores the
fact that Simmons was represaht®y counsel during hidirect appeals. He also argues that the
State courts were given an opportyrido consider his claims butdi “preferr[ed] instead to rely
upon some procedural ground to deny relief[.]d. @t 15.) He relies ofmith v. Digmon, 434
U.S. 332 (1978), where the Supreme Court held that “whether the exhaustion requirement of 28
U.S.C. § 2254(b) has been saédfcannot turn upon whether a staippellate court chooses to
ignore in its opinion a federabaostitutional claim squarely rad[.]” 434 U.S. at 332. Clearly

Digmon does not apply. The State appellate ctre did not ignorergthing; it ruled on the

issues raised on direct appeald it properly determined thtte post-conviction matters were
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procedurally defaulted, eliminating any requirement t@nexe grounds raised in those
proceedingg.

As for “actual innocence,” that is adsised in the section on “Fundamental
Miscarriage of Justice’id. at 25) where the R&R concludestti[w]hile Simmons does assert
his innocence (ECF No. 15 at 5), this claimnsufficient because it lacks any new reliable
evidence to support his declacat” (Doc. No. 21 at 25, citingchlup v. Delo, 513 U.S. 298
(1995).) The R&R is coect on this issue.

Finally, although the R&R did not spécally address Simmons’ claim of
“structural error,” it did not need to becaus®und that the only ground where Simmons raised
that argument in his petition was proceduralljadéed. This is a correct conclusion. In Ground
Six, Simmons asserts that constitutional emeas committed when he was convicted on
indictments returned by an properly selected grand jufyHowever, this ground, which could
have been raised on direct appeehs not raised either beforestBtate court of appeals or the
Ohio Supreme Court. Nor was it raised the post-conviction petitions, which were also
defaulted because they were untimely. It was rdisethe first time on appeal from the denial of
his untimely post-conviction petitions. Both theurt of appeals and the Ohio Supreme Court
rejected the appeals oretground of untimeliness.

Simmons objects to the R&R’s conclosi that his groundsre procedurally

defaulted. He argues that the R&R reachesdbatlusion “without considering on the merit[s].”

7 Simmons also relies oBarter v. Bell, 218 F.3d 581 (6th Cir. 2000). However, he does not cite to any particular
page of the opinion and this Court can discern no reason why he cited it as authority.

® In his memorandum in support of his habeas petition, Simmons argues that blacks were deliberately excluded from
the grand jury pool and his counsel was ineffective for failing to investigate and object. Although hisrabject
suggest other “structural errors” (namely, perjury, an impartial tribunal, denial of self-repiesertati unequal
treatment in sentencing) these matters areuguted as structural errors in his petition.
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(Doc. No. 23 at 11.) Of course, thatthe whole point oprocedural default--a petitioner forfeits
the right to federal habeas review on the meftsnatters not properlpresented to the State
courts.

Simmons also asserts that where a Statetdenies relief im summary fashion,
the federal court must determirwhether the decision rested “adequate and independent”
state grounds. (Doc. No. 23 at 12.) The ordismissing Simmons’ post-conviction petition
clearly relies on O.R.C. 82953.21(A)(2) to determntimat the petition was not timely filed. This
is an adequate and independent state grouddhenorder, although short, was not summary.
The court of appeals issued an 11-page opiaibnming the dismissal of the post-conviction
petition on the ground that it had not been tymi@ed. That, too, is not a summary opinion.
Although the Ohio Supreme Court dismissec thAppeal as not inwahg a substantial
constitutional question, this ralj must be presumed to rest upon the same procedural default.
Ylst v. Nunnemaker, 501 U.S. 797, 803 (1991) (“Whereetle has been one reasoned state
judgment rejecting a federal claim, later unekpd orders upholding that judgment or rejecting
the same claim rest upon the same ground.”).

Petitioner has not challenged the R&R’s conclusion that Ground 5 is not
cognizable in a habeas proceeding.

The Court finds no merit in any of petitioner’s objections.
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[Il. CONCLUSION
For the reasons set forth above, having conducted the reglgirea/o review,
the Court rejects petitieer’'s objections to the R&R. The B&is accepted and this case will be
dismissed by separate judgment entry.
The Court certifies that an appeal frahis decision could not be taken in good
faith and that there is no basis upon whichsgue a certificate of gealability. 28 U.S.C. §

1915(a)(3), 2253(c); Fed.R.App.P. 22(b).

IT IS SO ORDERED.

Dated: June 16, 2011

Sl ol
HONORABLE SARA LIOI
UNITED STATES DISTRICT JUDGE
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