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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF OHIO
EASTERN DIVISION

SKURKA AEROSPACE, INC., ) Case No.: 1:08 CV 1565
Plaintiff g
V. ; JUDGE SOLOMON OLIVER, JR.
EATON AEROSPACE, L.L.C., : )
Defendant )) ORDER

Plaintiff Skurka Aerospace, Inc. (“Skurka” @?laintiff”) filed a Motion to Compel and a
Motion for In Camera Review (ECF No. 114.)fBredant Eaton Aerospace, L.L.C. (“Eaton” of
“Defendant”) also filed a Motion to Compel$2iovery Responses (ECF No. 115.) On September 8,
2011, the court ordered both parties to produce certain documents for in camera review (ECF No¢
179, 181.) The court has reviewed the documewtaghed for in camera review. For the foregoing
reasons, the court grants in part, and denipariy Plaintiff’s Motion totCompel and Motion for In
Camera Review (ECF No. 114), and grants irt,@nd denies in part, Defendant’s Motion tg
Compel Discovery Responses (ECF No. 115.)

I. FACTS AND PROCEDURAL HISTORY

This case primarily involves two contracts, an Asset Purchase Agreement (“APA”) fthat
transferred assets from one of Eaton’s divisionSkurka, and a Supply Agreement that required
Eaton to purchase specific products from Skufkee parties are currently involved in discoveryt

related disputes.
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Each party filed a Motion to Compel Discoydresponses, arguing that the opposing par

had improperly classified documents as protefram disclosure by the work-product doctrine of

the attorney-client privilege. Each Motion was grdntepart and denied in part. After examining
Plaintiff and Defendant’s privilege logs, thewrt found that some entries did not provide enoug
information for the court to determine whether the documents corresponding to the entries
protected materials. The court requested that each party provide the documents (or a sampl
documents) corresponding to the inadequate entnésdaourt to review. The documents fall intg
the following categories: (1) Skurka’s documeniisgeedly wrongfully withheld as privileged; (2)
Eaton’s emails allegedly similar to emailseady produced to Skurka; and (3) Eaton’s documer|
labeled as work product involving the supplier retention process.

In addition to the documents requested, Eainiits own accord, sent the court Confidentis
Exhibit A to provide more specific informatioegarding why the documents involving the supplig
retention process are protected by the work-product doctrine or attorney-client privilege. The E

consists of a memo that provides an overview of the information presented and several electro

stored documents for the coua review in camera, which Eaton purports will help the court

understand why the materials are protected fratiasure. Eaton provided Skurka with a redactg
version of the memo. In response, Skurkaegted, in a letter dated September 28, 2011, tl
Confidential Exhibit Ais an ex parte communication that it did not agree to and should be striq

from the record.
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IIl. LEGAL STANDARD
A. Motion to Compel Production

Federal Rule of Civil Procedure 37 permatparty to move the court to compel a non
responsive party to comply with discovery“# party fails to respond that inspection will bg
permitted—or fails to permit inspection—as requested under Rule 34.” Fed. R. Civ. P. 37(a)(3
Furthermore, Rule 37(a)(4) provides, in pertinent part, that “[flor purposes of this subdivision
an evasive or incomplete disclosure, answergsponse must be treated as a failure to disclo
answer, ¢ respond.

B. Attorney-Client Privilege

Attorney-clien privilege protect: “[c]onfidential disclosure by aclienito ar attorne'made
in ordelto obtair lega assistance Fishelv.Unitec State, 425U.S 391 402(1976) The purpose
of the attorney-clier privilege “is to ensurfree anc oper communication betweelaclientanc his
attorney.’ Inre Granc Jury Subpoeng, 454 F.3c 511 519-2( (6th Cir. 2006 (citing Fishel, 425

U.S at 403); Hunt v. Blackbuin, 128 U.S. 464, 470 (1888) (“The rule which places the seal

)(B).
(@),

of

secrec upor communication beween client and attorney is founded upon the necessity, in {he

interes ancadministratiol of justice of the aid of person havin¢ knowledg¢of the law anc skilled

in its practice, which assistance can only be safeig aeadily availed of when free from the

consequences or the apprehension of disclosure.”). The privilege is limited to “only those

communication necessaito obtair lega advice’ anconly applie<“where necessaito achievtits
purpose. Inre Columbia/HC/Healthcare¢ Corp. Billing Practice: Litigation, 293 F.3c 289 294
(6th Cir. 2002 (citing In re Antitrust Granc Jury, 80t F.2c¢ 155 162 (6th Cir.1986) Fishel, 425

U.S. at 403).




The pary asserting the privilege bears the burden of proving its existeld. (citing
Unitec State v. Dakote, 197 F.3c 821 82t (6th Cir. 19€9); In re Granc Jury Investigatiol No.
83-2-3¢, 725 F.2c 447 45C (6th Cir.1983)) Claims of attorney-client privilege must be “narrowly
construe becaus [the privilege]reduce the amoun of informatior discoverabl durinc the course
of a lawsuit.” Id. (quotingUnited States v. Coll, 128 F.3d 313, 320 (6th Cir. 1997)).

C. Work-Product Doctrine

Thework-produc doctrineis codifiec in Federe Rule of Civil Procedur 26(b)(3) Fed. R.
Civ. P. 26(b)(3) Upjohr Co. v. Unitec State, 44€ U.S. 383 39€ (1981) It “protects against the
discoven of materia ‘preparetin anticipatiotr of litigation or for trial by or for anothe party or its
representativ (including the othel party's attorney consultan ... or agent).” Eden Isle Marina,
Inc. v. U.S, 89 Fed.Cl. 480, 496 (2009) (quoting Fed. R. Civ. P. 26(b)(3)(A)).

The courtwill conside material:to be prepare in anticipatior of litigation, if the materials

were“‘preparecor obtaine(becaus of the prospec of litigation.” Unitec State v.Roxworth. 457
F.3c 590 59¢ (6th Cir. 2006) (quotingUnitec State v. Aldmar, 134 F.3c 1194 120z (2d Cir.
1998) (emphasiin original).In determinin¢if material:were prepare “becaus of” litigation, the
couriwill evaluat “(1) whethe adocumer was createibecaus of aparty’s subjectiveanticipation
of litigation, as contraste with ar ordinary busines jpurpose anc (2) wheiher that subjective
anticipatior was objectively reasonable Id. al 594 However “a generalize desir¢ to avoid
litigation is insufficien' to mee the ‘in articipation of litigation’ requirement.In re Granc Jury

Proceeding, 2001 WL 1167497 at *15 (S.D.N.Y. Oct. 3, 2001 see alsc Upjohr Co. v. Mova

Pharm Corp., 93€ F.Supp 55,57 (D. P.R 1996 (finding thai wher engagini in desigt practices




that may give rise to patent infringement, a g anticipate litigation in a genere sense but it is
overreaching to deem all of such actions protected by the work product doctrine).
The work product doctrine “is distinct from@broader than the attorney-client privilege.’

In re Antitrust Grand Jury805 F.2d 155, 163 (6th Cir. 1986) (quotlogited States v. Noblg422

U.S. 225, 238 n. 11 (1975)). The purpose of the doctrine is “to allow an attorney to ‘assemble

information, sift what he considers to be the vatd from the irrelevant facts, prepare his lega
theories and plan his strategy without unduersetlless interference . . . to promote jusancto
protec [his] clients’interests.” Inre Columbig, 292 F.3c al 294 (quoting Hickmar v. Taylor, 329
U.S 495, 510 (1947)). While the work product doctrine protects cou conclusions opinions,
and legal theories without exception, it does notgmt the underlying factual information containeq
within the protecterdocumen SecUpjohr Co.v.U.S,49¢€U.S. 383 399 401(1981). As with the
attorney-client privilege, the party asserting protection under the work-product doctrine beat
burden of proving the documents should be prote®edyorthy 457 F.3d at 59Zand thai the
“anticipateclitigation was the ‘driving force behinc the preparatio of eact requeste document.”
In re Prof’ls Direct Ins. Cq.578 F.3d 432, 439 (6W@ir. 2009) (quotingRoxworthy 457 F.3d at
595).
[ll. LAW AND ANALYSIS
Broad assertions of privilege, similar to thenhat of Eaton’s privilege log, make it difficult

for the court to evaluate claims of privilege €l¢ourt ordered Eaton to produce a revised privileg

log. Eaton has yet to produce a revised privilege In analyzing the documents in camera, th

s the
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court used the Eaton Privilege Log provided by Skurka as an exhibit to one of Skurka’s maotions

(Eaton Aerospace L.L.C.’s Responses to Skurka’'s ESI Privilege Log Challenges, Ex. A, ECKF

No.




158-1.) Eaton’s privilege log was incomplete,iegthcomplicated the in camera review. Many of
Eaton’s log entries failed to list the attornerygdlved in claims of prikege and specifically how
each document satisfied each element of the privilege or protection asserted.

Eaton did submit Confidential Exhibit A, ostensibly, as an aid to the court’s review.
court finds that the Exhibit is nptejudicial because it did not change the court’s analysis in fay
of Eaton, except in one instance. In the lattstance, the information that the court considere
during its review is information that Eaton shol&Ve put into its privilege log. The court will take
liberty to reveal information from Exhibit A that it used in its analysis of this latter claim.

After the court’s laborious and thoroughview of each document submitted, including
Confidential Exhibit A, the court finds that somh@cuments were properly classified as privilege
or protected by the work-product doctrine, while others must be produced.

A. Skurka’s Documents Alleged to Be Wrongfully Withheld as Privileged

'he

or

d
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Skurka submitted documents corresponding to privilege log entries 6121, 9567, 13609,

19614, 19615, and 28552. Skurka’s privilege log mairththat each document was protected fror|
discovery by either the work-product doctrinetloe attorney-client privilege. Upon review, the
court finds that documents 9567, 19614, 19615, and 28552 are protected from discovery |
work-product doctrine. As for documents 6121 28609, the court finds that these documents a
not covered by the attorney-client privilege, as 8&uras asserted. There is no evidence that eith
document was submitted to, or prepared at thesbetie@n attorney for the purpose of obtaining
legal assistancdhus, Skurka has not met its burden of showing the existence of the privile
Therefore, Skurka must submit documents 2121 and 13609 to Eaton within ten (10) days g

Order.
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B. Eaton’s Emails Allegedly Similar to Emails Already Produced to Skurka

Eaton submitted documents corresponding to privilege log entries 1171-74 and 2089-91.

Eaton’s privilege log describes these documerastamey work product. After examination of the
documents, the court finds that documents 117 h+&4rotected from discovery by the attorney

work-product doctrine.

Eaton’s privilege log describes document 2089 as an attorney client communication| The

email chain begins with communication from Staito Eaton employees and counsel, which is npt
privileged because the communication is from Skurka to Eaton and not between the attorngy

client. The next email is from Jim Rogerfk@gers”), Supply Chain Manager at Eaton, to Ryan

an

Norwood, Buyer at Eaton (“Norwood”). The final communication in the email chain is frgm

Norwood to Rogers and Kevin Sullivan, Eatemployee, where Norwood is interpreting 3

provision of the Supply Agreement regarding [sagments. None of these individuals have begn

D

identified as an attorney. Thus, the statements made by Norwood cannot be deemed to b

advice.

leg

Entries 2090 and 2091 are copies of the same email chain identified by entry 2089. This|time,

Eaton logs the emails as attorney work product. The discussion, as indicated above, is in regard t

determining whether a supplier, Skurka, chargedificéne correct fees on an invoice. It appears fo

involve an ordinary business purpose, and thenetising to suggest that the email was prepargd

in anticipation of litigation other than Eaton’s assertions. Eaton, however, does not identify the hame

of counsel who allegedly requested that the erbailsrepared. Thereforéhe court finds that the

documents are not protected by the work-product doctrine. Eaton must submit documents 2089-9

to Skurka within ten (10) days of the date of this Order.




C. Eaton’s Documents Labeled as Work Product
Involving the Supplier Retention Process

Eaton produced documents correspontbrivilege log entries 370-71, 371-77, 387, 476
637, 659, 675, 711, 793, 3398, 3443, 3531, 3659, 4268—70, 4278d8&2—97 to the court for

in camera review. This set of documents is a $awmijpdocuments Eaton’s privilege log labels a

documents involving the supplier retention prot¢hasare protected by the work-product doctring

or the attorney-client privilege. Eaton also sitbed Confidential Exhibit A to the court to provide
the court with additional guidance in evaluating whether the documents are protected.

The court has reviewed all documents and finds that any documents under the su

retention process category created before December 12, 2006 must be produced to Skurkal

of Confidential Exhibit A notes that Eaton’s counsel becamepived with the process as of that
date. It is clear to the court that the docutaesubmitted that were created before December 1
2006 were not created because of the party’s stiNgeanticipation of litigation; instead, they were
created for the ordinary business purpose of pgrainew business strategy to save the compa
money and resolve quality issues. The strategy involves many, if not all, of Eaton’s supplier
includes at least one product, the 5503 or G150 motor, which Eaton asserts is not relevant
litigation. SeeDoc. 4280; (Def. Resp. to Skurka’s Mem. Identifying Docs. Requiring In-Came
Review, at 1-3, ECF No. 159.) Eatoas even described the suppli&ention process as a “plan(]
to internally redesign the motors it sells . . . [alodfualify’ other suppliers that could produce thg

motors as redesigned,” and as “a broad motor development and supplier retention initiative” v

! One of the documents in Tab 4 is an email from David Montanino to Daniel
Carroll, with Jim Stefancin and David Montanino (“Montanino”) carbon copied.
It summarizes a conference call Montanino had with Eaton legal counsel David
O’Laughlin, during which O’Laughlin provided legal advice.
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“Eaton was evaluating its own engineering calggdor designing motors and for developing its
own IP.” (Def. Resp. to SkurkeaMem. Identifying Docs. Requirg In-Camera Review, at 2, 3, ECF
No. 159.) Eaton also indicated that the process was “not Skurka-spedifert.’3.

While the privilege log maintains that thesammunications were done at the direction of

counsel, Eaton presents no evidence regardingdhee of the counsel at whose direction th

1%

communications were allegedly prepared or atifermation that supports its contention regarding
these documents. Also, there is no evidencehlatommunications were sent to counsel. Although
not produced for in camera review, entry 364 &de under this category and should be produced.
Eaton has not met its burden to establish theaibrk-product doctrine applies to these documents.
Therefore, the court orders Eaton to produce documents 364, 370, 371, 374, 37268,Gnd
4273-80to Skurka. Entry 4285 is a later editbthe materials corresponding to entries 4273-80,
and therefore should also be produced. These do¢amest be produced to Skurka within ten (10
days of the date of this Order.

Similarly, the court finds thaintries 377, 387, 476, 793, 3443, 3531, 3398, 3659, 428284,
and 4286-91 are not protected by the work-productidectlthough there isvidence that Eaton’s
counsel was involved in some aspects of the suppliention process, Eaton presents no evidenge,
aside from its conclusory statements in its privillegg that these items were created at the directign
of counsel and are attorney work product. @t concludes that documents 4286—-91 were created

for a business purpose of securing suppliers to watkEaton in its supplier retention process, not

For entries 375 and 376 the Eaton’s privilege log fails to include a sent date.

Entry 375 was clearly sent on December 7, 2006, and the attached presentation is
dated December 2006. Entry 376 does not have an email that denotes the sent
date; however, the presentation is dated November 2006. Because of this, the
court concludes that the presentation was created in November 2006 or earlier.

-9-




in anticipation of litigation. The court finds thie remaining documents were created to further

the supplier retention process for the reasond aibeve. Also if litigation was anticipated becaus

of the supplier retention process, it appears ta tieeat of litigation generally, which is inherent

when a company engages in practices subdumthe supplier retention processeUpjohr Co.
v.Move Pharm Corp,, 93€F.Supp55.57(D. P.R 1996) Findinc thaithestmaterial:are protected
would over-extend the work-product doctriSee id.

Eator hasnot metits burder of establishin thaithe material: were prepare in anticipation
of litigation—tha the litig ation was the “driving force behind the preparation” of the documen

Roxworthy, 57€ F.3cal593 595 Although not produced for icamera review, entries 472—75 and

1%

LS.

622-35 also fall under this categ@mnd should be produced. Therefore, the court orders Eaton to

produce documents 377, 387,472-76, 622—-35, 793, 3443, 3531, 3398, 3659, 4282-84, and 4
to Skurka within ten (10) days of the date of this Order.

Many documents withheld as protected invaheTransDigmWhite Paper (“White Paper”).
The court finds that White Paper was prepareshticipation of litigation and thus is protected from
discovery by the work-product doctenConfidential Exhibit A, Tab 8Therefore all documents
regarding the White Paper are protected from discovery. This includes documents corresponc

entries 637, 659, 675, 711, 4269, and 4270.

The relevant part of Tab 8 is email communications among Taras Szmagala,
Eaton counsel and Eaton employBesid Montanino and Jim Stefancin
regarding the White Paper, where Mr. Montanino submitted the White Paper to
Ms. Szmagala to obtain legal advice regarding the document.

-10-
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IV. CONCLUSION

The following is a summary of which documents are protected by the work-product doct
or the attorney-client privilege, which docunrskurka must produce to Eaton, and whic
documents Eaton must produce to Skurka.

Skurka documents 9567, 19614, 19615, and 28552 are protected from disclosure.
documents 637, 659, 675, 711, 1171-74, 4269, and 4270 are protected from disclosure. Ag
documents that are protected from disclosuregriciaiust provide to Skurka a revised privilege log
identifying the legal counsel involved as well as the privilege asserted, including a descriptior
details how the documents satisfy the privilege asderithin in five (5) days of the date of this
Order.

Skurka must product documents 2121 and 13609 tamkdthin ten (10) days of this Order.

Eaton must produce documents 364, 370, 371, 374-77, 387, 472—76, 622—-35, 793,

3531, 3398, 3659, 4268, 4273-80, and 4282-91 to Skurka within ten (10) days of this Ordef.

IT 1S SO ORDERED.

/s SOLOMON OLIVER, JR.
CHIEF JUDGE
UNITED STATES DISTRICT COURT

October 20, 2011
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