Pickens v. Gansheimer Doc. 14

UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF OHIO
EASTERN DIVISION

Arthur Pickens, ) CASE NO.: 1:09CV564
)
Petitione ) JUDGE JOHN ADAMS
)
)
)
Richard Gansheimer, ) ORDER AND DECISION
)
Responatd. )
)

This matter appears before the Court on olgastto the Report and Recommendation of
the Magistrate Judge filed by Petitioner Arthur Pickenglpon due consideration, the Court
overrules the objections and adopts the Report and recommended findings and conclusions of the
Magistrate Judge and incorporates them herein. Therefore, it is ordered that the petition is hereby
DISMISSED.

l. I ntroduction

Pickens was indicted in the Cuyahogau@ty Court of Common Pleas on one count of
menacing by stalking and one counvaflation of a temporary prettion order. Pickens pled no
contest to both charges, was found guilty, and sesdenced to three years in prison. Pickens
appealed his sentence to the state appellate court, arguing that his sentence was improper. The

appeals court affirmed his sentence, and Picklahsot file an appeal with the Ohio Supreme

1 The objections are captioned as a motion for réderation, but are properlyeated as objections.
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Court. On July 14, 2008, Pickens moved to widlwdhis plea, asserting that he had received
ineffective assistance of cowls The trial court denied ¢hmotion, and Pickens once again
appealed. The appellate court affirmed thei@leof his motion on April 27, 2008. Pickens did

not appeal from that decision. Instead, on December 19, 2008, Pickens filed a habeas petition
with the Ohio Supreme Court. In that petitiongkeins for the first time raised issues of subject
matter and personal jurisdiction, the claimssheks to raise herein. The petition \sassponte
dismissed on February 4, 2009.

On December 4, 2009, the Magistratedge issued his Report & Recommendation,
detailing why this petition shoulze dismissed. Specifically, the Biatrate Judge concluded that
Pickens had procedurally defted his claims. On Janua@7, 2010, Pickens objected to the
Report. The Court now resolves those objections.

. Analysis

Pickens objections focuslsty upon whether he properly eusted his claims. Pickens
details the filing of his petition with the Ohio Supre@ourt in an effort to demonstrate that he has
exhausted his claims. In so doing, Pickensoigs that even a findj that his claims are
exhausted does not rebut the conclusiontibaias procedurally defaulted those claims.

In this Circuit, a four-paranalysis is conducted when theus of procedural default is
presentedMviaupin v. Smith, 785 F.2d 135, 138 (6th Cir.1986). “Firdte court must determine that
there is a state procedural ralat is applicable to the pettier's claim and that the petitioner
failed to comply with the rule.Td. Second, the Court must determine whether the state courts
actually enforced the ate procedural sanctiotd. Third, it must be deded whether the state
procedural forfeiture is an adequate and jpehelent state ground on whittie state can rely to

foreclose review of a fedal constitutional claimld. Finally, if the Court has determined that a



state procedural rule was not complied with #mat the rule was an adequate and independent
state ground, then the peiner is required to demonstrateattthere was cause for him not to
follow the procedural rule anddahhe was actually prejudiced the alleged congtitional error.

Id. This “cause and prejudice” analyaiso applies to failure to raise preserve issues for review

at the appellate leveleroy v. Marshall, 757 F.2d 94 (6th Cir. 1985).

In the instant matter, it is undisputedatthPickens never presented his due process
arguments, arguments he phrases in terms of jctisa, to the trial court or on direct appeal.
Accordingly, under Ohio lawes judicata would bar him from raisinghose arguments in a later
proceeding.

“Under the doctrine ofes judicata, a final judgment of @nviction bars a convicted
defendant who was represented by counsel fronmgaad litigating in any proceeding except an
appeal from that judgment, any defenseany claimed lack of due process thatswaised or
could have been raised by the defendant at tiieal, which resulted in #it judgment or conviction,
or on an appeal from that judgment3ate v. Perry, 10 Ohio St.2d 175, paragraph nine of the
syllabus (1967) (emphasis added). Therealiso no question that this bar applies in
post-conviction proceedingsSee Sate v. Cole, 2 Ohio St.3d 112 (1982). As Pickens failed to
raise his claims in the trial court and appellate&rtavhere they clearlgould have been raisets
judicata bars him from raising them in a subsequent proceeding.

There is no question that the state court eefrits procedural rule as Pickens’ habeas
petition was dismisseslia sponte by the Ohio Supreme Court. As such, step two irMhepin
test is satisfied. Additionally,

The doctrine ofres judicata is stated in unmistakable terms in countless Ohio

decisions, and Ohio courts have consistemiysed, in reliance on that doctrine, to

review the merits of claimg-urther, the doctrine ks judicata serves the state’s
interest in finality and in ensuring thadohs are adjudicated at the earliest possible



opportunity. With respect to the ingendence prong, the Court concludes that

judicata does not rely on or otherwise impliediederal law. The third part of the

Maupin test has been met.

Shoemaker v. Duffy, 2010 WL 58982, at *11 (S.D.Ohian. 4, 2010) (citations omitted).

As noted above, Pickens’ objections @ntno argument on the issue of procedural
default. Furthermore, at no time has Pickeffered any evidence of cause and prejudice.
Accordingly, he has failed to demonstrate thet default should be ensed. The Magistrate
Judge, therefore, properly concluded that &nsk claims were procedurally defaulted.

11, Conclusion

Having found no merit to the objectionsised by Pickens, the Court ADOPTS the
Magistrate Judge’s Repart its entirety. The Petition is DISMISSED.

The Court certifies, pursuant to 28 U.S.C. 8 18)&), that an appedfom this decision
could not be taken in good faitand that there is no basis uponiethto issue a certificate of
appealability.

This Order is entered pursuantiRederal Rule of Civil Procedure 58.

IT 1S SO ORDERED.

January 9, 2010 /s/ John R. Adams
JUDGE JOHN R. ADAMS
UNITED STATES DISTRICT JUDGE




