Clark v. Smith
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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF OHIO
EASTERN DIVISION

JASON CLARK,Pro &, Case No.: 1:09 CV 1926

Petitioner ) JUDGE SOLOMON OLIVER, JR.
)
V. )
)
KEITH SMITH, WARDEN, )
)

Respondent ) ORDER

On August 17, 2009, Petitioner Jason Claria se (“Clark”), filed a Petition for Writ of
Habeas Corpus pursuant to 28 U.S.C. § 2254lerftpng the constitutionality of his conviction for
four separate counts of rape and his classitioatis a sexual predatofECF No. 1.) Petitioner
raised two grounds for relief in his Petition: (1) denial of due process when the state failed to
with sufficient evidence each element of the oféensharged, and (2) violation of due process at
equal protection because the sexual predator statute is unconstitutidnat.2()

This case was referred to Magistrate Judgéam H. Baughman for preparation of a repor
and recommendation. The Magistrate Judgaed his Report and Recommendation (“R&R”) o

July 8, 2010, recommending that the Petition be denipdrt and dismissed in part. (ECF No. 12.

13

Drove

)

Specifically, the Magistrate Judge concluded that ground one of the Petition should be deniec

because the state court decisionstituted a reasonable applicatiothaf clearly established federal

Dockets.Justia.

LOm


http://dockets.justia.com/docket/ohio/ohndce/1:2009cv01926/160493/
http://docs.justia.com/cases/federal/district-courts/ohio/ohndce/1:2009cv01926/160493/13/
http://dockets.justia.com/

law and ground two should be dismissed becausgsittéesatisfy the “in custody” requirement of

28 U.S.C. § 2254(a). (R & R at 10-17.)
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As of the date of this Order, Petitionershaot filed any objections to the Report an
RecommendationBy failing to doc so he has waived the right to appeal the Magistrate Judge|s
recommendatio United States v. Walters, 63€ F.2¢ 947 (6th Cir. 1981) Thomasv. Arn, 474U.S.
140 (1985).

The court finds that aftete novo review of the Report and Recommendation and all othier
relevant documents, the Magistrate Judge’s conclusions are fully supported by the recond an:
controlling case law. Accordingly, the court adoas its own the Magistrate Judge’s Report and

Recommendation. (ECF No. 12.) Consequently, Clark’s Petition is hereby denied in parf and

)

dismissed in part, and final judgment is enterefdwor of Respondent. The court further certifie
that pursuant to 28 U.S.C. § 1915(a)(3), an appeal from this decision could not be taken inf goot
faith, and there is no basis upon which to issue a certificate of appealability.

IT 1S SO ORDERED.

/s/ SOLOMON OLIVER, JR.
CHIEF JUDGE
UNITED STATES DISTRICT COURT

January 31, 2011




