Brown v. Commissioner of Social Security Doc. 20

IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OHIO
EASTERN DIVISION
MARCELLENA J. BROWN, ) CASE NO. 1:10-CV-305
Plaintiff,

V. MAGISTRATE JUDGE McHARGH

MICHAEL J. ASTRUE,
COMMISSIONER OF
SOCIAL SECURITY

N g

) MEMORANDUM OPINION
Defendant. )

)

This case is before the Magistrate Judgesyamt to consent of the parties (Doc. 1Zhe

issue before the undersigned is whether thé fiaaision of the Commissioner of Social Security
(“Commissioner”) denying Plaintiff Marcellena Broven(“Plaintiff” or “Brown”) application for
a Period of Disability and Disability Insurance biseunder Title Il of theSocial Security Act42

U.S.C. 88416(ipnd423 and Supplemental Security Incomebtts under Title XVI of the Social

Security Act,42 U.S.C. 8138let seq. is supported by substantial evidence and, therefore,

conclusive.
For the reasons set forth below, the Court AFFIRMS the decision of the Commissioner

|. INTRODUCTION & PROCEDURAL HISTORY

On May 11, 2006, Plaintiff applied for a Period of Disability and Disability Insurance
Benefits and Supplemental Security Incomegatig that she became dided on Felwary 28, 2006,

due to suffering from rheumatoid arthritis, hypgrioidism and bipolar disorder (Tr. 138-43, 173).

'Plaintiff previously filed applications fa Period of Disability and Disability Insurance
Benefits and Supplemental Security Incomeanly 2003 (Tr. 104). After both applications were
denied initially and on recorkeration, a hearing was conded before Administrative Law
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Plaintiff's date last insured for purposes of her Disability Benefits application was June 30, 2006 (Tr.
154). Brown’s applications for benefits wekenied initially and upon reconsideration (Tr. 115-21,
123-26, 128-31). Subsequently, Plaintiff timely rege@sind was granted an administrative hearing
(Tr. 34-38, 127).

On March 20, 2009, Plaintiff appeared with caelrend testified at a hearing held before
Administrative Law Judge Richard Staples (the “ALJ” or “ALJ Staples”) (Tr. 56-98). Medical
expert, Dr. Malcolm Brahms, appeared at tlteepeding and testified via telephone (Tr. 58, 86-90).
Vocational expert, Bruce Holdereid, also appearaditestified (Tr. 90-95). On April 20, 2009, the

ALJ issued an unfavorable decision, in which he applied the five-step sequential evalaation,

Judge Thomas Gaye (“ALJ Gaye”). On March 10, 2006, ALJ Gaye denied Plaintiff's
applications finding thaBrown had not been under a digidpfrom her alleged onset date
through the date of his decision (Tr. 18, 104-1Bgcause Plaintiff did not state good cause to
reopen her prior application, Adnistrative Law Judge Richafétaples’s review was limited to
determining whether Brown wassdbled at any time between idh 11, 2006, the day after ALJ
Gaye issued his decision, and Plaintitfate last insured, June 30, 2006 (Tr. 18).

2 The Social Security Administration regtitms require an ALJ to follow a five-step
sequential analysis in making ael@nination as to “disability.5ee20 C.F.R. 88 404.1578),
416.920(a) The Sixth Circuit has summaed the five steps as follows:

(2) If a claimant is doing substantial gaih&ctivity — i.e., working for profit — she is
not disabled.

(2) If a claimant is not doing substam@ginful activity, her impairment must be
severe before she can be found to be disabled.

3) If a claimant is not doing substantialmfal activity and is suffering from a severe
impairment that has lasted or is expedtethst for a continuous period of at least
twelve months, and her impairment meatgquals a listed impairment, claimant
is presumed disablesithout further inquiry.

(4) If a claimant’s impairment does not prevaer from doing her past relevant work,
she is not disabled.

(5) Even if a claimant’s impairment dopgevent her from doing her past relevant
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determined that Plaintiff had not established that she suffered from a medically determined
impairment, and therefore, was not disabled (B-29). Brown requested review of the ALJ’'s
decision from the Appeals Council (Tr. 11). Hmeals Council initially denied Plaintiff's request
for review (Tr. 5-7). However, on Februa?g, 2010, the Appeals Council set aside its initial
decision, and granted Plaintiff’'s request for reviewrder to consider additional information (Tr.
1-3). After reviewing the new evidence, thppals Council denied Plaintiff's request agduh.
Plaintiff now seeks judicial reviewnder 42 U.S.C. 88 405(g) and 1383(c)(3).

Plaintiff, born on April 22, 1980, was twenty-eigtdars old at the time of the hearing (Tr.
153). She earned her GED, and has past expeneorking as an account representative, customer
representative, driver, janitor, server, stock worker, and waitress (Tr. 158).

1. DISABILITY STANDARD

A claiman is entitlec to receive Disability Insuranc and/o Supplement: SecurityIncome
benefit:only wher she establishes disability within theaming of the Social Security Ackee42

U.S.C. 88 4231381 A claimant is considered disabled when she cannot perform “substantial

gainful employment by reason of any medically determinable physical or mental impairment that
can be expected to result in death or that has lastaah be expected to last for a continuous period

of not less than twelve (12) monthsSee20 C.F.R. 88 404.150816.905

work, if other work exists in the tianal economy that accommodates her residual
functional capacity and vocational factorg€aeducation, skills, etc.), she is not
disabled.

Abbott v. Sullivan905 F.2d 918, 923 (6th Cir. 1990)
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1. STANDARD OF REVIEW

Judicial review of the Commissioner’s beitetecision is limited to a determination of
whether, based on the record as a wholeCtmamissioner’s decision is supported by substantial
evidence, and whether, in making that decision, the Commissioner employed the proper legal

standardsSeeCunningham v. Apfel2 F. App’x 361, 362 (6th Cir. 2001%arner v. Heckler745

F.2d 383, 387 (6th Cir. 1984Richardson v. Perales102 U.S. 389, 401 (1971)*Substantial

evidence” has been defined as more than a sciotil@idence but less thapreponderance of the

evidence.SeeKirk v. Sec’y of Health & Human Sery667 F.2d 524, 535 (6th Cir. 1981Jhus,

if the record evidence is of such a nature thegasonable mind might accept it as adequate support
for the Commissioner’s final benefits determination, then that determination must be affdmed.
The Commissioner’s determination must starslijported by substantial evidence, regardless of
whether this Court would resolve tissues of fact in dispute differently or substantial evidence also

supports the opposite conclusi@eeMullen v. Bowen800 F.2d 535, 545 (6th Cir. 1988)nsella

v. Schweiker708 F.2d 1058, 1059 (6th Cir. 1983This Court may not try this case de novo,

resolve conflicts in th evidence, or decide questions of credibiBgeGarner, 745 F.2d at 387

However, it may examine all evidence in the rdaa making its decision, regardless of whether

such evidence was cited in the Commissioner’s final deciSieeWalker v. Sec'y of Health &

Human Servs884 F.2d 241, 245 (6th Cir. 1989)

IV. ANALYSIS
Upon performing a complete rew of the record, ALJ Stagaletermined that Brown was
not disabled under the Social Security regulations (Tr. 16-29). At step one of the sequential

evaluation analysis, the ALJ found that Brown hademgfaged in substantial gainful activity since



March 11, 2006 (Tr. 18). At step two, ALJ Stapleled that Plaintiff had the following severe
impairments: rheumatoid arthritis, obesity, bipolar disorder and post-traumatic stress disbrder.
However, ALJ Staples determined that Plairgifevere impairments did not individually, or in
combination, meet or equal one of the listed impairments set forth in 20 C.F.R. Part 404, Subpart
P, Appendix 1 (Tr. 21-22). Before moving tetfour, the ALJ found that Brown retained the
residual functional capacity (“RFC”) to perform afitied range of sedentary work (Tr. 22). At step
four, ALJ Staples held that Plaiif's RFC did not permit her to pesfm her past relevant work (Tr.

27). Finally, at step five, the ALJ concludeattBrown was capable of performing work which
existed in significant numbers in the national economy (Tr. 28-29). Specifically, the ALJ found that
Brown could work as a charge account clerk, survesasystem monitor or as a weight tester (Tr.
28).

Brown challenges the ALJ’s step-five findingtaro grounds. First, she maintains that ALJ
Staples’s RFC finding did not account for theaearbations of the symptoms linked to her
rheumatoid arthritis. Second@rown contends that the ALJ’s articulation of her RFC was
ambiguous with regard to the restrictions placed on her hands, thereby precluding the ALJ from
relying upon the VE’s answer to the hypothetical question containing this ambiguous language.

A. Exacerbations in Plaintiff's Rheumatoid Arthritis

Plaintiff argues that ALJ Staples did notlyuaccount for the wide ranging fluctuations
associated with her rheumatoid arthritis. Selvesedical sources noted that Plaintiff's condition
would fluctuate, including improving or worseniagtimes. The ME, Dr. Brahms, also confirmed
that cycles of flare-ups and improvementreveften experienced by someone suffering from

rheumatoid arthritis (Tr. 89). During the hewyj Brown asserted that she experienced worsened



symptoms, including pain and stiffness, at least three times a week (Tr. 83). While Plaintiff's
counsel was cross-examining the VE, he tjaesed the VE regarding the capabilities of an
individual who experienced flare-ups more than tunes a month (Tr. 95). In response, the VE
testified that a person experiencing more than two flare-ups each month would not be able to
perform any type of workld. However, the hypothetical question the ALJ posed to the VE did not
reference Plaintiff's claim that she experienféedjuent flare-ups. Browargues that the ALJ’s
failure to include this factor in his RFC presshto the VE invalidated the ALJ’s reliance upon the
VE'’s testimony.

Plaintiff essentially takes issue withetiALJ’'s RFC finding because it did not include
Plaintiff's claim that she sufferdcbm flare-ups in her condition methan twice a month. Brown’s
argument is not well-taken. This circuit followastwo-step process in evaluating a claimant’s

subjective complaints of disabling sympton2) C.F.R. 8 416.929(aRogers v. Comm’r of Soc.

Sec, 486 F.3d 234, 247 (6th Cir. 200First, the ALJ must determine whether the claimant has an

underlying medically determinable impairment that could reasonably be expected to produce the

claimant’s symptomsRogers486 F.3d at 247Second, if such an impairment exists, the ALJ must

evaluate the intensity, persistence, and limitiiigots of the symptoms on the claimant’s ability to

work. Id.; White v. Comm’r of Soc. Se812 F. App’x 779, 788 (6th Cir. 20Q9T he factors that

the ALJ considers in making this determination include: statements from the claimant and the
claimant’s treating and examining physicians; diagnosis; efforts to work; the claimant’s daily
activities; the location, duration, frequency and intensity of the symptoms; precipitating and
aggravating factors; the type, dosage, effecégsrand side effects of any medication taken to

alleviate symptoms; treatment, other than medicat@yglaimant receives to relieve pain; measures



used by the claimant to relieve symptoms; ang other factors concerning functional limitations

due to symptoms.See Felisky v. BoweR5 F.3d 1027, 1039-40 (6th Cir. 1992p C.F.R. §

404.1529see als&SR 96-7p, 1996 WL 374186t is important to note that on review this Court

must accord great deference to the ALJ’s credibility determinatimges v. Comm’r of Soc. Sec.

336 F.3d 469, 476 (6th Cir. 2003y his deference standard is appropriate because the ALJ had the

opportunity to observe Plaintif’”demeanor while testifyindd. (citing Walters v. Comm’r of Soc.

Sec, 127 F.3d 525, 528 (6th Cir. 1997))

In the instant case, ALJ Staples adequately ex@arPlaintiff’'s claims pursuant to this two-
step analytical process. First, he held Brawn’s impairments could reasonably be expected to
cause pain, stiffness and swelling in her joint&l would interfere with heability to lift, finger,
stand, walk and concentrate depending on the anamahlength of physical activity involved (Tr.
24). However, he concluded that “Brown’s allegas of the intensity, persistence and functionally
limiting effects of her impairmeafwe]re not substantiated by the objective medical evidence and
non-medical evidence in th[e] record, dhds, [were] not entirely credibleld. Despite Brown’s
claims that she suffered frequent flare-ups, Skalples found that Brown'’s claims appeared to be
exaggerated.

The ALJ contemplated several factors whilaleating the severity of Brown’s symptoms.
He began by noting that state agency physi@anMalika Haque, opined that Brown was capable
of performing work at the light exertional ldveéespite noted swelling, pain and stiffness in
Plaintiff's hands and feet caused by her rheumatoid arthritis (Tr. 380). The ALJ also considered the
testimony of Dr. Brahms, the ME, who found tBabwn was only capable of performing sedentary

activity (Tr. 87). Considering this conflict, the Alexpressed that he decided to give Plaintiff the



benefit of the doubt bgiccepting the ME’s more restrictigpinion limiting Brown to sedentary
work (Tr. 26).

Next, ALJ Staples examined Brown'’s activitieslafly living. He commented that her daily
activities did not suggest that her symptoms wesegsre as she asserted. For instance, the ALJ
recognized that Plaintiff was the caregivethteee young children, and that she admitted she was
able to perform housework, shop, write poetry, dz@avith friends and attend church three times
aweek.ld. The ALJ further highlighted that Browndhanaintained a poor work record during her
adult years. He affirmed ALJ Gaye’s prior findithat Plaintiff’'s unemployed status was partly a
result of her responsibility to raise three young children rather than from factors relating to her
impairments.Id.

Additionally, ALJ Staples mentioned that thedizal evidence in the record indicated that
Plaintiffs symptoms were sufficiently contled by pain medication as Brown had not been
hospitalized or required emergency care due to her impairments. Furthermore, the record lacked
evidence demonstrating that any of Brown'’s tregatiource’s had suggested that her symptoms were
incapacitating or debilitating. Instead, ALJ Staples discerned, “there [was] no record that any
treating source ha[d] ever placed any work+ezldimitations on Ms. Brown since March 11, 2006.”

(Tr. 27).

Finding that Plaintiff's testimony exaggerated the severity of her symptoms, the ALJ
concluded that Brown'’s claims weenot entirely credible. Although Plaintiff accurately quoted the
ME'’s testimony indicating that Platiff would not be able to pesfm even sedentary work during
times when she experienced flare-ups (Tr. 9Qingff failed to cite any medical source which

confirmed the frequency of those exacerbated symgpoccurring at the frequency which Plaintiff



alleged. Because the ALJ iskad with the duty to weigh the evidence and make credibility
findings, it was incumbent upon ALJ Staples to asoetie frequency of Rintiff’s flare-ups.See

20 C.F.R. 8 404.152'Rogers 486 F.3d at 247-48After considering th evidence, ALJ Stapes

concluded that Brown'’s claims were fallacioughe undersigned finds that the ALJ enumerated
sufficient reasons for discrediting Brown’s cratifp and discounting her claim that she suffered
more than two flare-ups each month. As a consequence, the ALJ was not obligated to include

Plaintiff's unsubstantiated claim in his RFC finding presented to the S#&Casey v. Sec'y of

Health & Human Servs987 F.2d 1230, 1235 (6th Cir. 1993)

B. ALJ's Use of the Word “Repetitive”

Next, Plaintiff argues that the ALJ’s decision is not supported by substantial evidence
because his RFC finding ambiguously described®tes hand restriction.In his written opinion,
the ALJ described Plaintiff's hand limitation byashg, “Brown also cannot perform work where
she would have to engage irpeditive, fine marpulation with either hand.” (Tr. 22). Plaintiff
maintains that this articulation of her hand resion is ambiguous because the term “repetitive” is
not used in the Dictionary of Occupational Titles (“DOT”) to describe work involving the use of
one’s hands or fingers. Instead, the DOT dbses the amount of fingering or hand usage a
particular job requires by referencing the followtagms: not present, occasionally, frequently, or
constantly. Brown further asserts that “the term ‘repetitivqualitativerather thamuantitative
and that the ALJ's RFC did not sufficiently idegitthe frequency at which Plaintiff could engage

in fingering in terms used ke DOT. (Pl.’s Br. at 15).Consequently, Plaintiff purports that the

® For example, Brown explairiBat a person “might be aktie perform repetitive, fine
manipulation (i.e. fingering) ‘occamally,” ‘frequently’ or ‘congantly.” (Pl.’s Br. at 15).
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VE's testimony could not provide substantial evidence to support the ALJ’s decision because the

hypothetical question posed to hHimaluded this ambiguous depictiofiPlaintiff's hand limitations.

During the hearing, the ALJ questioned the ME regarding Brown’s hand limitation as

follows:

> O 2 QO

A:

o » O » O = O

And the fine manipulation limitations, how would you phrase that?

The ability to use her hands and her fingers for fine manipulations.

Can she do it - - use - - can she fine manipulate occasionally, not at all, or - -
Oh, yes. Oh, yes. That is not a limgifactor, it's just the repetitive need for doing
that, for example, in making change in a cash register. Certainly, perhaps even the
need for computer or typewriter work.

So no repetitive fine manipulation? Is that correct?

That's correct.

That’s the way we should phrase it? Okay.

That'scorrect.

But she could occasionally - -

Yes.

- - engage in fine manipulation, but not on a repetitive basis?

That is correct.

(Tr. 88-89). In the hypothetical question ALJ Stapbeesented to the VE, he stated that Brown

“could occasionally engage in fine manipulation, but not on a repetitive basis.” (Tr. 93).

Plaintiff's argument that the ALJ’s desdrgn of her hand restriction is ambiguous lacks

merit. During the ALJ’s examination of the ME, the ALJ confirmed Brown’s hand capabilities in
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terms utilized by the DOT. The ME opined tHalintiff was capable of engaging in fine
manipulation occasionally, but not on a repetibasis (Tr. 88-89). Although neither the ALJ nor
the ME defined what constituted as “repetitive’glsclarification is not warranted because the ME
unequivocally confirmed that Plaintiff was cap@abf engaging in occasional fine manipulation.
Id. Read in context, the impast the ME’s testimony on this subject was that Plaintiff could not
perform tasks which required more than occasimaimanipulation. Dr. Brahms’s statement that
occasional fine manipulation “[wa]s not a limiting factor” illustrates this point (Tr. 88). He
explained that Brown could engage in occasional fingering but couldanktin a position which
required repetitive or continuous fingering — suckhas which would be required of an employee
working with a cash registezrpmputer or typewriterd. Itis apparent to the Court that Dr. Brahms
was intending to draw a distinction between thpes of positions which Rintiff could perform —
those demanding occasional fingering— and thosendaintiff could not perform —those requiring
repetitive or continuous work with the hands (i.e. working with a cash register, computer or
typewriter).

Plaintiff's brief cites to several caseasvolving an ALJ’s use of the term “repetitive”.
However, the undersigned does not find these qgassasive. For example, Plaintiff quoted the

Eighth Circuit inRenfrow v. Astrue496 F.3d 918 (2007pas stating “[flrequent reaching and

handling requirements are not equivalent to repetitseeof the right hand.” (Pl.’s Br. at 16). But,
the court made this statement to reject tl@nwhnt's contention thdter inability to perform
repetitive activity with her right handgeluded frequent reaching and handlifdy.at 921 Thus,

it is not clear to the Court how this case bolsters Plaintiff's claim.
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Although Plaintiff identified case law in whiclogrts ruled that the term “repetitive” had an
ambiguous character, these cases are distinguistiabiehe instant case. Plaintiff relies upon

Harrington v. Astru¢ Gardner v. Astrug andAlexander v. Astrifén furtherance of this argument.

The plaintiff inHarrington asserted that the ALJ’s ruling that she could naegetitivegrasping

somehow implied that she could ffequentgrasping. Harrington, 2008 WL 819035at *5. In

responding to the plaintiff's argument, the courggested that the DOT used the term “repetitive”
to refer to the temperament of a job etthan the physical demand of the jbdb. Yet, it cited no
authority for this position and ultimately affirmed the Commissioner’s decision after rejecting
Plaintiff's argument.ld. As previously addressed, the Coisrunconvinced that the ME’s use of
the term “repetitive” referred to the temperament of the jobs in which Brown could perform, and
declines to order remand based orHhaeringtoncourt’s interpretation dhe language used in the
DOT.

In Gardner, the Ninth Circuit ordered remand oétALJ’s decision because the ALJ's RFC
finding employed different language to describe the claimant’s limitations than the hypothetical

guestion given to the VEGardner, 257 F. App’x at 30 Plaintiff quoted a footnote from this case

in which the court noted that the ALJ's usetlbé word “repetitively” appeared to refer to a
gualitativecharacteristic of the job rather thaguantitativecharacteristic. (Pl.’s Br. at 16). While
the Ninth Circuit noted this distinction, it exptig stated that its holding was not based upon this

point. Gardner, 257 F. App’x at 30 Unlike inGardner, the undersigned is not persuaded that the

*No. 1:06CV936, 2008 WL 819035 (M.D.N.C. Mar. 21, 2008)

5257 F. App’x 28 (2007)

® No. 07-4913, 2008 WL 4091684 (E.D. Pa. Sept. 2, 2008)
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ME’s use of the word “repigive” reflected a qualitative meaning. Instead, the ME’s testimony
implies that he was indeed using the term “tiéipe” to explain the quantity of fine manipulation
which Brown could perform.

Similarly, in Alexandey the district court found that theneas an inherent ambiguity in the
term “repetitive” based upon the ALJ’s instruction to the vocational expert indicating that the
claimant “could not perform jobs involving ‘repetitive’ motion involving the wrist8léxander

2008 WL 4091684, at *5 The court went on to explain that neither the ALJ nor the vocational

expert clarified the meaning of repetitive. at & However, the case now pending before the Court
does offer some insight into whthe ME and ALJ meant by “repetitive.” The ME testified that
Brown could perform occasional fingering but reytetitive fingering. The examples the ME stated
provided context to understand the essence of what he was communicating regarding Plaintiff's hand
restrictions. Unlike irGardnerandAlexandey the undersigned is not left in the dark as to what
connotation Dr. Brahms intended by his use of the word “repetitive.”

Although ALJ Staples failed to question t@tWE regarding whether the information he
provided was consistent with the DOT as requby Social Security Ruling 00-4p, the ALJ’s error
was harmless. As stated by the courRenfrow this failure is harmless when no such conflict

appears to existRenfrow 496 F.3d at 921Here, Dr. Brahms confirmdbat Plaintiff retained the

ability to perform fine manipulation occasidlya ALJ Staples accurately communicated this
finding to the VE (Tr. 93). In turn, the VE identified three jobs which satisfied Brown’s RFC,
including her hand restriction — charge account cleglight tester, and surveillance system monitor.
Neither the position of a charge account clerk, nempibsition of a weight tester require more than

occasional fingering according to the DOFee DICOT 205.367-014see als®ICOT 539.485-
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010 Moreover, the job of a surveillance systeonitor does not necessitate the ability to perform

any fingering. SeeDICOT 379.367-010 Accordingly, all of the positions identified by the VE

conformed with Plaintiff's ability to engage work which required occasional fingering. Thus,
ALJ Staples’s failure to question the VE pursuarocial Security Ruling 00-4p was harmless, as
the VE’s testimony was consistent with the DOT.

Finally, to the extent that Plaintiff challenges the phrasing the ALJ used to describe
Plaintiff's hand restriction in his written opiniothhe Court dismisses Plaintiff’'s claim. In ALJ
Staples’s written opinion, he wrotis. Brown also cannot pexfm work where she would have
to engage in repetitive, fine manipulation witther hand.” (Tr. 22). This statement only partially
reflects what the ALJ told the VE. The ALJ adlpdescribed Plaintiff's restriction to the VE as
retaining the ability to “occasionally engage imfimanipulation, but not on a repetitive basis.” (Tr.
93). As previously discussed, the ALJ's stateiernhe VE was an accurate recital of the ME’s
finding and sufficiently conveyed Brown’s capabilities to the VE. Although the ALJ’s written
decision does not mirror the language he usedeszribe Plaintiff's hand restrictions in his
hypothetical question posed to the VE, this distomcdid not effect the outcome of his decision.
The Court, therefore, agrees with Defendant that any apparent problem with the language used by
the ALJ to describe Plaintiff's hand restrictionhis written opinion was not harmful to Plaintiff

because it did not undermine thdidiy of the VE’s testimony.See Campbell v. Comm’r of Soc.

Sec, 227 F. App’x 470, 471 (6th Cir. 20Q7Accordingly, the undersigned finds that the ALJ’s

decision was supported by substantial evidence.
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V. DECISION
For the foregoing reasons, the Magistrate Jdihgis the decision of the Commissioner that
Plaintiff was not disabled is supported by subséhevidence. Accordingly, the Court AFFIRMS

decision of the Commissioner.

s/ Kenneth S. McHargh
Kenneth S. McHargh
United States Magistrate Judge

Date: June 20, 2011
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