Coles v. Smith
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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF OHIO
EASTERN DIVISION

JOSEPH COLES, ) Case No.: 1:10 CV 525
)
Petitioner ) JUDGE SOLOMON OLIVER, JR.
)
v, )
)
KEITH SMITH, WARDEN, )
)

Respondent ) ORDER

Currently pending before the court is Petitioner Joseph Coles’s (“Coles” or “Petitioner”)

Petition for Writ of Habeas Corpus (“Petitiorgursuant to 28 U.S.C. § 2254 (ECF No. 1.) Upo

careful review of Magistrate Judge Narcyecchiarelli’'s Report and Recommendation (“R&R”)

>
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Petitioner's and Respondent Keith Smith’s (“Smith” or “Respondent”) Objections, and all relgvant

documents in the record, the court finds that Magistrate Judge Vecchiarelli's recommendatig

n thea

grounds two through six of Cole’s Petition be disseid and her analysis and conclusions pertainipng

thereto are fully supported by the record and ratliig case law. Therefore, the court adopts the

R&R as its own as to these grounds. However, contrary to the R&R, the court finds ground ¢ne tc

be without merit and hereby dismisses the Petitalemters final judgment in favor of Respondent.

I. FACTSAND PROCEDURAL HISTORY

On March 11, 2010, Coles filed a Petition for VéfiHabeas Corpus pursuant to 28 U.S.C.
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§ 2254, challenging the constitutionality of his cotiaic for forty-three counts of rape. (ECF No
1, at 22.) Petitioner raised six grounds for relief in his Petition. Petitioner alleged the following:

[Ground 1] Petitioner’s rights to due process and notice were violated
because his indictment charged hundreds of identicall,]
undifferentiated counts of misconduct that allegedly occurred over an
extended period of time.

[Ground 2] Petitioner’s right to dygrocess was violated because his
43 rape convictions were based on speculation, which does not
constitute evidence sufficient to establish guilt beyond a reasonable
doubt.

[Ground 3] Petitioner was deprivedtus right to a fair trial by a fair
and impartial jury because the jury was exposed to improper and
unfairly prejudicial evidence during the prosecution’s case-in-chief.
[Ground 4] Petitioner’s rights to due process and a fair trial were
violated where the prosecutor committed misconduct during closing
argument by vouching for his witness’s credibility and improperly
attacking the petitioner’'s character.
[Ground 5] Due process, fundamental fairness[,] and the prohibition
against ex post facto laws were violated when Petitioner was
sentenced under a judicially altered, retroactively applied, and
substantially disadvantageous statutory framework.
[Ground 6] Petitioner's 42 consecutive sentences totaling 210 years
are contrary to law and violate due process because the trial court
failed to make and articulate findings and reasons required to justify
them.

(Petition, ECF No. 1, at 5-12.)

The case was referred to Magistrate Judge WAn¥ecchiarelli for preparation of a report
and recommendation. The Magistrate Judge issued her R&R on August 19, 2011, recommeéndin
that the Petition be granted with respect mugd one and dismissed as to all other grounds. (ECF
No. 14, at 1.) Specifically, Magistrate Judgec¢hiarelli concluded that Coles’s Petition should e

granted with respect to the first ground of relie€ause Coles was denied adequate notice of thirty-
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seven counts of rape in light\délentinev. Konteh, 395 F.3d 626 (6th Cir. 2005), since Petitioner’

indictment contained forty-three undifferentiated counts of rape, but the testimony at trial
identified six distinct incidents of rapéd(at 24—29.) Magistrate Judge Vecchiarelli also determin

that the third ground was procedurally defautied the remaining grounds did not have mdait. (

U)

only

9%
o

at 12, 34, 40, 45, 47.) Therefore, §fistrate Judge Vecchiarelli concluded that the Petition should

be granted as to ground one and that as religfig’[S]tate of Ohiolsould vacate 37 of 43 counts

of rape of which Coles was convicted, or this court should grant the wait.” (

Petitioner filed an Objean to the R&R (“Petitioner Objection”) (ECF No. 16) on

September 29, 2011, objecting to only grounds ong, &wd four and arguing that the Magistrat
Judge (1) misappliedalentine in finding there was sufficient nat to justify six convictions for
rape; (2) ignored his claims that the evidentguilt was legally insufficient; and (3) properly

concluded that certain comments made by thesgrdsr were improper, but incorrectly determine
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that such comments were harmless. In doing so, he essentially raises the same arguments he rai

in his Traverse. As to ground one, Petitioner contends that because the indictment charges ov:

“hundreds of identical counts alleging repeatestiances of misconduct over an extended period
time[,it] fails to comply with notice princip[les] and presents double jeopardy concerns,”
therefore violates Petitioner’'s right to due process. (Pet’r's Objections, at 13, ECF No.
Specifically, Coles asserted in his Petition:

The Fifth Amendment to the United States Constitution and Section
10, Article I, Ohio Constitution both require that no person can be
held to answer to a felony usk he is first presented with an
indictment from a grand jury. Th®tice requirement is so important
that when a person is convicted of a crime which was not properly
presented to a grand jury, onennat presume that the grand jury
would have included the crime its indictment and the resulting
conviction cannot stand.

of
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(Attach. C, Pet., ECF No. 1, &3.) In regard to ground two, Petitioner maintains that the

Magistrate’s remedy does not address Petitionaaimahat his rape convictions “are not supporte)
by sufficient evidence.” He contends that “a prosecution based largely on the complaining witn
estimates concerning the alleged misconduct’s frequency, is legally insufficient to suppo
convictions.” (d. at 21, 23.) His final Objection, which relates to ground four, asserts that
prosecutor’s improper comments during closing argus&are not harmless, and thus violated h
right to due processld; at 24.)

Respondent filed an Objection to the R&'Respondent Objection”) on October 3, 2011

objecting only to the Magistrate Judge’s demsiegarding ground one. Respondent argues that

d

ess’s

t his

the

S

the

Magistrate Judge failed to review the case under the correct standard and erred in relying o

Valentine v. Konteh, 395 F.3d 626 (6th Cir. 2005). Respondent further argues that the F

Amendment is not applicable to this case becdwkees not apply to the states. He maintains th

Petitioner received fair notice of the charges gfahim, which, he contends, is all that th¢

Constitution requires, and that the case does not raise any double jeopardy concerns. For the
that follow, the court adopts in part, and rejects in part the Magistrate Judge’s R&R.
II. ANALYSIS
Under the Antiterrorism and Effective Dedenalty Act of 1996 (“AEDPA”), a federal
court reviewing the merits of a state prisondrabeas corpus petitiarannot grant the petition
unless the state court’s adjudicatadrthe claim on the merits “rebed in a decision that”: (1) “was

contrary to, or involved an ueasonable application of, clearly established Federal law,

ifth

at

174

reas

as

determined by the Supreme Couoftthe United States” or (2) “was based on an unreasonable

determination of the facts in light the evidence presented ietBtate court proceeding.” 28 U.S.C
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§ 2254(d);see also Williams v. Taylor, 529 U.S. 362, 404-05 (2000). “The petitioner carries the

burden of proof.’Cullen v. Pinholster, 131 S.Ct. 1388, 1398 (2011).

The clause “contrary to” permits a federal ¢dargrant a habeas petition “if the state cou
applies a rule that contradicts the governing lavigéh in [Supreme Courtjases” or “if the state
court decides a case differently than [the] Supr€omat has on a set of materially indistinguishabl

facts.”Williams, 529 U.S.at 405, 413. The clause “unreasonabldiagpon” allows a federal court

to grant a habeas petition “if the state court idex#tithe correct governing legal principle, from [the

Supreme] Court’s decisions but unreasonably apphiat principle to the facts of the prisoner’s

case.ld.at413. The “unreasonable application” analigsas objective inquiry; therefore, a habea

—

(4]
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petition may only be issued if the state court’s application of clearly established federal law was

objectively unreasonabléd. at 409-11. A federal court may not grant a habeas petition base
its independent conclusion that the statett®determination was erroneous or incorrittat 413.
As explained by the Supreme Court, “an unreas@naplication of fedetdaw is different from

anincorrect application of federal law.Id. at 410.

The clause “clearly established Federal laviéreto “the holdings, as opposed to the dicta

of [the Supreme] Court’s decisions as of time of the relevant state-court decisidd’ The

] on

holdings of circuit court cases interpreting Supreme Court precedent are not clearly establishe:

federal law for purposes of a 8§ 2254 habeas petitiRersco v. Lett, 130 S.Ct 1855, 186566
(2010) (holding the Sixth Circuit's application afthree-part test to determine the propriety (¢
judge’s exercise of discretion in declaring a mistrial delineated in its own decision canng

considered an illumination of Supreme Court precgédvhere there is no Supreme Court case th

—
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at




establishes the test, and therefore it is not “clesstablished Federal laws determined by the
Supreme Court”).

Moreover, the requirements of the AEDPA “ceeah independent, high standard to be m
before a federal court may issue a writ ofdadcorpus to set aside state-court rulinggécht v.
Brown, 551 U.S. 1, 10 (2007) (citans omitted). The standard, Qgsign, “is difficult to meet,”
Harrington v. Richter, 131 S.Ct 770, 786 (2011), because the purpose of the habeas petition
“guard against extreme malfunetis in the state criminal justice systems,’ not [to act as]
substitute for ordinary error o@ction” available by appead. (citation omitted). Thus, the AEDPA
“imposes a ‘highly deferential standard for evéihgstate-court rulings’ and ‘demands that statg
court decisions be given the benefit of the douliReéhico v. Lett, 130 S.Ct. at 1862 (internal
citations omitted).

A. Ground One

Petitioner’s first ground for relief asserts that his “rights to due process and notice
violated because his indictment charged hundvéidentical undifferentiated counts of misconduc
that allegedly occurred over an extended peridovd.” (Pet., at 6, ECFdI 1.) As to this ground,
the Magistrate Judge concluded that Petitiones enied adequate notice and protection agair

double jeopardy in light ofalentine v. Konteh, 395 F.3d 626 (6th 2005),rfthirty-seven of the

forty-three counts of rape with which he svaharged. Specifically, she found that while the

indictment charged forty-threadistinguishable counts of rapejdence at trial was sufficient to

distinguish only six separate incidents of rape &ko determined that it was unreasonable for t

court to conclude that the evidence suppoftatly-three counts of rape. Consequently, she

concluded that all counts of rape, excluding thelgferentiated ones, should be vacated due to la
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of adequate notice. The Magistrate Judge alsod that because the indictment and evidence frg
trial only support six separate counts of rapetjtioner was not protected against double jeopar
for the undifferentiated thirty-seven countsrape. Accordingly, she concluded that the sta
unreasonably applied clearly established fedavalas announced by the Sixth CircuitMalentine

v. Konteh, 395 F.3d 626 (6th Cir. 2005), and violated Petitioner’s right to due process. Thusg
Magistrate Judge recommended that all except for six counts of rape be vacated due to

jeopardy concerns.

AEDPA requires that a federal court reviewing therits of a state prisoner’s habeas corp
petition evaluate the state court proceedings torertkat the state court’s decision was not contra
to, or involved an unreasonable &pgtion of, clearly established &eral law, as determined by the
Supreme Court of the United States. Thus, the court may not rélentinein its determination
of what constitutes clearly established federal law, but must rely on relevant Supreme
precedentRenicov. Lett, 130 S.Ct. 1855, 1865-66 (2010). The court declines to adopt the R&
the extent that the Magistrate Judge reliefaentine as the relevant precedent in regard to grour
one.

The court concludes that the Magistrate Judge erred in appiglegtine because Sixth

Circuit precedent is not the relevant Fedenal ta examine under AEDPA. Further, the Supreme

Court precedent driving the analysid/a entineis not the relevant Federal law because those ca
are based on the sufficiency of a Federal imagett, examined under the Fifth Amendment, whic
is not implicated in this court’s habeas reviefsa state court proceied, as the Constitution does

not require states to charge by indictment. Irdstéee court finds that the Supreme Court precedsg

e

, the

doub

court
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examining the Sixth Amendment’s guarantee that in all criminal prosecution, defendants muist be




informed of the nature and cause of the accusatitwe relevant Federal law. Under that precedent,
the court finds that the state court’s decision wasoiatrary to clearly established Federal law. Thie
court further finds that the state court’s decision was not based on an unreasonable determlinatic
of the facts in light of the evehce presented at the state cowstpeding. The court addresses thege
issues in detail below.
1. Notice

Petitioner objects to the Magistrate Judge’s recommendation, relyiRgssal v. United
Sates, 369 U.S. 749 (1962) anhited Statesv. Resendiz-Ponce, 549 U.S. 102 (2007), arguing that
clearly established federal law requires that “wtiee state undertakes to prosecute a case involv|ng
multiple but identical offenses occurring over a given period of time, prosecutors must, if thely are
able, include information in the charging instrument to differentiate between counts before trjal so
that the accused has sufficient notice of thegdmt' (Pet'r's Objections, at 21, ECF. No. 14, 16
Petition concludes that the Magistrate Judge misinterpiédbshtine,' and failed to adhere to
clearly established federal law on the six cotimd$ she did not recommend that the court vacate.

Respondent objects to the R&R, maintaining that the Magistrate Judge erred in relying on
the Valentine decision. Respondent also argues that federal law only requires the state to give ¢
criminal defendant notice of the charges beirayught against him to permit him to defend himself
against the charges.

As explained by the Magistrate Judge, the Ohio Court of Appeals found as follows:

! The parties dedicate a substantial amount of arguments to the prop¥ialtgntiine.
Because Supreme Court precedent clearly states that the analaleniimne is
inapplicable to a federal court’'s habeas reviBenico, 130 S.Ct. at 1865-66, the
court will not address those arguments.
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After a careful review of the recondthis case and an analysis of this
court's prior decisions citinyalentine, we find that there was
sufficient evidence in S.D.'s testimony and other evidence presented
at trial that provided diernible facts to substarttghe separate charges.

S.D. was able to recall when, wheand how the abuse occurred. She
testified that the abuse startecagn the summer of 2001 when the
family was living on Clifton Avenué Lakewood. She testified that

it was the summer between her seventh and eighth grade. Although
she did not remember how it started, she remembered the abuse
occurred in the living room or her mother's room. She was able to
fully describe the house the family was living in and testified that
Coles would wake her up at nighihen he was drunk and her mother
was asleep. She testified that Coles would tell her to come into his
room or would wake her up in tineiddle of the night and tell her to
take her clothes off and he wowddher have his boxer shorts on or

he would be naked and he would tell her to have sex with him. She
described that he would either get on top of her or make her get on
top of him and put his penis in heagina. She also stated that Coles
threatened her and told her that he would hurt her, kill her, break her
neck, or hurt her mom if she told anyone about the abuse. S.D.
testified that the abuse happened “probably twice a week” for the
year that she was living in Lakewood.

In June of 2002, when the family moved to Parma with Coles, S.D.
testified that the abuse intensified so that she and Coles were having
sex “almost every day” and that the abuse would occur in the finished
basement, in Coles' bedroom, or in her bedroom. She stated that he
made her have sex with him just like he did in Lakewood and that the
abuse usually occurred while her mother was at work or at night.
Then S.D. became pregnant agai2004 and Coles threatened her
and told her to “blame it on one of [her] guy friends.” S.D. had an
abortion on April 2, 2004, and remembered the date because it was
also her little brother's birthday. S.D. testified that Coles made her
start having sex with him one weaker the abortion, telling her that

she should be healed from the dlwor. She then testified that Coles
made her have sex “a couple times a week” between April 2 and July
5, 2004, when the family moved to lowa.

Although, at one point during the trial, the State asked S.D. to
estimate how many times Coles had molested her, we note that the
estimation she gave was only for those crimes for which the jury
acquitted Coles. In other words, S.D. “guessed” how many times
Coles had molested her betweendges of ten and thirteen, but the
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jury acquitted him of those charges.

Thus, S.D. was able to put each incident in a time frame by detailing
where it happened and which house she was living in. She was also
able to place certain offenses within a particular time frame by tying
the offenses to her grade in school. And, ¥eacov, but unlike the
situations invValentine andHemphill, other evidence was presented

to substantiate S.D.'s claims. Dawn Coles testified that Coles
admitted to her that he and ldaughter were “lovers.” The medical
records substantiated that S.D. had an abortion in April 2004. And the
State was able to show that the frequency of rape increased when
Dawn was pregnant.

In this case, the State attemptedeoforth the factual basis for each
incident of molestation that occurred over a three and one-half[-]year
period. The allegation was that Coles molested his stepdaughter
repeatedly for over three years.€mhill of particulars identified the
victim, her date of birth, and the places the crimes occurred. The trial
court instructed the jurors thatch of the charges constitutes a
distinct and separate offense, and that they must consider each count
separately.

We also find that the failure tdlege specific dates did not prejudice
Coles' ability to defend himselébause his defense strategy centered
on his claim that he never engaged in sexual conduct with S.D.,
regardless of the date or place she alleged the abuse took place.
Thus, we conclude the indictment was properly filed and alleged
sufficient facts to apprise Coles of the charges against him.

Sate v. Coles, No. 90330, 2008 WL 4436872, at *6—8 (Ol@d App. Oct. 8, 2008) (internal

citations omitted). The state court reliedv@entineand other Ohio appellate courts’ interpretatio

-

of Valentine in deciding Petitioner’s claim. Because #tate court did not rely on U.S. Supremd

U

Court precedent, the court must evaluate wheittee®hio Court of Appeals’s decision was contrary

to clearly established federal law; specificalhether the Ohio Court of Appeals “applied a ruls

U

that contradicts the governing lawt $arth in [Supreme Court] casedWilliams, 529 U.S. at 405,

413. Additionally, the court must evaluate whetttee state court’s decision “was based on gn
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unreasonable determination of the facts in lighthe evidence presented in the State col
proceeding.” 28 U.S.C. § 2254(d)(2).

As an initial matter, the court finds thatissell andResendiz-Ponce are not the applicable
clearly established federal law. Those caseg drsn a conviction in federal court and assess
federal indictment. The requirement that a defenmteatriminal case be charged by an indictmel
issued by a grand jury is required by the Fifth Amendment and is a constitutioteatjon that
does not apply to the statd$exander v. Louisiana, 405 U.S. 625, 633 (1972). While sitting in non
habeas review, the court would likely apply the principldRussell andResendiz-Ponce to a state

court indictment. However, sitting in habeas, thed® standard requires the court to evaluate tf

t

=

Nt

e

state court proceedings in light of clearlyaddished federal law as announced by the Supreine

Court, and the court could find no Supreme Court case that considered the sufficiency of 4
court indictment. Thus, Petitioner’s challenge to his conviction under the Fifth Amendment
because the Fifth Amendment does requiretti@state court charge him by indictment.

However, it is also clear that Petitioner iabdnging his conviction for failure to receive
adequate notice of the charges against him.€Tise8upreme Court jurisprudence which address
notice requirements for all criminal prosecutionsagally. These cases, discussed below, form t
clearly established federal law applicable to this ground.

The Sixth Amendment, made applicable tshates by way of the Fourteenth Amendmer
guarantees all criminal defendants in state prosawatio be informed of the nature and cause

the accusation Argersinger v. Hamlin, 407 U.S. 25, 27-28 (1972). The Supreme Court has fou

that “[n]o principle of procedural due processriere clearly established than that notice of the

specific charge, and a chance to be heard in afrilak issues raised liye charged . . . are among
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the constitutional rights of every accused in a crahproceeding in all courts, state or federal.

Cole v. Alabama, 333 U.S. 196, 201 (1948). “Notice of issues to be resolved by the adversary

process is a fundamental characteristic of fair procedueskford v. Idaho, 500 U.S. 110, 126
(1991). Notice is sufficient when it enables the ddént “to identify the issues on which a decisio
may turn.”Lankford v. Idaho, 500 U.S. 110, 126 n.22.

The state court explained that the indictmalieged a time periomh which the criminal

conduct occurred; the bill of particulars identified thctim and the places that the alleged criminal

conduct occurred; and testimony at trial indicated at least 43 incidents of rape. The state gqourt’:

decision turned on whether there was sufficient information to give Petitioner the opportun
defend himself. This standard utilized by the CGBaurt of Appeals aligns with the U.S. Suprem

Court precedent on the matter, requiring criminal agéats to be informed of the nature and cau

of the charges, so that they have the opportuaitgentify the issues on which the decision may

turn,Lankford, 500 U.S. at 126 n.22, and defend themselves against the clGniges Alabama,

333 U.S. at 201. Consequently, the court finds ti@iOhio Court of Appeals’s decision was not

contrary to clearly established federal law.

ity to

11%
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The court further finds that the state dsudecision was not based on an unreasonable

determination of the facts in light the evidence presented &t #tate court proceeding. The victim

testified that the abuse happened approximatetetaweek from approximately June 2001 to June

2002. That would give rise to agpimately 104 incidents. The victialso testified that beginning

in June 2002, the abuse occurred almost every day. Because no end date is specified, even if o

were to accept that “beginning in June 2002" méduring June 2002," this evidence would give

rise to twenty to thirty additional incidentsaifuse. There was also testimony from the victim, thiat
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from April 2004 to July 2004, the abuse occurred a couple times a week. That would give r

se to

approximately twenty-four additional incidents. The victim further testified that the abuse continued

after July 2004, and she finally told her mother in June 2005. This testimony gives rise to af leas

one additional incident of abudajnging the total incidents @fbuse as described by the victim’s

testimony to approximately 149 incidents. Even if one were to exclude the 2001-2002 incidents.

there would be 45 incidents. The state court deterthinat the evidence presented at trial, furthg

provided sufficient notice of the nature and canfdbe charges and gave Petitioner an opportunity

to defend himself against forty-three differentiatednts of rape. The state court further noted th

Petitioner’s defense was not prejudiced by the prdasgsuailure to allege specific dates becaus|

\U

r

At

his defense was that he never abused the vithese determinations were not unreasonable in light

of the evidence presented in the state court proceedings.

Morever, even iValentine were the applicable clearly established federal law, the co
would reject the Magistrate Judge’s applicatioriVafentine to the facts of this case and deny
Petitioner’s claim in fullValentine permits the court to review the indictment, the bill of particular
as well as evidence presented at trial to determine whether the notice requirements of due |
have been meSee Valentine, 395 F.3d at 634. As previously dissed, the Magistrate Judge foun(
that Petitioner had notice of only six separate criminal acts of rape; however, the re

demonstrates there was evidence to support thetfite separate criminal acts of rape charge

-13-
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2. Double Jeopardy

Petitioner argues the indictment failed to indicate specific dates of abuse and the I
differentiation among counts raises potential dojdgm@ardy concerns. Respondent contends th
Petitioner'sdouble jeopardy claim is not ripe for adjudication because the State of Ohio ha
attempted to indict, and has no intention ofyiety, Petitioner for his sexual abuse of the victim i
this case.

The Fifth Amendment prohibition against double jeopardy, made applicable to the stat
the Fourteenth Amendmementon v. Maryland, 395 U.S. 784, 794 (1969),qiects an individual
against being convicted for the same crime twice and “against multiple criminal punishments f
same offense.Monge v. California, 524 U.S. 721, 727-28 (1998). When evaluating a doul
jeopardy claim, the court must compare the facthénsecond indictment to the facts in the firg
indictment to determine whether there is a double jeopardy isawwill v. Pineda, No. 1:08 CV
2840, 2011 WL 1882456, at *7 (N.D. Ohio May 17, 2011) (ciNttehell v. Forsyth, 472 U.S. 511,
528 (1985)). Accordingly, double jeopardy issues ang after the state files a second indictmen
Here, Petitioner is not being convicted for theeacrime twice or being punished multiple time
for the same criminal offense. As discusaedve, the Ohio Court of Appeals reasonably four

there was evidence to support each count of seatuade. Also, the state has not filed a secor

indictment arguably charging Petitioner with $eme offenses. Thus, a violation of the double

jeopardy clause is not implicated at this time.
Furthermore, the court has not found, and thiégsafailed to cite, any clearly establishec
Federal law that holds that the due process claggeres an indictment to state the exact dates

multiple violations of the same criminal statute or that failure to specify such dates requires &
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to vacate an otherwise valid conviction becaasiuble jeopardy issue may arise in the futur
Consequently, the court finds that the Ohio CotiAppeals’s decision was not contrary to clearl

established federal law or based on an unreasonable determination of the facts in light

evidence presented at the state court proceeding and denies Petitioner relief on this ground.

B. Ground Two

Petitioner’'s second ground for relief argues that “Petitioner’s right to due process
violated because his forty-three rape convictions were based on speculation, which dog
constitute evidence sufficient to establish guilt beyond a reasonable doubt.” (Pet., at 8, ECF |
As to this ground, the Magistrate Judge concluded that the victim’s testimony at trial supp
“hundreds of instances of rape;” therefore,“éh@dence is . . . sufficient to support 43 conviction
for rape.” (R&R, at 34, ECF No. 14.) Furthermadies Magistrate Judge concluded that Petitiong
“cites no finding of the Supreme Court that [the victim’s] testimony . . . is evidence th3

constitutionally insufficient to support a number of convictions far lower than the numbe|

D

of the

was

S NC

NO. 1.

pried

\"2J

I of

incidents referred to in testimony” and recommends that the second ground of relief be dismissec

(1d.

Petitioner objects to the Magistrate Judge’s recommendation arguing that the Magi
Judge’s conclusion is incorrect and “adopts too narrow a view on what constitutes cl
established Supreme Court precedent.” (Pet'r’'s Objections, at 21, ECF No. 16.) Petitioner &
that “clearly established federal law’ is ‘the goning legal principle or pnciples set forth by the
Supreme Court at the time the staburt renders its decision.Td( at 22.) He also maintains that

“[ulnder the Magistrate Judge’s interpretation,t[fR@ner] cannot obtain relief in the absence of
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well-established Supreme Court case explicitly announcing that relief is required on the sa

similar facts.”

After correctly arguing that “[i]tis clearly edtished that a criminal defendant is denied due

process of law when his conviction is not suppbhbe sufficient evidence to prove his guilt of every
element of the crime charged beyond a reasomlibt and his conviction must be reversad,”(

at 23) (citingJackson v. Virginia, 443 U.S. 307 (1979), Petitioner assdhiat “[t]he state court of

appeals failed to address this claim, and theo Gupreme Court denied leave to appeal.” He

maintains that because the state courts’ failusgltress the claims, the federal district court “ha
no state court finding on the subject to which it dafer[; therefore], it must consider the issiee
novo.” (1d.) While Petitioner has correctly delineated léne, Petitioner has incorrectly relayed the
facts.
The state court did make a finding on Petitionargument that his right to due process w4
violated because his rape convictions were thaseevidence that was not sufficient to establig
guilt beyond a reasonable doubt. The state court explained:
Coles also argues that the evidence is insufficient to support his
convictions for rape. The statute governing rape, R.C. 2907.02(A)
(2), provides that “no person shall engage in sexual conduct with
another when the offender purposely compels the other person to
submit by force or threat of for¢&Ve find that viewing the evidence
in a light most favorable to the prosecution, a rational trier of fact
could have found the essential eats of the crimes proven beyond
a reasonable doubt.
Satev. Coles, No. 90330, 2008 WL 4436872, at *8 (Ohio Ct. App. Oct. 2, 2008). Because the §
court made a finding on this claim, the cowili review the claim undethe AEDPA standard.

Therefore, the court will decide whether theestadurt’s decision was “caratry to, or involved an

unreasonable application of, clearly establishetbFad law.” 28 U.S.C. § 2254(d)(1). Petitioner dig
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not argue that the decision “was based on an unrdalsathetermination of the facts in light of the
evidence presented in the State court proceedidg.at § 2254(d)(2)see generally (Pet'r's
Objections, ECF No. 16.)

Petitioner argues thalackson v. Virginia, 443 U.S. 307 (1979)provides the clearly
established law on point. The court agreleekson informs this court that the Ohio Court of
Appeals should inquire “whethédrbelieves that the [trial] evidence . . . established guilt beyon
reasonable doubt.”Jackson v. Virginia, 443 U.S. at 318-19 (citations omitted) (emphasis
original). The Supreme Court determined that ‘félevant question is vether, after viewing the
evidence in the light most favorable to the prosecutionyational trier of fact could have found
the essential elements of the crime beyond a reasonable doubt.319 (emphasis in original).
The court finds that the Ohio Court of Apperdade the correct constitutional inquiry. It appliec
the Jackson standard and concluded that a rational trier of fact could have found that the evig
established beyond a reasonable doubt the essential elements of th&at@ueColes, 2008 WL
4436872, at *8his conclusion was reasonable given thate was testimony that Petitioner wa
having sex with the victim against her will over an almost three-year period, at times week
almost every day, which supports more than forty-three counts, and the evidence must be
in the light most favorable to the prosecution. Thios court finds that the state court’s decisio
was not contrary to or an unreasonable application of clearly established federal law and

Petitioner relief on this ground.

-17-

n

€eNnce

)

ly or

iewe

lenie




C. Grounds Three, Five, and Six

Neither Petitioner nor Respondent objects to the Magistrate Judge’s R&R as to gra

three, five or six. Aftede novo review of the R&R and all relevant documents in the record, t
court finds that these sections are fully supported by the record and controlling case law.

As to grounds three and six, the court adomsMagistrate Judge’s R&R in full and denieg

Petitioner relief on these grounds. As to ground tive,court adopts the R&R with an addition tg

its reasoning. The R&R provides the correct anabsis why Petitioner’s sentence does not viola

due process and the prohibition against ex posi faats. It fails, however, to acknowledge that th

Ohio Court of Appeals’s analysig the claim comports withrevailing Supreme Court preceden

on the subject and was a reasonable applicatitthabfpprecedent based on the Magistrate Judgs

analysis of the controlling law andetlstate court of appeals’s findingghus, the Ohio Court of

Appeals’s decision was not contrary to or an uroeable application of clearly established federal

law as determined by the Supreme Court. Theeetbe court denies Petitioner’s relief as to groung
three, five, and six.

D. Ground Four

Petitioner’s fourth ground for relief asserts tHetitioner’s right to due process and a faif

trial were violated where the prosecutor committed misconduct during closing argumer

unds

e

D

A\
[7)]

IS

t by

vouching for his witness’s credibility and improperly attacking the petitioner’s character.” (Petitjon,

ECF No. 1, at 10.)

2 The Ohio Court of Appeals sumnigrdisposed of ground five citin§atev.
Mallette, No. 87894, 2007 WL 530187 (Ohio Ct. App. Feb. 22, 2007). The cour
reviewedMallette in rendering its decision.
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As to this ground, the Magistrate Judge first examined the prosecutors’ comments, all
during closing arguments: (1) “I can’t imagine a victim or witness in any case that would be
credible and believable than [S.D.] was in thie¢g®) “[S.D.] did not waiver from what she said
before. She told the truth. You could see the demea. ;" (3) Coles “is an abuser. He does hi
whoopings. He beats Dawn. Complete careless régaadybody but himself. He gets gratification
off of beating people araff of raping [S.D.]” (R&R at 37—38, ECF No. 14)(quoti®ptev. Coles,
2008 WL 4436872, at*11 and (Tr. of R. of &tat Coles, No. CR-478823 (2007), at 944, ECF N
7-26.)) The Magistrate Judge concluded that comments one and three were improper, but co
two was proper. (R&R, at 38.)eBause the second comment was proper, it cannot give rise
violation of Petitioner’s right to due process.eTWagistrate Judge fimér concluded that “the
prosecutor’s two remarks [comments one and thnedpsing argument did not so infect Coles’[s]

trial with unfairness as to make the resulting cotion a denial of due process or render Coles’[

trial fundamentally unfair” because the commetitesugh improper, were isolated; the court gavie

a curative instruction; and there was sufficievitlence to support the conviction. Accordingly, th
Magistrate Judge recommended that the fourth ground for relief be dismigsati39-40.)
Petitioner objects to the Magistealudge’s R&R, arguing thalithough the Mgistrate Judge

properly concluded that the prosecutors’ commeete improper, a conclusion that their commen{

were harmless is unreasonable. (Pet'r's Objectair4, ECF No. 16.) Petitioner maintains that the

prosecutors improperly “expressed their persopation that S.D. was telling the truth,” which
rendered the trial unfair because to convict Petitidgherjury had to conclude that S.D. was telling
the truth as “her testimony provided the sole evidence that. . . the alleged sexual abuse occ

Petitioner also contends that the State told the jury that it should convict Petitioner be
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Petitioner has an abusive personality, and he acteohformity with that personality by abusing

S.D. (d.at 25.) This conduct, Petitioner argues, “directipacted the jury’s credibility assessment

of S.D.’s accusations and Mr. Cole’s denials, which was not harmless error. Petitioner cit

clearly established federal law to support his eotibns. Petitioner’s Objections are not well-taken.

The court adopts the R&R’s result, modifeasd supplements its reasoning, as explaing
hereafter. The Magistrate Judge cited several Sixth Circuit cases in her analysis of this issu
court, sitting in habeas review, may not rely an$ixth Circuit’s test for prosecutorial misconduc
in its review because, Sixth Circuit case law is not clearly established federal law under §
Renicov. Lett, 130 S.Ct. 1855, 1865-66 (2010). However, thgisteate Judge’s analysis primarily
relies on the legal principles 8mith v. Phillips, 455 U.S. 209 (1982Rarden v. Wainwright, 477
U.S. 168 (1986), anBrecht v. Abrahamson, 507 U.S. 619 (1993), which are the relevant, clear
established federal laws as determined by the3ne Court. Consequently, the R&R provides th
correct analysis as to why Petitioner’s right to gduecess and a fair trial were not violated wher
the prosecutor committed misconduct during closing argument by vouching for his witng
credibility and improperly attacking the Paiitier's character. The R&R, however, fails tc
acknowledge that the Ohio Court of Appeals’'slgsis of the claim comports with prevailing
Supreme Court precedent on the subject and weasanable application of that precedent bas

on the Magistrate Judge’s analysis of the cdimigplaw and the Ohio Couof Appeals’s findings.

The Ohio Court of Appeals, similar to the §lstrate Judge, determined that part of the

prosecutor’s comments was arguably proper bediesgrosecutor was commenting on what the

evidence showed, which is permissible, and it also concluded that the prosecutor imprg

expressed his personal opinion in these comm8&aite.v. Coles, 2008 WL 4436872, at *11. The
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Ohio Court of Appeals also expted that “the court cautioned theosecutor and told the jury to
disregard the prosecutor’s statements,” that closing arguments are not evidence, and that
decide the case based on the evidence. The Oburt of Appeals found that there was

“overwhelming evidence of guilt” and presumed the jury followed the court’s instructohns.

Therefore, it determined that any error in regarthis issue was harmless and did not prejudi¢

Coles and deny him a fair triad. In light of relevant Supreme Cduyrecedent, as indicated in the

Magistrate Judge’s R&R, the court finds that@eo Court of Appeals’decision was not contrary

to or an unreasonable application of clearlyldsthed federal law as determined by the Supren

Court. Therefore, the court denies Petitioner’s relief as to ground four.
[1l. CONCLUSION

The court finds that, aftede novo review of the applicable law, the R&R, the partieg

Objections, and all other relevant documentb@&record, the Petitioner’s convictions were neithé

contrary to nor involved an unreasonable apphcedi clearly established Federal law and were n

based on an unreasonable determination of theifalight of the evidence presented in the state

court proceeding. Furthermore, the Magistrate Judge’s conclusions as to grounds two throd

are fully supported by the record and controlling ¢asethus, the court adopts as its own the R&|

as to these grounds. (ECF No. 14.) As to graumal the court rejects the R&R’s recommendatign

that Cole’s Petition be granted with respednound one and denies ground one as without me
Accordingly, Coles’s Petition is hereby denieghd final judgment is entered in favor of
Respondent. The court further certifies that purstee?8 U.S.C. § 1915(a)(3), an appeal from thi

decision as to grounds two, thréee and six could not be také@mgood faith, and there is no basig

it mu

—

e
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upon which to issue a certificateayfpealability on these issues. However, reasonable jurists might
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disagree as to the propriety of the notice Retér received and the efft of the prosecutor’s
comments on the fairness of Petitioner’s trial, in light of the fact that the improper comm
concerned the witness that provided the evidence of rape. Consequently, the court grants Peti

request that the court issue a certificate ofeapgbility as it relates to grounds one and four an

certifies these grounds for appeal.

IT 1S SO ORDERED.

February 7, 2013

/s/ SOLOMON OLIVER, JR.
CHIEF JUDGE
UNITED STATES DISTRICT COURT
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