Platt v. Lamrite

Vest, Inc. Dodl

UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF OHIO
EASTERN DIVISION

SHAWN PLATT, Case No.: 1:10 CV 1107
Plaintiff
JUDGE SOLOMON OLIVER, JR.

V.

LAMRITE WEST, INC,,

~ ~— = —

Defendant ) ORDER

Currently pending in the above-captioned cage @) Plaintiff Shawn Platt’s (“Platt” or

“Plaintiff”) Motion for Summary Judgment (ECFAN21); and (2) Defendant Lamrite West, Inc.’$

(“Lamrite” or “Defendant”) Motion for Summaryudgment (ECF No. 19). For the reasons th
follow, Defendant’s Motion for Summary Judgment is granted in part and denied in part,
Plaintiff's Motion for Summary Judgment is denied.

I. FACTS AND PROCEDURAL HISTORY

A. Plaintiff's Employment with Defendant

33

and

Defendant is a family-owned busiss that operates a chain of retail craft stores and a

warehous in Strongsville Ohio, whele it receives, packages, andpshvarious types of craft
merchandis: (Br. in Supp. of Def.’s Mot. for Sumnd., ECF No. 19-1, at 1.) Defendant employe
Plaintiff a< a secon shift, warehouse stockman from February 5, 2002 until his termination

February 26, 201( (Plati Dep., ECF No. 18-1, at 9:21-10:15; Thompson Decl., ECF No. 19-6
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1.) Plaintiff’'s work duties included stocking, lbng orders, unloading containers, and cleaning
(Platt Dep., at 22:22-23:2.)

Hermar Specl (“Speck”) is Defendant’ Directol of Humar Resource anc the immediate

supervisa of Pameli Thompsoi (“Thompson”) (Thompson Dep., ECF No. 24, at 5.) Thompsagn

is Defendant’ Humar Resource Managet (Thompson Decl., at 1.) Thompson was responsiQ

for the administration of Defendant’'s FamMedical Leave Act (“FMLA”) policy and process

le

during Plaintiff's employment and made decisions regarding employment terminations of warelouse

employees (Id.) John Szuch (“Szuch”), a Human Resource Generalist, reports to Thompso
is responsible for the hiring and recruiting for the warehouse, warehouse employee relationg
monitoring attendanct (Thompson Dep., at 12:17-25.) Scott Cross (“Cross”) was Plaintif
supervisor during the time Plaintiff was ployed by Defendant. (Platt Dep., at 22:17-21.)
Defendar publishe its employmer policies including its FMLA policy, attendanci call-
off, no-call/no-showancimmediattdismissal policies in its gployee handbook. (Def.’s Employee
Handbook ECF No. 19-3, at 9, 10, 19-23.) Plaintifficeived a copy of the employee handbog

wher he was hirec anc receive( periodic update of Defendant’ policies (Platt Dep., at 17:9-14,

1 and

, anc

f's

19:11-15. Plaintiff admits that he read areteived the employee handbook and periodic revisions

anc updates (Id. al 62:3-7. Defendant’s call-off procedure requires an employee to advise
supervisa of his statu: eact day thathe is absen' (Def.’s Employee Handbook, at 10.) Moreover
Defendar assumethaiar employewill repor for work on his nexischedule day if the employee
has not contacte anc otherwiscadvisec his supervisol (Id.) Defendant’s no-call/no-show policy
state thai“absenc withoulireportin¢to your supervisac for three consecutiv schedule work days

will be considered a voluntary resignationlid.)

his




During his employmer with Defendan Plaintiff was disciplinec for violating safety rules

anc for poor attendance.ld. al 69:16-24. Plaintiff was given a final warning for unacceptablé

v

attendance on February 8, 2010, and on February 9, 2010, Plaintiff was told during his ahnua

performance review that he needed to improve his attendeld. at 69:25-70:2, 73:11-24.)
B. February 2010 FMLA Leave

Plaintiff took off February 11 and Februdr®, 2010, as vacation days to have eye surge
and Defendant approved the leave. (Platt Capl8:10-50:22.) On February 15, 2010, Plaintiff’
eye was still bothering him, so he contactedsSrm tell him he wouldot be into work. Ifl. at
57:8-13, 52:22-53:7.) That same day, Plaintiff called his doctosemetuled an appointment for
February 18. Ifl. at 57:21-58:10.) There is disputed e&nde as to whether Plaintiff contacteq
Defendant on February 16, 2010. Btdf initially asserted in his Deposition that he did not repo
for work or contact Defendant on February 16 or February b7 a{82:8-10.) However, in his
Motion for Summary Judgment, Plaintiff acknowleddgleat he did contact Szuch on February 1
2010 and told Szuch that he would not be into work, inquired whether he should use vacat
personetimefor hisabsenc anctold Szuct he would be goinc to the doctoion Februar 18. (Pl.’s
Mot. for Summ J. ECF No. 21, al 3 (“On February 1€, Plati callec Johr Szuch . . .. In Platt’s

February 16 voicemail, he tcizuch that he had somethingn@ved from his eye and would not

be at work. Platt stated to Szuch that lerait know[]what to do, and asked Szuch if he shou|d

use[] vacation or personal time.”) (emphasis in the original).) Thompson, Szuch and Cross
that Plaintiff left a voicemail message for Szoch-ebruary 16, 2010, which was also to be relays
to Cross, stating that he was still having troubitwis eye, and that he was going back to th

doctor on February 18. (Thompson Dep., at 8:2-8; Szuch Dep., at 6:16-7:6; Cross Dep. at

v,
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12:6.) Szuch responded to Plaintiff's February 1bm¢h a voicemail, stating that Plaintiff would

need to bring in a doctor’s release note stating when he was able to return to work and that if hi

status changed, to inform Defendant. (Szuch Dep., ECF No. 23, at 6:23-7:13.)
On February 18, 2010, Plaintiff called Szuch &ftla message stating that he was havin
complications with his eye and needrdre time off. (Platt Dep., at 82:11-) Also on February

18, Plaintiff’'s doctor issued Plaintiff a return to work certificate, indicatingRtaantiff could return

towork on Februar 22,2010! (Id. a186:14-25.)Szuch returned Plaintiff's call that same day and

asked Plaintiff to bring in a doctor’s note on Feloyu2?2. (Platt Decl., ECF No. 21-1,at1.) Szuc
again only made a general request for infaromaregarding Plaintiff’'s condition and inquired
whether there were any changes. AccordinBl&ntiff, Szuch did not specifically request tha
Plaintiff provide him with daily updates or call-indd.{

Thompson subsequently sent Plaintiff a letsdich Plaintiff received on February 20, 201(
advising him that “this letter serves as natifica that your time away from work will be counted
towards your FMLA leave, commencing on FelbyEl, 2010.” (FMLA Letter, ECF No. 25, at 1.)
Thompson'’s letter included a FMLA request form, which was to be completed and returne

February 26, 2010, and a FMLA healthcare provider certification, which was to be returneg

completed by March 8, 2010. (FMLA Letter, at Ilhe FMLA request form contained a section

labeled “Conditions of Family or Medical Leave,” which stated that “I understand that | n
comply with all of the Company'’s call-in procedures and must advise my supervisor or H

Resource representative if an absence is related to this request for FMLA lédvat™4()

! The doctor’s return to work date erroneously reads “1/22/2010.” (Certificate to

Return to Work, ECF No. 25, at 7.) Dr. Lynk intended the return to work date to
read February 22, 2010. (Platt Decl., at 1.)
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On February 22, 2010, Plaintiff left another mgestor Szuch stating that he had received
the FMLA paperwork, that hisye was still bothering him, thde had scheduled a doctor’s
appointment for the next day and would call Szuch after the appointment with an update. |(Plat
Dep., at 99:16-103:20; Platt Phone Call Notes, ECF28pat 10.) At the visit, Plaintiff maintains
that his doctor agreed that Plaintiff needed additional time off and agreed to complete the healthcar
provider certification and return it to Plaintiff before the March 8 deadline. (Platt Decl., at 1.

Plaintiff admits that he did not call Szucheebruary 23, as promised, and did not contagt
Defendant again until March 3, 2010. (Platt Depl(&:17-104:13; Platt Phone Call Notes, at 10})
Plaintiff alleges that he believed that he didmexetd to contact the company further because he Was
conditionally on an approved FMLA leave of absence subject to timely return of the completed
forms. (Platt Decl., at 1.) On February 2610, Thompson learned that Plaintiff did not call or
show up for work for the third consecutive da§f’hompson Decl., at § 7.) On the morning of
February 26, 2010, Thompson decided to terreifdaintiffs employment for violating the no-
call/no-show policy. I¢l.)

In the afternoon of February 26, Plaintiff fakine FMLA leave request form to Thompson
on which he requested leave through March 1, 20@t0am expected return date of March 2, 2010.
(FMLA Request Form, at 3.) Plaintiff also attached his doctor’s work-release form to his FNILA
leave request, indicating that he could return to work on February 22, 2010. (Cert. to Retlirn tc
Work, at 7.)

Plaintiff contacted Defendant on March 3010, and left another message for Szugh
apologizing for having missed his return to work date of March 2 and stating that he had an

appointment with his doctor on March 9, 2010. {{Hleep., at 104:6-21; Platt Phone Call Notes, at




10.) After receiving Plaintiff's last messag&ompson and Szuch called Plaintiff on March 5, 201
to inform him that he had voluntarily abanddnleis job by not returning to work or calling
Defendant on February 23, 24, and 25, 2010.tt(Bkp., at 122:9-123:13; Phone Call Memo, EC
No. 25, at 12.) During the phone call, Plaintédpeated to Szuch and Thompson that he neeq
additional leave. (Platt Decl., at 2.)

Plaintiff's healthcare insurance was canceléeda result of his termination, and thug
Plaintiff cancelled his March 9 doctor’'s appointmenid. &t 3.) However, the doctor’s office
agreed to reschedule his appointm@mMarch 11 for a reduced ratéd.] Plaintiff alleges that his
doctor officially cleared him teeturn to work on March 11.Id.) Plaintiff further alleges that he
obtained a completed healthcare provider certificdtmm his doctor so thée would have official
documentation that his claim for leave under FMLA was legitimate, should Defendant con
reinstatement of his positionld()

C. Past FMLA Leaves of Absence

Plaintiff took five FMLA leave®f absence prior to hisstiharge on February 26, 2010. (Br
in Supp. of Def.’s Mot. for Summ. J., at 8-9 adEs about whether Plainttiad to provide a planned
return to work date in the pasean dispute. Defendant contertldat during each of Plaintiff’s first
five FMLA leaves, Plaintiff providé Defendant with a date on which he planned to return to wo
and that if he needed to extend his leave beybedriginally estimated date, Plaintiff advisec
Defendant of the amended datil. &t 10.) Plaintiff state the sam«in his Deposition (Platt Depo.,
p.56:5-1€(“Q. Now, you hactaker FMLA leave five times prior, correct’ A. Yes. Q. And each
of those times [you] indicated a time when you wouldrstleave and a date that you expected

return, correct?A. Yes. Q. So that the company couybthn around your absence, corre&t?

0

ed

sider

[k,

(0]




.. Yes.”); Platt Dep., at 118:10-20F" In your five previous FMLA leaves, you had provided th
company with a date you planned:time back to work, correc#2 Yes.Q. And sometimes those
dates weren’t exact and your doctor changed them corectzs. Q. But the company knew
when you were going to be gone and when ‘coulc expec you to return, correct’A. Yes.”).)

However in Plantiff's Declaration, he maintains that Defendant repeatedly did not enforce
requiremer to notify it of Plaintiff’s returr date (Platt Decl., ECF No. 21-1, at 2-3.) Specifically
Plaintiff asserts that he did not give a “definite/expected return-to-work date” for his March
2005, October 27, 2005, December 13, 2006, Septe2db&; or January 2008 FMLA leavdd.(

17 15-19.)

However, Plaintiff consistently maintainedhis Deposition that he was not required to cal

in every day when he to(FMLA leave in the past (Platt Dep., at 117:13-118:Q. ... Are you
saying thai this leave in Februar 2010 somehow was different from your FMLA leaves you hé
taker before’A. No, itis not. Itis still FMLA. | have never had to -- like | stated, | never had
call in before every othel day or every day to say ‘I am not going to be in.” Once | received m
FMLA paperwork] filled it out, | faxecit. |1 was under the impression that under my rights, | w
unde the FMLA Act.”); Plat Decl. 18 (“I have taker severe FMLA leave: of absenc from LWI
inthe pastancneithe Pamel: Thompsoinoranyotheicompan' representativerequirecmeto call
off from work on a daily basis.”ld. 11 15-19.)
D. Procedural History
Plaintiff filed a complaint in the Cuyaho@aurt of Common Pleas on April 1, 2010 alleging

that Defendant interfered with his rights underlE&Viand that his discharge was in violation of

D

the

31,

.d

to

oy

S

FMLA. (Compl., ECF No. 1-1.) Defendant removed this action to this court on May 17, 2010




pursuant to 28 U.S.C. § 1441. (Def.’s Notice ofifegal, ECF No. 1-2, at.) Plaintiff seeks a

declaratory judgment that Defendant’s conduelated the FMLA, an order compelling Defendan|

—F

to cease and desist committing FMLA violations against Plaintiff and its other employees| full
reinstatement to his position or an equivalent position, and damages in excess of $25,000. (Gomp

at 7-8.) Inresponse to Plaintiff's allegationsf@wlant argues that it did not violate the FMLA angl

Plaintiff was terminated for the legitimate, non-het@ry reason that he violated Defendant’s cal
off policy. (Answer, ECF No. 4, at 8-9.)

Both parties have moved for summary judgmeralothe claims before the court. (Def.’s
Mot. for Summ. J., ECF No. 19-1, at 22; Pl.’s Mot. Summ. J., ECF No. 21, at 22.) Additionally

Plaintiff has requested that the court schedulgparage hearing as to whether Defendant acted

n
good faith and to determine the amount of damé&g@shich Plaintiff is allegedly entitled. (Pl.’s

Mot. for Summ. J., at 22.)
II. SUMMARY JUDGMENT STANDARD
Federal Rule of Civil Procedure 56(a) governs summary judgment motions and provides:

A party may move for summary judgment, identifying each claim or
defense—or the part of eaclaioch or defense—on which summary
judgment is sought. The court shall grant summary judgment if the
movant shows that there is no genuiligpute as to any material fact
and the movant is entitled to judgment as a matter of law. . . .

A party asserting there is no genuine dispute anjomaterial fact or that a fact is genuinely
disputed must support the assertion by:
(A) citing to particular parts of materials in the record, including
depositions, documents, electronically stored information, affidavits or

declarations, stipulations (including those made for purposes of the
motion only), admissions, interrogatory answers, or other materials; or




(B) showing that the materials cited do not establish the absence or
presence of a genuine dispute, or that an adverse party cannot produce
admissible evidence to support the fact.

Fed. R. Civ. P. 56(c)(1).

In reviewing summary judgment motions, thisid must view the evidence in a light most

favorable to the non-moving party to determine \wbeta genuine issue of material fact exists$.

Adickes v. S.H. Kress & C&98 U.S. 144, 153 (1970)hite v. Turfway Park Racing Ass'n, Inc.
909 F.2d 941, 943-44 (6th Cir. 1990). A fact is “er&l” only if its resdution will affect the
outcome of the lawsuitAnderson v. Liberty Lobby, Inel77 U.S. 242, 248 (1986). Determinatiof

of whether a factual issue is “genuine” regsimonsideration of the applicable evidentiar

standards. Thus, in most cases the court demtle “whether reasonable jurors could find by ja

preponderance of the evidence that the [na@wing party] is entitled to a verdict.1d. at 252.

However, “[c]redibility judgments and wghing of the evidence are prohibited during th

D

consideration of a motion for summary judgmeralilers v. Scheihjll88 F.3d 365, 369 (6th Cir.
1999).

The moving party has the burden of production to make a prima facie showing that
entitled to summary judgmer@elotex Corp. v. Catretd 77 U.S. 317, 331 (1986). If the burden of
persuasion at trial would be on the non-movingypdnen the moving party can meet its burden ¢
production by either: (1) submitting “affirmative evidenthat negates an essential element of th
nonmoving party’s claim”; or (2) demonstrating ‘the court that the nonmoving party’s evidenc
is insufficient to establish an essential element of the nonmoving party’s clam.”

If the moving party meets its burden obguction, then the non-moving party is under an

affirmative duty to point out specific facts in tleeord which create a genuine issue of material fagt.

—

D

it is



Fulson v. City of Columbu801 F. Supp. 1, 4 (S.D. Ohio 1992Zhe non-movant must show “more

than a scintilla of evidence to overcome sumnaadgment”; it is not enough to show that there i

UJ

slight doubt as to material factkl. Moreover, “the trial court no longer has a duty to search the

entire record to establish that it is bereft of a genuine issue of materialS&etet v. J.C. Bradford
& Co.,886 F.2d 1472, 1479-80 (6th Cir. 1989) (citifrgo-Lay, Inc. v. Willoughby863 F.2d 1029,
1034 (D.C. Cir. 1988)).

[ll. LAW AND ANALYSIS

A. FMLA Overview

The FMLA allows an eligible employee to take medical leave for a serious health condjtion

that deprives the employee of the ability gerform the functions of his job. 29 U.S.C
§ 2612(a)(1)(D);Killian v. Yorozu Auto. Tenn., Inc454 F.3d 549, 553-54 (6th Cir. 2006)
However, FMLA leave is not unconditionaKillian, 454 F.3d at 554. According to the Sixth

Circuit, “[a]n employee who regsts FMLA leave would have noagater protection against his or|

her employment being terminated for reasons naiee@ka his or her FMLA request than he or she

did before submitting that requesiban v. West Publ’g Corp345 F.3d 390, 401 (6th Cir. 2003)
(citing Gunnell v. Utah Valley State CollL52 F.3d 1253, 1262 (10th Cir. 1998)). In other word
“an employee lawfully may be dismissed, prawan him from exercising his statutory rights to
FMLA leave . .. but only if the dismissal wouidve occurred regardless of the employee’s requy
for or taking of FMLA leave.”ld.
The Sixth Circuit has held that:
[tlo garner [FMLA] benefit[s] an employee must abide by the
conditions provided in 29 8.C. § 2613, which providesjer alia, that

an employer may require an employee to submit a doctor’s certification
of the employee’s condition. In addition, an employer may require an

-10-
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employee to report “periodically” on her status and her intention to
return to work. The employer may also require the employee to “obtain
subsequent recertifications on a reasonable basis.”

Killian, 454 F.3d at 554 (citations omitted). Furthermore, the employer “may take approp

riate

action under its internal rules and procedures for failure to follow its usual and customary

notification rules,” as long as the employes mot waived the employee’s obligations under ifs

internal leave rules. 29 C.F.R. § 825.304f)rsuant to 29 C.F.R. § 825.302(g) and § 825.304(
an employer may waive an employee’s FMLA petobligations or the employer’s own internal
rules on leave notice requirements.
B. Interference
1. Standard

There are two theories of recovery under the FMI&4ban 345 F.3d at 400. The first of
these theories is the “entitlement” or “interference” theory under 29 U.S.C. § 2615(a)(1), w
states that “it shall be unlawful for any employemterfere with, restrain, or deny the exercise @
or the attempt texercise anyright providecin this subchapter The Sixth Circuit established that
the employer’«intentis not relevan to the analysi: of ar FMLA interferenc claim. Edgarv.JAC
Prods, 44ZF.3c501 507 (6th Cir. 2006). In other words, “the mepecurrence of interference with
an employee’s FMLA rights is notper seFMLA violation.” Allen v. Butler Cnty. Comm’r831

F. App’x 389, 394 (6th Cir. 2009).

In order to establish a prima facie casentérference under the FMLA, an employee mus

establish, by a preponderance of evidence, thatig(jas an eligible employee; (2) the defendant

1%

),

hich

—+

was an employer; (3) employee was entitled to FMLA leave; (4) the defendant had noti¢ce of

employee’s intent to take leave; and (5) the nigémt denied employee’s FMLA benefits to which
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he was entitledMadoffe v. Safelite Solutions, LI€o. 2:06 cv 771, 2008 U.S. Dist. LEXIS 22525
at*17 (6th Cir. Mar. 21, 2008) (citingyalton v. Ford Motor C424 F.3d 481, 485 (6th Cir. 2005);
Cavin v. Honda of America Mfg., In846 F.3d 173, 719 (6th Cir. 2003)). \Wysong v. Dow
Chemicaj the Sixth Circuit explained that when “amployer takes an employment action base
in whole or in part, on the fact that the eoyde took FMLA-protectetbeave, the employer has
denied the employee a benefit to which he is entitl&dysong v. Dow Chem. C603 F.3d 441,
447 (6th Cir. 2007).
2. Analysis

The first, second and fourth prongs of thelEBMnterference prima facie standard, namely
that Plaintiff was an eligible employee, that Defendant was his employer, and that the Defe
received notice of Plaintiff's intent to take leaseg not at issue. The parties contest the third &
fifth prongs, whether Plaintiff was entitled to FMIl#ave and whether Defendalenied Plaintiff's
benefits.

(a) Defendant’s Argument

Defendant argues that Plaintivbs not entitled to FMLA benié$ because Plaintiff violated
a condition of his FMLA leave by failing to obserDefendant’s daily call-off and no-call/no-show
procedures. Defendant also contends than#ffareceived and readefendant’s call-off, no-
call/no-show, and leave policies and Plaintiff was advised in the FMLA request form
compliance with Defendant’s attendance poliewas a condition of his FMLA leave. Moreover,
Defendant presents evidence that Plaintiff complied with all of its attendance policies during hi
previous FMLA-qualifying leaves, which demonstratest Plaintiff understood the policies. (Plat
Dep., at 56:4-14, 117:1-118:20.)

(b) Plaintiff’'s Waiver Argument ba sed on Prior Five FMLA Requests

-12-
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Plaintiff maintains that Defendant waivedright to hold Plaintiff to its attendance policy.
Plaintiff argues that because Defendant did nad Rédintiff to daily cd-off requirements during
his five previous FMLA leavef)efendant cannot require Plaintiéffollow that policy in February
2010. However, Defendant did not terminate Pldisimply because he did not comply with the
daily call-off requirement. Defendant explains that:

Lamrite’s calloff policies, for which Platt was discharged, only
required that Platt report to work when predicted by the employee or
his doctor, or advise that additideave is needed, or call off on a
daily basis so Lamrite knew Platt’s status and whether he would be
reporting to work. (Platt Tr. pf»9, 61-62, 64, 66; Def. Exh. B, p. 13,
15, 31, 34). In his MSJ, however, Platt alleges that Lamrite never
required him to call in on a daily &ia during his five previous FMLA
leaves. Platt is correct in this assertion. Platt was not required to call in
on a daily basis during his prior less/because, as he testified during
his deposition, during every one of these earlier leaves, Platt notified
Lamrite of his expected return totdar his need for additional leave
and did not go AWOL for threeoasecutive days. (Platt Tr. p. 34, 36,
38, 39, 42-43, 46, 118). . . . And even assuj, arguend, thar the
statement in Platt’s declaration areue (which they are not and
should not be considered by the Qdogcause they are contradicted by
Platt’s own deposition testimony), he still fails to establish that Lamrite
somehow waived its established three-day call-off requirement because
he neither establishes nor claims that Lamrite permitted him not to
report to work, not to call off and not to advise Lamrite of his work
status for three consecutive work days during any one of these five
leaves. (Platt Declaration 1 1-19). NglPlatt may have failed to call

in or advise his status for onetato days, at most, during his prior five
FMLA leaves, he does not even ahain his declaration that he was
absent without advising Lamrite of his status for three consecutive
days like he admittedly was on February 23 — 26, 2010 and for which
his employment was termina. (Id.). And, to the contrary, Platt
testified that during each and every one of these leaves, Lamrite was
aware of his status. (Platt Tr. p. 36, 38, 39, 42-43, 46, 118).

(Def.’s Br. in Opp., ECF No. 30-4t 6-8.) Further, Thompson explained in her Deposition that
Defendant required either a known return-to-wortedar for the person on leave to call in daily]

(Thompson Depo., ECF No. 24 at 25 (“Q. Awso point, [is] an employee who is seeking

-13-




unforeseeable [leave under the] Family Medical leecAut, relieved from an obligation to call in
on a daily basis? A. Yes. They would not bguieed to call in on a daily basis if we knew, in
advance, that they would need, let’s just say thx¢ aey, the next week offQ. So you're saying
unless the employee can give a set date as to mhenshe will return, then that employee woul
be obligated to call in every single day he or sloaitgo confirm that they’re taking family medical
leave? A. If we didn’t know that they were going to need family medical leave, yes, they w|
need to call off.”).)

Plaintiff maintains in his Declaration thhe was not required to provide a definite o

expected return-to-work date when he took FMLA before February 2010. (Platt Decl. 11 16

However, in Plaintiff's Deposition, he states thatdld Defendant both the start date of his leavle

and his expected return date all five times tletook FMLA leave inthe past. (Platt Depo., at
56:5-16 ("Q. Now, you had taken FMLA leafive times prior, correct®. Yes. Q. And each of
those times [you] indicated a time when you would $#¢ave and a date that you expected to retur

correct?’A. Yes.Q. So that the company could plan around your absence, cokrect?Yes.”).)

Because Plaintiff has definitively addressed tbssie in his Deposition, he may not “raise an isslie

of fact simply by submitting an affidavéontradicting his own prior testimonyBiechele v. Cedar
Point, Inc, 747 F.2d 209, 215 (6th Cir. 1984ge also Penny v. UPE28 F.3d 408, 415 (6th Cir.
1997) (citingReid v. Sears, Roebuck & C390 F.2d 453, 460 (6th Cir. 1986)).

The court therefore finds that Plaintiff cann@intain its argument that Defendant’s action
relating to Plaintiff's past five FMLA requestsguent Defendant from enforcing the call-in policy
in February 2010. Plaintiff is unable to shovattibefendant’s actions in the past five FMLA
situations are inconsistent with its actiong=gbruary 2010. As a result, Plaintiff’s Motion for|

Summary Judgment is denied in this regard.
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(c) Plaintiff's Argument based on Defendant’s Actions during February 2010
Plaintiff also argues that even if the peMLA leaves did not waive any requirements t(
adhere to a call-in policy, Defendant’s actionsmyithe week of February 15, 2010 did. Plaintif]
argues that he relied on paperwork given to by Thompson. The paperwork included an FMLA
instructional latter, a fact sheet, a RequestFamily or Medical Leave form, and a FMLA

Certification of Health Care Provider. Thompgmave Plaintiff until February 26 to complete thg

Request for Leave form and a March 8 deadlirabtain the Certification of Health Care Providef

from a physician. (Platt Decl., § 5.) The FMUlAquest form contained a section labele
“Conditions of Family or Medical Leavewhich statecthat*l understan thail mus comply with

all of the Company’ call-in procedure anc must advise my supasor or Human Resource
representativ if ar absence is related to thiequest for FMLA leave.” (FMLA Letter, at 4.)
Plaintiff argue that he hac nc reasoi to know thai he shoulc reac this information until the night
before it was due, which was when he and his wife filled out the paperwork.

In essence, Plaintiff’'s argument is thaeahe was given paperwork by Thompson and to

to fill it out by February 26, 2010, he was under impression that he and Defendant were [n

agreement on what procedures Plaintiff ne@dddllow in order to obtain FMLA leave SgePlatt

Depo. at 115-116.) Plaintiff maintains that hel In@ reason to believe that he should follow the

call-in policy given that Thompson told him to follit the paperwork by certain dates. Plaintiff als
contends that Szuch only instructed Plaintifittmtact Defendant if there were any changes
Plaintiff's status and that he was never told tlmheeded to provide Defendant with daily call-in
or updates (Pl.’s Mot. for Summ.J., ECF No. 21, at 3, citing (Szuch Tr., at 7 (“l returne

[Plaintiff's] phone call and | left i a message stating that he needed to bring in a doctor’s relg
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note stating that he was able to return to wéwkd if . . . his status was going to change, other than

that, to let us know.”).)
The court finds that there is a genuine issuenaterial fact as to whether Plaintiff was

required to call-in to Defendant on February 28, and 25, 2010 or in théternative, provide a

more definitive return-to-work date. A finder-afedt could determine that Plaintiff was reasonable

in assuming that by being given paperwork to cleteoy certain deadlines, Plaintiff and Defendan

had reached an agreement as to the procesctiving FMLA leave. In other words, even thoug

the FMLA request form contains a referencBé&fendant’s attendance policies, Plaintiff may havie

received mixed signals from Defendant as to his call-off obligations following his February 3
eye surgery, which may constitute a waiver of Defendant’s daily call-off and no-call/no-s
policies. On the other hand, a finder-of-fact do@asonably determine that it was not reasonal
for Plaintiff to believe that the call-in requirements changed because of the language i
paperwork itself and the language in the Employee Handbook. Therefore, both Defendant
Plaintiff's Motion for Summary Judgment on the isgi interference with Plaintiff’'s FMLA rights
are denied.
C. Retaliation

1. Standard

“Retaliation” or “discrimination’is the second theory of FMLA recovery under 29 U.S.C.

§ 2615(a)(2), which provides that “it shall be unlakvi®u any employer to discharge or in any othe
manner discriminate against any individual for opposing any practice made unlawful by
subchapter.” In contrast to interference claims, “the employer’'s mistase integral part of the

analysis” of a FMLA retaliation claimEdgar, 443 F.3d at 508.
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Retaliation claims may be baseddirect or indirect evidencé&ee Madoffe2008 U.S. Dist.
LEXIS 22525, at *18. Direct evidence of FMLAtadiation “proves the existence of impropel
discriminatory animus without inference or presumptida.”(citing Joostberns v. UPS, Incd.66
F. App’x 783, 791-92 (6th Cir. 2006)). In revimg a claim for FMLA retaliation through indirect
evidence, the Sixth Circuit applies the burdeiftisiy analysis established by the Supreme Cou
in McDonnell Douglas Corp. v. GreeAdll U.S. 792 (1973)Madoffe 2008 U.S. Dist. LEXIS
22525, at *20 (citingSkrjanc v. Great Lakes Power Serv. /2 F.3d 309, 313-16 (6th Cir.
2001)).

UnderMcDonnell Douglasa plaintiff must first prove a prima facie

case of retaliation. The burden theiitsho the defendant to articulate

a legitimate, non-retaliatory reason for the plaintiff's discharge. If the

defendant articulates such a reasban the plaintiff has the burden of

showing that the articulated reasmsnin reality a pretext to mask

retaliation.
Id. at *20 (internal citations omitted). Although thisalysis shifts the burden between the partie
“the ultimate burden of persuading the trier of féuzt the defendant intentionally discriminateq

against the plaintiff remains at all times with the plaintifféx. Dep’t of Cmty. Affairs v. Burdine

450 U.S. 248 (1981).

A prima facie case of FMLA retaliation hasdn established where a plaintiff has shown

that: (1) he availed himself of a protected rightler the FMLA by notifying his employer of his

intent to take leave; (2) he was adversely affected by an employment decision; and (3) the twe

actions are causally connecteskrjang 272 F.3d at 314.
Temporal proximity may be considered show a causal connection, but not in al
circumstancesSee Mickey v. Zeidlel Tool & Die Co.,, 51€ F.3c¢ 516 524 (6th Cir.2008 (“[N]Jone

[of our precedent: squarel stand for the propositior thai tempora proximity alone may never
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show a cause iconnection.”) Moore v. KUKA Weldin¢ Sys, 171 F.3c 1073, 1080 (6th Cir.1999)
(“The cause connectiol. . . may be establishe by demonstratin thai the advers actior was taken
shortly aftel plaintiff filed the complain [with the EEOC] and by showing that he was treate
differently from othel employees™ DiCarlo v. Potter, 358 F.3d 408, 421 (6th Cir.2004) (“[T]his
Circuithasembrace the premistthat in certain distinct cases where the temporal proximity betwe
the protecteiactivity ancthe advers employmer actior isacutelynea in time,thaicloseproximity

is deeme indirecievidencisucl asto permitar inferenct of retaliatior to arise.”) Asmv. Keane,
Inc., 471 F.3d 588, 593 (6th Cir.2006) (“Temporal proximity can establish a causal conne
betwee the protecteiactivity anc the unlawfulemploymer actior in the retaliatior context.”) Bell

v. Prefix, Inc., 321 F. App’x 423 426-27 43C (6th Cir.2009 (“Bell has mad¢ a prima facie case.
His termination was an adverse employment acéind the close temporal proximity between Bell’
leave anc histerminatior in this case¢suffices for the showing of cause connectiolnecessai althis
stag¢of the inquiry.”); Nguyelv. City of Cleveland229 F.3d 559, 566 (6th Cir. 2000) (“[T]he fact
of temporal proximity alone was not particulactympelling, because the plaintiff's retaliation cas
was otherwise weak, and there was substantial evidence supporting the defendant's versio
events. More importantly, however, while thereyrha circumstances where evidence of tempor
proximity alone would bsufficieni to support that inference, we dot hesitate to say that they
have not been presented in this case.”).

In responsto aproffereclegitimate nondiscriminator reasoifor discharge a plaintiff may
establish pretext by showing that reasor (1) has no basis in fact;)(8id not actually motivate
the defendant’s challenged conduct; or (3) was insufficient to warrant the challenged cor
Cutcher v. Kmart Corp.364 F. App’x 183, 191 (6th Cir. 2010) (citiyexler v. White's Fine

Furniture, 317 F. 3d 564, 576 (6th Cir. 2003)).
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2. Analysis

Because Plaintiff has not offered any diregidence that Defendant retaliated again

Plaintiff for seeking FMLA leave, Plaintiff's taliation claim is based on indirect evidence, and

thus, the burden-shifting analysisM€EDonnell Douglaspplies to this case. The first two prong
of the prima facie standard, whether Plairgdtight FMLA leave and timely notified Defendant o
his intent to take leave, and whether Plaintiff weasninated, are not at issue. However, the col
agrees with Defendant that Plafihhas failed to satisfy the thdrprong of the test, which requires
Plaintiff to demonstrate a causal connection betvea@ncising his right ttake FMLA leave and
his subsequent termination.

As stated above, in the Sixthr@uit, a plaintiff must show that there is a “causal connectio
between his exercise of FMLA rights and his terminatiSkrjang 272 F.3d at 314. However,
Plaintiff incorrectly relies on the Eleventh Circetandard that Plaintiff need only show that th
exercise of his FMLA rights and his terminatiaere not “wholly unrelated.” (Pl.’s Mot. for
Summ. J., at 20.) In doing so, Plaintiff raisegesal factual allegations which are insufficient tc
establish his retaliation claim. Plaintiff's ajl#ions include: the close timing between Plaintiff’s
request for FMLA leave and his termination, Defen@dfailure to contact Plaintiff when he failed
to report for work or notify Defendant, and Dedlant’s failure to reconsider its decision tg
terminate Plaintiff after receiving his FMLA gqaest. As stated above, typically, although nc
always, a temporal connection must be accompanied with other indicia of retaliatory condl
create an inference of retaliatioBicarlo, 358 F.3d at 421. Plaintiff has not offered evidence
an indicia of retaliatory conduct. To the congrdhe facts show that Defendant provided Plaintif
with forms to fill out in order toeceive FMLA leave, initially pproved the leave, and had grante

leave in the past. Therefore, Plaintiff's argants regarding temporal proximity are unavailing.
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Assuming, arguendq that Plaintiff has established a prima facie case of retaliatipn,

Defendant has offered a non-retaliatory reason for Plaintiff's termination, namely that he| was

terminated for violating Defendant’s call-off pgliand would have been terminated for violating
this policy even if he had not requested FMleave. Defendant’s @ence gives credence to
Defendant’s contention that Plaintiff was not terated for seeking FMLA beefits in that between

2007 and 2010, 56 warehouse employees were temdibgtDefendant for failing to comply with
Defendant’s attendance policies. (Thompson Ded].6ax Like Plaintiff, these former employeeg
were terminated for failing to report to workrotify Defendant for three consecutive work days.
(Id.) Unlike Plaintiff, these former employeesd not seek FMLA leave, further supporting
Defendant’s proffered non-retaliatory grounds for terminatitth) Defendant also approved 104
FMLA leaves of absence to 84 of its gloyees between 2007 and 2010, and none of the |84

employees were terminated for exercising their FMLA righltd. af 1 9.) Asexplained above, it

is possible that Defendant cannot legally justify its decision to hold Plaintiff to the call-off pojicy

because of the actions Defendant’s HumarmoRe®s personnel took when explaining FMLA leav

(D

-

in February 2010. While this may create an interfee claim, it does not give rise to a retaliatio
claim.

Moreover, the parties agree that Defendant didetatiate against Plaintiff in any way after
Plaintiff made his first five FMLA claims. ISkrjang 272 F.3d at 315, the Sixth Circuit found that

the fact that the plaintiff hadkan FMLA leave in the past andwened to work without incident

added credibility to the employer’s argument that it had discharged the plaintiff for its proffered

nondiscriminatory reasorSkrjang 272 F.3d at 315. Here, Defemdfa position should be given
even more credibility than the employer’s positiorskrjang because Plaintiff returned to work

after FMLA leave without incident not on one occasion, but five times.
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Further in the alternative, e if Plaintiff had sufficiently alleged a prima facie case ¢
retaliation in violation of the FMLA, Plaintiff would be unable to show that the Defendar

legitimate, non-retaliatory reason was pretextual—that the reason for discharge had no basis

did not actually motivate his termination, or was insufficient to warrant his termination.

Defendant’s allegation that Plaiffitivas fired for failing to report tavork and for failing to contact

Defendant for three consecutive days in violatbthe no-call/no-show policy has a factual basi
because Plaintiff admitted that he did not eahDefendant on February 23, 2010, as promised, g
did not contact Defendant again until March 3, 2Q(Ratt Dep., at 103:17-1043.) Also, Plaintiff
has failed to offer sufficient evidence to showattBefendant’s motivation in terminating him was
for a reason other than Plaintiff's absence fromkwdrl he fact that Platiff was never retaliated

against for taking FMLA leave in the past, 56 warehouse employees were terminated for vio
the no-call/no-show policy, and Defendant granted 104 FMLA leaves of absence to its

employees, all support the Defendant’s position thanhBff was in fact terminated for violating
the no-call/no-show policy. Finally, Plaintiff maot show that a violation of Defendant’s no

call/no-show policy was insufficient to warrant his discharge because the policy and its potent

voluntary resignation was clearly describedthe Defendant's Employee Handbook and thie

Defendant’s attendance policies was incorporated on the FMLA request form as a conditi
FMLA leave. (Def.’s Employee Handbook, at 9, 19;23; FMLA Letter, at 4.) Plaintiff has
presented no evidence to the contrary. Indeedatadvanced no evidence to support a finding th
Defendant’s proffered reason was pretextual.

Accordingly, because Plaintiff has not established a prima facie case of retaliatic
violation of the FMLA, the court must grantremary judgment in favor of Defendant and den

summary judgment to Plaintiff on this issue.
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V. CONCLUSION
For the foregoing reasons, the court hereby grants in part and denies in part Defen
Motion for Summary Judgment (ECF No. 19) andids Plaintiff’'s Motion for Summary Judgment
(ECF No. 21).
IT IS SO ORDERED.
[s/ SOLOMON OLIVER, JR.

CHIEF JUDGE
UNITED STATES DISTRICT COURT

August 17, 2011
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