Federal Deposit

nsurance Corporation v. Amtrust Financial Corporation Dod

IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OHIO
EASTERN DIVISION

FEDERAL DEPOSIT INSURANCE ) CASE NO. 1:10 CV 1298
CORPORATION, )
)
Movant, ) JUDGE DONALD C. NUGENT
)
V. )
) MEMORANDUM OPINION
AMTRUST FINANCIAL ) AND ORDER
CORPORATION, )
)
Respondent. )

This matter is before the Court on Cross-Motions for Summary Judgment brought by
parties. AmTrust Financial Corporation (“AFC”) filed Debtor’'s Motion for Summary
Judgement on Capital Commitment Claamguing that the Court should find as a matter of law
that it did not make any commitment to maintain the capital of AmTrust Bank (ECF # 25). T
Federal Deposit Insurance Corporation, in its capacity as Receiver of AmTrust Bank (“FDIC
filed its Motion Of The Federal Deposit Insurance Corporation For Partial Summary Judgme
Against AmTrust Financial Corporatiparguing that AFC did make an unambiguous
commitment to maintain the capital of AmTrust Bank, and asking the Court to conduct a hez
only as to the amount of that commitment . (ECF #27). Each party filed an opposition to th

other’'s motion, and the Holders of Senior Notes joined in AmTrust’'s opposition to the motio
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the FDIC-R. (ECF #40, 46, 47, 54) Wilmington Trust Company as indenture trustee for
AmFin Financial Corporation’s 9.50% Junior Subordinated Deferrable Interest Debentures ¢
2027, and the Official Committee of Unsecure@diors of AmFin Financial Corporation also
filed Memorandum in Support of AFC’s Motion and in Opposition to the motion of the FDIC-
(ECF #51, 52). Both AFC and the FDIC-R filed Reply briefs in support of their position, (EGC
#58, 59, 60, 63).

The Court heard arguments on the motions for summary judgment at a status confer
held on December 1, 2010, and granted leave for the parties to file supplemental briefs on {
primary issues. On December 12, 2010, the parties figgdteament of Facts Stipulation
Between the Federal Deposit Insurance Corporation and AmTrust Financial Corporation
Involving Documents and Uncontested Facts Relating to the Court’s Consideration of the
Capital Maintenance ProceedifgCF #67), and on December 15, 2010 each party filed a
Supplemental Brief in support of its respective position. (ECF # 77, 78). Also on Decembe
the Holders of Senior Notes filed a supplement to their notice of Joinder in AFC’s Motion fo
Summary Judgment. (ECF #76).

Having carefully and deliberately consideaddof the filings in this action, along with
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all relevant documents and testimony, and the applicable law, the Court finds that the language

in the documents that allegedly created AFC’s commitment to maintain the capital of AmTry

1

There are two docket entries for manytted FDIC-R’s filings. Although both parties
have filed motions and responses under seakEHE-R also filed redacted versions of its
filings that were available on the public docket.

2

AmTrust amended its original Reply Brief in Support of Motion for Summary Judgment
on Capital Commitment Claim (ECF #55, 63).
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Bank is ambiguous, and there are genuine and material questions of fact that must be resolved i

order to determine whether the any such commitment was actually made.

PROCEDURAL HISTORY

AmTrust Financial Corporation (“AFC”) (nownow as AmFin Financial Corporation), is
a “savings and loan holding company” for the “savings association,” AmTrust Bank (“the

Bank”).2 The Office of Thrift Supervision (“OTS") is a federal regulatory agency that has th¢

A4

authority to regulate and examine the finanafédirs of savings associations and of holding
companies. 12 U.S.C. §8 18@&tlseq; 12 U.S.C. 88 146@t seq’ On November 30, 2009, AFC
filed a voluntary petition for relief under Title 11 of the Bankruptcy Code. The OTS closed
AmTrust Bank (“the Bank”) four days later, and the FDIC was appointed as receiver of the

Bank. The FDIC, as receiver, took over all rights, titles, powers, and privileges of the insur

19%
o

depository institution, and of any stockholder, member, account holder, depositor, officer, o
director of the bank, and has the power to liquidate and “proceed to realize upon its assets.| 12
U.S.C. § 1821(d)(2)(A)(1); 12 U.S.C. § 1821(d)(2)(E).

In accordance with these rights, the FDICdrlss to recover monies allegedly owed as

o2

result of commitments AFC made to the OTS to maintain the capital of the Bank. To this enpd,

3

The parties do not dispute that AFC is a “savings and loan holding company” within the
meaning of 12 U.S.C. § 1813(w)(3) and 12 U.S.C. § 1467a, or that AmTrust Bank is a
“savings association” within the meaning of 12 U.S.C. § 1813(b) and 12 U.S.C. §1462(4).
See,Stipulation Between the Federal Deposit Insurance Corporation And AmTrust
Financial Corporation Involving Documents And Uncontested Facts Related to the
Court’s Consideration of The Capital Maintenance ProceedifieCF # 67).

4 Sedd.




the FDIC-R filed in the Bankruptcy Court a natifor an order, pursuant to 11 U.S.C. 8§ 365(0)
requiring AFC to immediately cure the deficits under the alleged capital maintenance
commitments it made to the OTS promising to maintain the capital of AmTrust Bank (“Motio
to Cure”) (Case No. 09-21323, Docket No. 371).

The FDIC-R moved this Court to withdrahis issue from the bankruptcy reference,
pursuant to 28 U.S.C. § 157(d). (ECF #1). The Court granted that motion and ordered the
withdrawal of the bankruptcy reference with resfpto all proceedings related to the FDIC-R’s
motion to require AFC to immediately cure any deficit under its alleged commitments to
maintain the capital of AmTrust Bank. The Court further ordered a stay of the bankruptcy

proceedings pending resolution of this matter. (ECF #5).

FACTS

Although the parties vehemently disagree on the interpretation to be given to the fact

and the application of law to facts in this case, the facts, themselves, are largely undisputed.

Pursuant to the Financial Institutions Reform Recovery, and Enforcement Act of 198
(“FIRREA"), the OTS is the primary regulator of savings associations and their holding
companies. As such, OTS has the authority to enforce various provisions of the Federal D
Insurance Act, 12 U.S.C. 88 1811, et seq. (“FDIA”) and the Home Owner’s Loan Act, 12 U.S

88 1461 et seq (“HOLA") against those savings associations and holding companies. Thi

5

The facts are taken primarily from tBépulation Between the Federal Deposit
Insurance Corporation And AmTrust Financial Corporation Involving Documents And
Uncontested Facts Related to the Court’'s Consideration of The Capital Maintenance
Proceeding (ECF # 67). Other undisputed historitadts are taken from the briefs of the
parties. Facts that are in dispute will be noted as such in the accompanying discussion.
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includes the power to conduct Examinations of savings associations and holding companie
pursuant to 12 U.S.C. 88 1464(d)(1)(B)(I), 1464(d)(6), and 1467a(b)(4), and 12 C.F.R. §
563.170. The OTS also had the authority to issue Cease and Desist Orders to savings
associations and holding companies pursuant to 12 U.S.C. § 1818(b)(1) and (3). This auth
allows the OTS, among other things, to require an institution to cease and desist from unsa
unsound practices, and to require an institution to “take affirmative action to correct the
conditions resulting from any such violation or practice.” 12 U.S.C. 81818(b)(1). A cease af
desist order issued pursuant to 12 U.S.C. § 1818(b) shall remain “effective and enforceable
provided therein, except to such extent as it is stayed, modified, terminated, or set aside by
of the agency or a reviewing court. 12 U.S.C. § 1818 (b)(2).

AFC was a “savings and loan company” within the meaning of 12 U.S.C. § 1813(w)(d
and 12 U.S.C. § 1467a(a)(1)(D), and was therefore, subject to regulation by the OTS. AmT
Bank was a “savings association” within the meaning of 12 U.S.C. § 1813(b) and 12 U.S.C.
1462(4), and was also subject to regulation le&y@TS. AmTrust Bank was also an “insured
depository institution” withing the meaning of 12 U.S.C. § 1813©, meaning that the FDIC
insured the deposits at this savings bank. AFC is an “institution affiliated party” of AmTrust
Bank within the meaning of 12 U.S.C. § 1813 (u)(1).

On or about June 18, 2008, the OTS sent, and AFC received, a copy of a Report of
Examination outlining the findings OTS made during a risk-focused examination of AFC
conducted on or about November 30, 2007, pursuant to its authority under 12 U.S.C.

8§ 1464 (d)(1)(B)(l) and 12 U.S.C. § 1467a(b)(4). The report outlined the current “risk and

complexity” of AFC’s structure, and required that the Board of AFC provide the OTS “with a
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business plan that provides for reduction of risk and enhancement of capital for the consolig

ated

company.” (ECF #67, Ex. 5). On or about July 10, 2008, the Bank entered into a Memorangum

of Understanding with OTS agreeing in part to develop and submit a strategic business plar

ensuring the incorporation of detailed capital preservation and enhancement strategies. (ECF

#67, Ex. 10},

In response to the OTS requiremendd;C and the Bank jointly submitted a

Management Action Plan that included a Capital Management Policy approved by AFC’s Bpard

of Directors. (ECF #67, Ex. 13). The purpose of the Capital Management Policy (the “CMH

was to “establish a framework for planning and managing capital adequacy on an enterprisg

wide basis for [AFC] and [the Bank]. (EG#®7, Ex. 14). The CMP set forth objectives, goals,
assessment policies, assessment measures, and limits and targets for AFC and the Bank’s
collective capital position. (ECF #67, Ex. 13, 14). Under the section captioned “Capital
Adequacy Objective,”the policy established limits for maintaining the collective capital
positions of AFC and the Bank. These limits were defined as “absolute minimums and

maximums that are not to be breachéd(ECF #67, Ex. 13, 14) The defined limits were as

®AFC was not a party to the Memorandum of Understanding.
7

Although the Debtors argue that AFC was not required to submit the Capital Management
Policy, the stipulated documents provide evidence suggesting that the submission was part
of a broader Management Action Plan that was submitted to the OTS, at least in part in
“response[] to issues and requirements identified ... as Matters Requiring Board Attention
in [the OTS’s Report of Examination] of Afrust Financial Corporation ...” transmitted

on June 18, 2008. (ECF # 67, Ex. 13). The Report of Examination specifically required
AFC to “provide OTS with a business plan that provides for reduction of risk and
enhancement of capital for the consolidated company.” (ECF # 67, Ex. 5, pg. 3).

8
The policy went on to state that “[ijn the unusual event [that the limits are breached],
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follows:

. Tier 1 leverage/Tangible equity to assets of 7 percent.

. Tier | risk based capital to risk weighted assets of 10.5 percent
. Total risk based capital to risk weighted assets of 11.5 percent
. Dividend Payout Ratio (per dividend guidance in this Policy)

(ECF #67, Ex. 13, 14). The targets were set at higher percentages.

Also in response to the OTS requirements, the Bank submitted to the OTS, on behal
“AmTrust Bank & Subsidiaries?” a three year strategic business plan that indicated AFC was
“in process of raising $475 million (after transaction costs) of new capital” and called for
“capital infusions from the holding company to AmTrust Bank (“Bank”) that are sufficient to
achieve our problem asset reduction strategies, absorb accompanying losses, provide appr

reserves, and improve the Bank’s capital ratios from their current levels.” (ECF #67, Ex. 15

of

ppria

Pg.

1). Under the heading “Major Planning Assumptions,” and the sub-heading “Capital,” the plan

went on to state that AFC “plans to raise approximately $500 million in capital through the
issuance of common or convertible preferred stock. Proceeds of the offering, net of issuang
costs, are expected to total $475 million. [AFC] will contribute approximately $240 million of

proceeds from the offering to Bank capital by September 30, 2008 and an additional $60 mi

contingency plans must be implemented within thirty (30) days to restore capital and/or
capital ratios back to levels that comply with the limits.” (ECF #67, Ex. 14).

9

AFC is a subsidiary of the Bank. The minutes of the Joint Board of Directors meeting of
AFC and the Bank on July 30, 2008, indicate that AFC’s Board adopted and approved the
Management Action Plan and the letter to the OTS dated July 20, 2008, and resolved that
“any actions taken, amounts expended, documents signed or delivered or commitments
undertaken on behalf of AFC or the Bank with respect to the subject matter of the
[Management Action Plan and the letter dated July 20, 2008] or any portion thereof are
ratified, confirmed and approved.” (ECF #67, Ex. 11, pg. 5).
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in March 2009 . ...” (ECF #67, Ex. 15, pg. 4). The expected capital infusions of $240 mil

ion

and $60 million from AFC to the Bank are referenced again in the final paragraph of this same

section®’

On or about September 30, 2008, the OTS sent and the Bank received a Report of
Examination conducted beginning on August 25, 2008. The Examination Conclusions and
Comments noted that management for the Bank submitted an acceptable business plan to

response to a Memorandum of Understanding that was entered into as a result of the July ]

2008 examination report. However, OTS stated that “[the plan assumed that the bank would

receive a substantial capital infusion by September 30, 2008, which did not occur, therefore
business plan is obsolete.” The report also notified the Bank that its Composite rating had
downgraded, that the bank was operating in an “unsound and unsafe” condition, and that it
deemed to be in “Troubled Condition” as defined by 12 C.F.R. § 563.555. (ECF #67, Ex. 2(
Based on the examination of the Bank and its designation as troubled, AFC was also notifig
it's own composite rating was being downgraded, and that the OTS also considered it to be
“Troubled Condition” as defined by 12 C.F.R. § 563.555. (ECF #67, Ex. 21).

Subsequently, on or about November 19, 2008, the OTS issued separate Cease and

DTS

S5,
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was

).
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orders to the Bank, and to AFC. (ECF #67, Ex. 28, 30). Both the Bank and AFC entered info a

Stipulation and Consent to Issuance of Order to Cease and P&tigulation and Consent”)
for their respective Cease and Desist orders. (ECF #67, Ex. 29, 31). Both Cease and Desi

orders were premised, at least in part, on the failure of the Bank and of AFC to “meet the sg

10

“In addition, a $240 million capital infusion will be provided by [AFC] in September 2008
and an additional $60 million in March 2009.” (ECF #67, Ex. 15, pg. 5).
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capital enhancement and preservation requirements contained within [their] business plan.
(ECF #29, 1 2; ECF #31, 12).

The Bank’s stipulated Cease and Desist order required, among other things, that the
“have and maintain: (I) Tier 1 (Core) Capital Ratio of at least seven percent (7%) and (ii) a T
Risk-Based Capital Ratio of at least twelve percent (12%).” These ratios were ordered to b
obtained “by no later than December 31, 2008" and maintained “at all times thereafter.” (E(
#67, Ex. 28, 11). The Bank’s Stipulation and Consent specified that “[t|he terms of this
Stipulation and of the Order represent the fagreement of the parties with respect to the
subject matters thereof, and constitute the sole agreement of the parties with respect to sud
subject matter.” (ECF #67, Ex. 29, 18(e)). By its terms, the Order remains in effect until
“terminated, modified, or suspended in writing by the OTS. ...” (ECF #67, Ex. 29, 18(f)). C
November 25, 2008, the OTS sent a notice to the Bank advising it that the previous
Memorandum of Understanding between the parties (effective July 15, 2008) was terminatg
November 19, 2008 upon the issuance of the Bank’s Cease and Desist Order. (ECF #67, H
see als&x. 56, pg. 19).

AFC'’s stipulated Cease and Desist ordeguimeed the “Holding Company” to submit for
approval “a detailed capital plan to attain no later than December 31, 2008 and maintain at
Holding Company’s wholly-owned savings association subsidiary, AmTrust Bank . . . (I) Tie
(Core) Capital Ratio of at least seven percent (7%) and (ii) Total Risk-Based Capital Ratio @
least twelve percent (12%).” (ECF #67, Ex. 30, 1 4). It also requires the Board of Directors

AFC to “ensure that [the Bank] complies withaf the terms of its Order to Cease and Desist

Banl

[otal

11

don

X. 37
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issued by OTS on November 19, 2008.” (ECF #67, Ex. 30, 1 8). AFC’s Stipulation and Consent




specified that “[t]he terms of this Stipulatiand of the Order represent the final agreement of
the parties with respect to the subject matters thereof, and constitute the sole agreement of
parties with respect to such subject matter.” (ECF #67, Ex. 31, 18(e)). By its terms, this Orq
also remains in effect until “terminated, modified, or suspended in writing by the OTS. .. .”
(ECF #67, Ex. 31, 18(f)).

The Bank did not meet the capital ratio requirements set forth in its Cease and Desig
Order by the deadline of December 31, 2008. (ECF #67, Ex. 56, pg. 60). In January'of 20C
the Bank submitted a risk reduction plan to the OTS for approval. The plan did not include
means to achieve the 7% and 12% ratios mandated by the Cease and Desist Order, but plg
maintain Tier 1 Core and Total Risk-Based capital ratios about 4% and 8% respectively. (E
#67, Ex. 44, 45). February 20, 2009, following a review of the submitted plan, OTS appro
the reduced parameters of the plan, subject to several oversight conditions. In its condition
acceptance of the plan, the OTS did specifically state, however, that its “non-objection for
AmTrust Bank to operate under the plan continues for so long as the execution of the plan i
successful in meeting its principal objectives and there is no material decline in the financia
condition of AmTrust Bank beyond that which is projected in the plan.” (ECF #67, Ex. 49).

On November 4, 2009, the OTS notified the Bank that it had become “Significantly
Undercapitalized” and subject to “Prompt Cotie Action” (“PCA”) within the meaning of 12
U.S.C. § 18310(b) and 12 C.F.R. 8 565.4(b). (ECF #67, Ex. 77). The Bank’s Total Risk-Ba|

Capital Ration was found to be 5.29%, with a Tier 1 Risk-Based Capital Ratio of 4.00%. (E

11

The plan was originally due sooner, but the Bank obtained an extension until January 5,
2009, for the filing of the plan. (ECF #67, Ex. 47).

-10-

the

er

9,

dgec
CF
ed

Al

2]

sed




#67, Ex. 77). As a result the Bank was required, under 12 C.F.R. 8 565.3(b), to submit a capital

restoration plan or plan amendment to OTS withing 45 days of receiving the notice. The plah

was to provide a means by which the Bank could return to the adequately capitalized ratio levels

set forth in the previously approved risk reduction plan. (ECF #67, Ex. 77, Attach. A). The PTS

also advised the Bank that it could not accept a PCA capital restoration plan unless each
company that directly or indirectly controls the Bank “guarantees that the [Bank] will comply
with its plan until it is adequately capitalized for four consecutive quarters, and ... provides
appropriate assurances of performance.” (ECF #67, Ex. 77, Attach. A). The PCA Standard

Form of Guarantee and Assurances that AFC would be required to sign as a condition for the

acceptance of the PCA capital restoration plan included, among other things, a commitment that

AFC “utilize its available assets, when directed to do so by OTS, to enable the Bank to
implement its capital restoration plan,” subject to the limitations contained in 12 U.S. C. §
1818(b)(1), (9)? (ECF #67, Ex. 77, Attach. C). The Bank never filed the PCA capital

restoration plan, and AFC never executed the standard Form of Guarantee and Assurances.

AFC filed a petition for Chapter 11 reorganization on November 30, 2009. On Decermber

4, 2009, the OTS closed the Bank and appointed the FDIC as receiver.

LEGAL STANDARD

Summary judgment is appropriate when the court is satisfied “that there is no genuing

issue as to any material fact and that the moving party is entitled to a judgment as a matter [of

12

For purposes of this guarantee, “available assets” did not include shares of the Bank held
by the Holding Company or of any intermediate holding company of the Bank held by the
Holding Company. (ECF #67, Ex. 77, Attach. C).
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law.” FED. R. Qv. P. 56©. The burden of showing the absence of any such “genuine issue’
rests with the moving party:

[A] party seeking summary judgment always bears the initial responsibility of

informing the district court of the bador its motion, and identifying those portions

of ‘the pleadings, depositions, answers to interrogatories, and admissions on file,

together with affidavits, if any,” which it believes demonstrates the absence of a

genuine issue of material fact.

Celotex Corp. v. Catretd77 U.S. 317, 323 (1986) (citingb. R. Qv. P. 560). A fact is
“material” only if its resolution will affect the outcome of the lawsunderson v. Liberty

Lobby, Inc, 477 U.S. 242, 248 (1986). Determination of whether a factual issue is “genuine]
requires consideration of the applicable evidentiary standards. The court will view the sum
judgment motion in the light most favorable to the party opposing the mad#latsushita Elec.
Indus. Co. v. Zenith Radio Corgl75 U.S. 574, 587 (1986).

Summary judgment should be granted if a party who bears the burden of proof at trig
does not establish an essential element of their dadon v. American Biodyne, Ine8 F.3d
937, 941 (8 Cir. 1995) (citingCelotex 477 U.S. at 322). Accordingly, “[t]he mere existence of
a scintilla of evidence in support of the plaintiff’'s position will be insufficient; there must be
evidence on which the jury could reasonably find for the plaintiffdpeland v. Machuljs57
F.3d 476, 479 (6Cir. 1995) (citingAnderson477 U.S. at 252). Moreover, if the evidence
presented is “merely colorable” and not “significantly probative,” the court may decide the |¢
issue and grant summary judgmeAnderson477 U.S. at 249-50 (citations omitted). In most
civil cases involving summary judgment, the court must decide “whether reasonable jurors (

find by a preponderance of the evidence that the [non-moving party] is entitled to a vitdict.”

at 252. However, if the non-moving party facdsegyhtened burden of proof, such as clear ang

-12-
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convincing evidence, it must show that it can produce evidence which, if believed, will meet
higher standardStreet v. J.C. Bradford & Cp886 F.2d 1472, 1479&Cir. 1989).

Once the moving party has satisfied its burden of proof, the burden then shifts to the
nonmovant. The nonmoving party may not simply rely on its pleadings, but must “produce
evidence that results in a conflict of nréaéfact to be solved by a jury.Cox v. Kentucky Dep’t
of Transp, 53 F.3d 146, 149 {6Cir. 1995). ED. R. Qv. P. 56(e) states:

When a motion for summary judgment is made and supported as provided in this

rule, an adverse party may not rest upon the mere allegations or denials of the

adverse party’s pleading, but the adverse party’s response, by affidavits or as

otherwise provided in this rule, must settfiospecific facts showing that there is a
genuine issue for trial.

the

The Federal Rules identify the penalty for the lack of such a response by the nonmoving party as

an automatic grant of summary judgment, where otherwise approfddate.

Though parties must produce evidence in support of and in opposition to a motion fof

summary judgment, not all types of evidence are permissible. The Sixth Circuit has concur
with the Ninth Circuit that “it is well settled that only admissible evidence may be considere
by the trial court in ruling on a motion for summary judgmenWiley v. United State20 F.3d
222, 225-26 (B Cir. 1994) (quotindBeyene v. Coleman Sec. Servs., 8684 F.2d 1179, 1181
(9" Cir. 1988)). ED. R. Qv. P. 56(e) also has certain, more specific requirements:

[Rule 56(e)] requires that affidavitsagsfor summary judgment purposes be made

on the basis of personal knowledge, set forth admissible evidence, and show that the

affiant is competent to testify. Rule 56(e) further requires the party to attach sworn

or certified copies to all documents referrethtthe affidavit. Furthermore, hearsay
evidence cannot be considered on a motion for summary judgment.

ed

Wiley, 20 F.3d at 225-26 (citations omitted). However, evidence not meeting this standard may

be considered by the district court unless the opposing party affirmatively raises the issue 0

-13-
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defect.

If a party fails to object before the district court to the affidavits or evidentiary

materials submitted by the other party in support of its position on summary

judgment, any objections to the district court’s consideration of such materials are
deemed to have been waived, and [the Sixth Circuit] will review such objections
only to avoid a gross miscarriage of justice.

Id. at 226 (citations omitted).

As a general matter, the district judge considering a motion for summary judgment is
examine “[o]nly disputes over facts that might affect the outcome of the suit under governin
law.” Anderson477 U.S. at 248. The court will not consider non-material facts, nor will it
weigh material evidence to determine the truth of the malileat 249. The judge’s sole
function is to determine whether there is a genuine factual issue for trial; this does not exist

unless “there is sufficient evidence favoring the nonmoving party for a jury to return a verdig

that party.” Id.

t for

In sum, proper summary judgment analysis entails “the threshold inquiry of determining

whether there is the need for a trial — whether, in other words, there are any genuine factua
issues that properly can be resolved only by a finder of fact because they may reasonably 4
resolved in favor of either party Anderson477 U.S. at 250. It is with this standard in mind

that the instant Motion must be decided.

ANALYSIS

The question at issue in this case is whether AFC faces a “deficit under any committ

e

ment

... to a Federal depository institutions regulatory agency . . . to maintain the capital of” AmTiust

Bank, as contemplated by 11 U.S.C. § 365@¢ction 365(0) provides as follows:

-14-




In a case under chapter 11 of this title, the trustee shall be deemed to have

assumed (consistent with the debtor’s other obligations under section 507), and

shall immediately cure any deficit under, any commitment by the debtor to a

Federal depositary institutions [sic] regulatory agency (or predecessor to such

agency) to maintain the capital of an insured depository institution, and any claim

for a subsequent breach of the obligations thereunder shall be entitled to priority
under 507. This subsection shall not extend any commitment that would
otherwise be terminated by any act of such an agency.

11 U.S.C. 8365 (0).

In this case, the FDIC-R contends that AFC should be deemed to have “committed t(
maintain the capital of AmTrust Bank,” for purposes of § 365(0), by virtue of three separate
documents submitted by AFC to the OTS. These include: (1) the Capital Management Pol
AFC submitted to the OTS on July 30, 2008; (2) the three year strategic business plan, sub
to the OTS on August 8, 2008; and, (3) AFC’s Stipulation and Consent to the formal Cease
Desist Order issued by the OTS on November 19, 2008. The Debtor contends that none of
documents contained a commitment by AFC to maintain the capital of AmTrust Bank.

The parties agree that when the terms of an agreement are clear and unambiguous,
Court need not consider any evidence beyond the plain language of the agreement in orde
determine the rights and obligations of the parti®se Ferro Corp. v. Cookston Group, RLC
585 F.3d 946, 950 (&Cir. 2009);Med Billing, Inc. v. Med. Mgmt. Sciences,.|ri212 F.3d 332,

335 (8" Cir. 2000). “When contract terms are clear and unambiguous, a court must accord

terms their plain meaning.Verizon Advanced Data, Inc. v. FrogNet,.Ir?010 U.S. Dist.

cy
mitte
and

thes

the

those

LEXIS 32595, *21 (S.D. Ohio Apr. 2, 2010). On the other hand, the terms of an agreement or

commitment are considered ambiguous if their meaning cannot be clearly discerned from th

four corners of the document in which they are contained, or when the language can is
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susceptible of more than one reasonable interpretalien.Savedoff v. Access Group,,|624
F.3d 754, 763 (6Cir. 2008). The parties also agree that if an ambiguity exists, the Court ma
consider extrinsic evidence, and utilize other traditional methods of contract interpretation tq
discern the true terms or meaning of the agreentee. Schachner v. Blue Cross & Blue Shielg
of Ohig 77 F.3d 889, 893 (&Cir. 1996).

Both parties in this action contend that the language in the documents containing thg
alleged commitments to maintain the capital of the bank is unambiguous and clear, howeve)

each believes that the supposedly clear and unambiguous language means something mar|

y

kedly

and materially different. Further, both parties contend that even if the Court were to determjne

that the language in the documents creating the alleged commitments is ambiguous, extrins
evidence and general principles of contract interpretation would support their own conclusig
to the meaning of the disputed terms.

Title 11 does not specify any particular form that a “commitment to maintain the capit
of an insured depository institution” must take, or otherwise provide any guidance as to how
determine whether such a commitment has been made. According to the legislative history
this statute, Congress enacted section 365(0) “to prevent institution-affiliated parties from u
bankruptcy to evade commitments to maintain capital reserve requirements of a Federally
insured depository institution.” H.R. Rep. No. 681(l),1Cbng., 2d Sess. 179 (1990),

reprinted in1990 U.S.S.C.A.N. 6472, 6585. There have been only a handful of cases acros

c

nas

al
to
of

5ing

5 the

country that have been faced with the question of determining whether a holding company ade

a commitment to maintain the capital of an FDIC insured bank for purposes of 11 U.S.C. §

365(0). The question has not yet been addressed by any court within the Sixth Circuit.
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In four of the five cases cited by the parties, the courts found that a commitment to
maintain capital” had been made, and that 11 U.S.C. 8 365(0) was applisabl&/olkowitz v.
Fed. Deposit Ins. Corp527 F.3d 959, 973 {Cir. 2008); Office of Thrift Supervision v.
Overland Park Fin. Corp 236 F.3d 1246, 1252 (@ir. 2001);Resolution Trust Corp. v.
Firstcorp, Inc.,973 F.2d 243 (ACir. 1992); Franklin Savings Corp. v. Office of Thrift
Supervision303 B.R. 488, 491 (D. Kan 2004). The fifth found that no such commitment had
been madeSee In re Colonial Bancgrou@001 Bankr. LEXIS 2772 (Bankr. M.D. Ala. Sept. 1,
2010). None of these cases are controlling in the instant action, and they are of limited
persuasive influence because the language allegedly creating the commitment in this case
materially different than the language that created the alleged commitments in each of the g
five cases that have addressed this issue.

The parties agree that these cases stand for the general proposition that Section 364
was enacted to “prevent a holding company from evading its commitments in bankruptcy” a

that a commitment under that section is “an agreement or pledge to do something.” (ECF #

S

ther

27,

pg. 9-10; ECF #40, pg. 2). Beyond that, there is little agreement as to the scope of the holdings

in each case. In the first four cases, the courts were all presented with agreements that inv
written commitments by a holding company, specifically promising to either “infuse sufficien
additional equity capital” into a subsidiary bank, or “absolutely, unconditionally and irrevoca
guarantee... the performance” of a subsidiary b&gaNolkowitz 527 F.3d 9590verland
Park Fin. Corp, 236 F.3d 1246fFirstcorp, Inc.,973 F.2d 243;Franklin Savings Corp.303
B.R. 488 (D. Kan 2004).

There is no doubt that the language at issue in this case does not explicitly state that
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will “infuse” capital or “absolutely, unconditionally and irrevocably guarantee” the performan
of the Bank. However, nothing in the holdirafghese four cases would indicate that these
precise words or phrases are required in order to find that a commitment has been made to
maintain the capital of an FDIC insured bank. Further, the statute does not require a
commitment to “infuse equity capital,” or &absolute guarantee of performance,” although sug
promises are clearly included in the realm of “commitments to maintain capital.”
AFC contends that the language creating the alleged commitments in this case is the
functional equivalent of the language used to create the alleged commitment€atothal
case, which language that court found clearly and unambiguously failed to create a commit
to maintain the capital of the banka re Colonial Bancgroup, In¢2010 Bankr. LEXIS 2772
(Bankr. M.D. Ala. Sept. 1, 2010). This Coursagrees with the strength of the parallels AFC
has drawn between the two cases.

Though the facts i@olonial were similar with regard to the history of the bank’s

h

mnent

distress, and the relationship between the holding company and the bank, the language of the

alleged agreements was materially different. The holding Comp&uglamial pledged to
“assist its subsidiary bank in addressing weaknesses. . . and achieving/maintaining complia

with its . . . Memorandum of Understanding;” taK[e] steps designed to ensure that the Bank

complies with the Memorandum of Understanding;” andia&é appropriate stepsto ensure

that the Bank complies with the Order to Cease and Degistiénial at *41-42 (emphasis

added).

As the court found ilColonial, the alleged commitments in that case were no more than

promises to assist or to attempt, through the implementation of “appropriate steps,” to ensu
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the bank met its obligations under its MOU and Cease and Desist Orders. By including the
words “assist,” and “take appropriate steps,” the language of the agreements explicitly
disclaimed any commitment to actually obtain a specific result. These words constitute a
promise to attempt to facilitate a goal, without promising or guaranteeing that the goal will b
reached. In this case, no such qualifying language was used. The documents AFC subm
the OTS set forth capital ratios that were “absolute minimums and maximums that are not t(
breached,” (ECF #67, Ex. 15, pg. 13, 14); called for “capital infusions from the holding

company to AmTrust Bank (“Bank”) that are sufficient to achieve our problem asset reductid

D

tted 1

) be

n

strategies, absorb accompanying losses, provide appropriate reserves, and improve the Bahk’s

capital ratios from their current levels,” (ECF #67, Ex. 15, pg. 1); stated that AFC “will
contribute approximately $240 million of proceeds from the offering to Bank capital by
September 30, 2008 and an additional $60 million in March 2009 . ...” (ECF #67, Ex. 15,
4); and, agreed that it's Board “shall ensure thatAssociation complies with all of the terms of
its Order to Cease and Desist issued by OTS on November 19, 2008,” (ECF #67, Ex.!30, 1
The language at issue in this case is more direct than the languag€atathial case, and
when isolated in this manner appears, on its face, to be directed at ensuring a specific resu
just promising a vague level of assistance, or pledging to take unspecified “appropriate step
toward the achievement of a particular outcome.

In short, because the language of the alleged commitments in this case is clearly

distinguishable from the language used in cases where a commitment has been found to bg

unambiguously present, and is also clearly distinguishable from the language used in the one

13 The Bank’s Cease and Desist Order required it to maintain specific capital ratios.
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case where a commitment was found to be unambiguously absent, the five cases previousl

decided on this issue offer little guidance in the initial determination of whether the documents

in this case are ambiguous or unambiguous with regard to the creation of a commitment to

maintain the capital of the Bank. Therefores @ourt must review the plain language that is

asserted to contain an alleged commitment, as well as the context of the documents in whigh tha

language appears, in order to determine whether AFC either clearly committed to maintain

capital of the Bank, or whether it clearly did not commit to maintain the capital of the bank.

he

f

neither of these two conclusions is clearly and unambiguously warranted, there would remaln a

guestion of fact on this issue that is best determined at trial.

A. Capital Management Policy/ Three Year Strateqic Business Plan

The first alleged commitment is found in the Capital Management Policy approved by
AFC’s Board of Directors, and submitted to the OTS in July of 2008. The Capital Managem
Policy was submitted jointly by AFC and AmTrust Bank in response to a Report of Examina
requiring the Board of AFC to provide the OTS “with a business plan that provides for redug
of risk and enhancement of capital for the consolidated company,” and a Memorandum of
Understanding entered into between OTS and the Bank. (ECF #67, Ex. 5, 13).

The stated purpose of the Capital Management Policy was to “establish a framework|

ent

lion

tion

for

planning and managing capital adequacy on an enterprise-wide basis for [AFC] and [the Bank].

(ECF #67, Ex. 14). The policy set forth objectives, goals, assessment policies, assessment

measures, and limits and targets for AFC and the Bank’s collective capital position. (ECF #67,

Ex. 13, 14). Under the section captioned “Capital Adequacy Objective,’the policy establish¢
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limits for maintaining the capital positions of AFC and the Bank, collectively. These limits

were defined as “absolute minimums and maximums that are not to be breached.” (ECF #47,

Ex. 13, 14) The defined limits were as follows:

. Tier 1 leverage/Tangible equity to assets of 7 percent.

. Tier | risk based capital to risk weighted assets of 10.5 percent
. Total risk based capital to risk weighted assets of 11.5 percent
. Dividend Payout Ratio (per dividend guidance in this Policy)

(ECF #67, Ex. 13, 14). The targets were set at higher percentages. The FDIC-R contends

the plain and unambiguous language of the Capital Management Policy (“CMP”), as set forth

that

above, constitutes a commitment by AFC to maintain the capital levels of the Bank at or abgve

the ratios defined as absolute limits in the section of the policy captioned “Capital Adequacy

Objective.”

In addition, the FDIC-R claims that the three-year strategic business plan submitted {o the

OTS by AFC and the Bank in August of 2008 (also in response to OTS’s Report of Examingtion

of AFC, and the Memorandum of Understanding between OTS and the Bank) included a
commitment that AFC would raise $500 million in new capital and would contribute
approximately $300 million in capital to the Bank by September 30, 2008. (ECF #27). Th
appears to be no dispute that neither of these alleged commitments were satisfied.

AFC argues that the Capital Adequacy Objectives in the CMP, are not commitments
rather constitute non-binding goals or aspirations, and internal policies. AFC does not
specifically address the FDIC-R’s argument with regard to the Capital Major Planning
Assumptions set forth in the three year strategic business plan, and the FDIC-R does not fo

heavily on this section its arguments either. Although the language in the strategic busines
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is much more direct and detailed with regard to the expected contributions by AFC to the Bank,

similar arguments remain in support of AFC’s position with regard to whether the plan was
intended to be an internal policy or aspirational goal. As will be addressed below, there are)
guestions of fact as to whether any alleged commitments contained within these documentg
“terminated by an act” of the OTS.

There is support for both parties’ positions within the four corners of the CMP. On't
one hand, the CMP states that is purpose and scope is “to establish a framework for planni
managing capital adequacy on an enterprise-wide basis for [AFC] and [the Bank].” (ECF #
Ex. 14). It lists the limits under a heading entitled “Capital Adequacy Objectives,” which wo
connote a goal versus a requirement, and indicates that AFC “desires” (as opposed to com
to maintain ratios consistent with the OTS’s requirements for “well-capitalized” status. Furt
after listing the limits and targets, the CMP states that “AmTrust Boards, together with
management, shall periodically reassess, and adjust as necessary, the ongoing appropriate

the aforementioned limits and targets in conjunction with prevailing business strategies and

also

wer

Ness

risk

levels.” (ECF # 67, Ex. 14). Each of these excerpts would suggest a context in which the limits

and targets may have been aspirational or situational, and were not meant to be a binding
commitment to maintain capital ratios at the described lé¥els.
On the other hand, the CMP lists objectives or considerations of the policy in a sepat

section apart from the setting of capital ratio limits; it indicates that the document contains b

14

Under the definitions set forth in the CMP, the capital ratios also appear to apply to the
Bank and AFC collectively. There remains a question of fact as to whether this means that
each entity was to maintain the stated level of capital ratios, whether the ratios applied to
the combined capital levels of the two entities, or whether AFC was jointly responsible for
maintaining the Bank’s capital levels at the stated ratios.
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policies and “requirements” and it requires that the Chief Financial Officer “shall ensure” that

appropriate resources are available to “achieve compliance.” The CMP also addresses
regulatory requirements and restrictions anthissefore, not necessarily limited to providing a

framework for internal policy and procedures. Further, the section on limits and targets

distinguishes between aspirational goals (targets), and absolute minimums to be maintaineg

(limits), and, as argued by the FDIC-R, it provides that in the event the absolute limits are
breached, AFC is required to “restore capital and/or capital ratios back to levels that comply
the limits.” (ECF #67, Ex. 14¥. Further, AFC argues that the CMP was intended to remain
flexible, however, the Memorandum of Understanding between the OTS and the Bank
specifically prohibited any “major modificatiomd the Business Plan... without prior written
Regional Director approval.” (ECF # 67%.ELO). Although AFC was not a party to the

Memorandum of Understanding, the Management Action Policy, which includes the CMP a

with

nd

the three year strategic business plan as tabs, was submitted as a joint plan/policy of the Bank

and AFC, pursuant to both the Memorandum of Understanding and a Report of Examinatiof
applied to AFC.
Separate and apart from the arguments addressing the specific language and conte

provided in the CMP, AFC contends that the CMP could not have been a binding commitme

15

AFC mistakenly argues that this is a misstatement of the requirements set forth in the
Policy, citing a later passage that addresses breaches to the targets (not the limits) set forth
in the CMP. (ECF #40, pg. 6; see also ECF #51). The CMP states that if targets are
breached, the Management must identify reasons and provide the Boards a plan to restore
capital back to the targeted levels. However, the FDIC-R is correct that the CMP’s
provision with regard to a breach of the absolute limits is more compelling, requiring that
AFC actually restore capital and/or capital ratios back to levels that comply with the limits,
not just identify problems and create a plan for restoration. (ECF #67, Ex. 14).
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the OTS because AFC was not required to submit that plan by the OTS. There is some evifenc

to refute this position, however. The stipulated documents show that the submission of the
Management Action Plan, which contained the CMT as an attachment (Tab C) was in
“response[] to issues and requirements identified ... as Matters Requiring Board Attention in
OTS’s Report of Examination] of AmTrust Fmaal Corporation ...” transmitted on June 18,
2008. (ECF # 67, Ex. 13). The Report of Examination specifically required AFC to “provide
OTS with a business plan that provides for reduction of risk and enhancement of capital for
consolidated company.” (ECF # 67, Ex. 5, pg-®3Based on its content, the CMP appears to
satisfy this requirement. The CMP was submitted as an attachment to the Management Ac

Plan, which also incorporated an executive summary of the three year strategic businéss pl

[the

the

fion

AN,

and it addressed the reduction of risk, and enhancement of capital for the consolidated conpany

Further, even if the CMP was not a required submission, AFC could still have made &

commitment proactively or voluntarily in order to gain the confidence of the OTS and attemy

influence its handling of the clearly declining capital levels at the Bank. Therefore, a questig

with regard to which parts of the submission, if any, were required to be submitted by AFC in

16

It is unclear whether AFC contends that the only the three year strategic business plan was
required to satisfy the Report of Examination, whether the Management Action Plan should
be deemed to satisfy the requirements without consideration of the CMP or the three year
strategic plan, or whether AFC believes no submission was actually required. It should be

noted, however, that if the three year strategic business plan was the required submission, it

too contained alleged commitments to maintain the capital of the bank, and explicitly
called for an infusion of capital from AFC to the Bank.
17
Although the actual strategic business plan was not submitted until August 8, 2008, the
original submission of the Management Action Plan, submitted July 30, 2008 showed the
business plan as an attachment (Tab A) to the main Management Action Plan, and
indicated that an executive summary was included at that tab, pending completion of the
full business plan which would be submitted at a later date.
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response to the June 18, 2008 Report of Examination; whether the mere submission of the

plan

(or some part of it) satisfied the OTS requirement, or whether the OTS expected or requireq that

the details of the plan must be actually effectuated in order for AFC to be in compliance with its

requirements; and, whether AFC made a voluntary but binding commitment, upon which thg

OTS was entitled to rely, in order to avoid further regulatory actions or conseqtfences.

Based on the combination of the specific language creating the alleged commitments and

the context of the documents in which that language is contained, the Court cannot say as &

matter of law that these documents evidence an unambiguous commitment to maintain the

capital of the bank, nor can it say as a matter of law that no such commitment was contained

within those documents. Therefore, the Court finds that a substantial question of material fact

exists with regard to whether the CMP and/or the strategic business plan constituted a

commitment to maintain the capital of the bank for purposes of 11 U.S.C. § 365(0).

AFC has also argued that if any commitments was contained in the documents submnjitted

as part of the Management Action Plan, theyenterminated or modified by the OTS either by

virtue of the statements made in the Bank’s August 25, 2008 Report of Examination, or at the

latest, when AFC and the Bank stipulated to their respective Cease and Desist Orders on

18

In the August 25, 2008 Report of Examination, the OTS indicated that the Bank had
“complied with [the business plan] requirement by submitting an acceptable business plan
to OTS.” (ECF #67, Ex. 20). This could indicate that submission, itself, constituted full
compliance for the Bank, although no corresponding statement could be found with regard
to AFC’s compliance. Providing evidentiary support for the alternative conclusion (that
satisfaction of the terms and requirements in the plan was required in order to comply with
the OTS mandate), the Stipulated CeaskResist Order between OTS and AFC stated
that OTS believed the Order was necessary because of “the failure of the Holding
Company to meet the specific capital enhancement and preservation requirements
contained within the Holding Company’s business plan.” (ECF #67, Ex. 31, pg. 2).
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November 19, 2008. In support of this position, AFC notes that the OTS declared the three|year
strategic business plan “obsolete” in its Report of Examination of the Bank on August 25, 2008.
(ECF #66, Ex. 20) Although this is evidence that the Bank did not live up to the terms of its
plan, and may be some evidence suggesting that the OTS may have abandoned its expectations
for any results under the pl&hit does not conclusively show that the OTS acted to terminate
any commitment contained therein, which is the statutory requirement for absolving AFC of lany
commitment made for purposes of 11U.S.C. § 365(0). Further, this statement does not expressl:
apply to any alleged commitment contained in the CMP.

AFC also notes that the Cease and Desist Orders lowered the capital ratios that the Bank
was expected to maintain, in effect arguing that when the OTS issued the Cease and Desis}
Orders, and accepted AFC'’s stipulation, it acted to terminate any prior commitment to maintain
the capital of the bank at previously specified levels or amounts. This argument has
considerable logical appeal, however, AFC has not submitted any actual evidence that would
irrefutably show that its Cease and Desist Order superceded any commitments it may have|mad
in prior agreements.

Although the Bank was expressly released from the terms of its Memorandum of

Understanding, the OTS did not expressly terminate or modify the requirements it had impojsed

19

AFC also cites to an OTS internal email that stated: “We had not approved the plan they
sent us.” (ECF# 78, Ex. 2). This statement is contradicted by the language in the August
25, 2008 Report of Examination, which stated that Bank had “complied with [the business
plan] requirement by submitting acceptableéousiness plan to OTS.” (ECF #67, EX.
20)(emphasis added).

20

Acknowledging that a party has defaulted on an obligation does not nullify the fact that
the obligation exists or that a commitment had been made.
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on AFC through the June 18, 2009 Report of Examination. On November 25, 2008, the OT|

sent a notice to the Bank advising that the 2008 Memorandum of Understanding between tf

S

e

parties was terminated upon the issuance of the Cease and Desist Order directed at the Bank.

(ECF # 67, Ex. 33; see also ECF # 67, EX. 56, pg. 19). This is clear evidence that the Bank
obligations under the Memorandum of Understanding had been terminated or modified by t
terms of its Cease and Desist Order. However, no such notice or acknowledgment appears
have been issued to AFC with regard to its obligations under the June 18, 2008 Report of
Examination, or any alleged commitments it made through its submission of the CMP or the
three year strategic business plan.

The terms of the Cease and Desist Order, and the Stipulation and Consent also fail {
clarify whether the Order was intended to terminate or modify any obligations AFC may hav
had under the CMP or the three year strategic business plan. It is unclear whether the Ceal
Desist Order was intended to supercede earlier obligations or whether it was meant to prov
interim structure and set of even strictaquieements that would apply only until AFC regained
its “adequately capitalized” status. The statutory structure of the banking laws allows and €
mandates that the OTS take progressive steps to formally address and regulate the activitig
Banks that fall below specific capital ratios. This does not mean that once the lowest allow|
ratios are reestablished, the Bank is not still subject to requirements or controls aimed at

restoring more appropriate levels or at maintaining an even higher level of capitafization.

21

This would be the equivalent of a teachbr a parent taking progressively stronger
actions against a student who dropped from a B average, to a C average, to a D average,
and then to an F. Once the student reestablished a D average after having fallen to an F,
they would not be relieved of the obligations and responsibilities that were intended to
bring them from a D back to a C, or from a C back to a B.
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The language contained in AFC’s Cease and Desist Order makes no reference at all

CMP, the three year strategic business plan, or any obligations undertaken as a result of th

18, 2008 Report of Examination. It neither reaffirms any such obligations, nor terminates any

such obligations. The language contained in AFC’s Stipulation and Consent also fails to
specifically address any prior commitments or obligations arising under the documents at is
It does, however, provide language that could possibly support either the FDIC-R’s position
AFC'’s position as to whether the Cease and Desist Order was meant to supercede or termi
any prior obligations under the CMP or the three year strategic business plan.

Paragraph 6 of the Stipulation and Consent specifies that “[n]othing in this Stipulatior

accompanying Order shall inhibit, estop, bar or otherwise prevent OTS from taking any othe

to th

P Jun

Sue.

or

nate

| Or

-

action affecting the Holding Company if at any time OTS deems it appropriate to do so to fulffill

the responsibilities placed upon OTS by law.” (ECF # 67, Ex. 31, pg. 4). It also states in

paragraph 7 that the “Holding Company acknowledges and agrees that its consent to the is
of the Order is solely for the purpose of addressing the matters addressed herein, consister
Paragraph 6 above, and does not otherwise release, discharge, compromise, settle, dismis
resolve, or in any way affect any actions, charges against, or liability of the Holding Compan
that arise pursuant to this action or otherwise, and that may be or have been brought by an
governmental entity other than OTS.” (ECF # 67, Ex. 31, pg. 4). These provisions limit the
scope of the agreement, and allow the OTS, and other federal agencies to continue to enfo

matters and liabilities not directly addressed by the Stipulation and Consent. With regard tq

those matters addressed in the Stipulation and Consent, however, the agreement specifically

states that “the terms of this Stipulation afidhe Order represent the final agreement of the

-28-

Suan

t witl

y

[Ce




parties with respect to the subject matters thereof, and constitute the sole agreement of the
with respect to such subject matters . ...” (ECF # 67, Ex. 31, pg. 5).

The matters addressed in AFC’s Stipulation and Consent are the facts that the OTS

parti

believed AFC had “engaged in unsafe and unsound banking practices, including the failure| [of

AFC] to meet the specific capital enhancement and preservation requirements contained wi
[its] business plan,” and that AFC’s “whollysmed savings association subsidiary, AmTrust
Bank ... operating with an unsafe level of adversely classified assets relative to existing cor¢
capital plus allowances for loan and lease losses.” (ECF # 67, Ex. 31, pg. 2). This could bg
interpreted to mean that the Cease and Desist Order addresses AFC’s obligations under th

business plan, or it could be read to have a more limited scope, addressing only the direct

[thin

1%

consequences of AFC’s current default of its obligations under the business plan. The former

interpretation would lead to the conclusion that prior agreements or obligations under the
business plan are superceded by the Cease and Desist Order, while the later interpretation
support a finding that the Order did not supercede any on-going requirements or commitme
made within that plan. Further, it is unclear whether the “business plan” referenced in the d
and Desist Order refers to the Management Action Plan, the CMP, the three year strategic
business plan, or any combination of those documents. Therefore, the Court finds that the
continuing validity of any alleged commitments made by AFC in the CMP or the three year
strategic business plan is neither clearly established nor precluded by the terms of AFC’s
Stipulation and Consent or of its Cease and Desist Order. Consequently the ongoing
enforceability of those alleged commitments remains a question of fact that is disputed by t}

parties.
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B. Cease and Desist Order

Another commitment to maintain the capital of the Bank was allegedly made by virtu
AFC'’s Stipulation and Consent agreeing to the terms of a Cease & Desist Order issued by
OTS. On or about November 19, 2008, the OTS issued separate Cease and Desist Orders
Bank and to AFC. (ECF # 67, Ex. 28, 30). Both the Bank and AFC stipulated to the issuan
their respective Orders. (ECF # 67, Ex. 29, 31). The Bank’s Cease and Desist Order req
that it “have and maintain: (I) Tier 1 Capital Ratio of at least seven percent (7%) and (ii) a T
Risk-Based Capital Ratio of at least twelve percent (12%).” These ratios were to be achiev
“no later than December 31, 2008" and maintained “at all times thereafter” (ECF # 67, Ex.
1 1). AFC’s Cease and Desist Order required, among other thihgs the Board of Directors

of AFC “shall ensure that the [Bank] complies with all of the terms of its Order to Cease ang
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the
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Desist issued by OTS on November 19, 2008.” (ECF # 67, Ex. 30, 1 8). The FDIC-R argues

that this provision in AFC’s Cease and DeS€stler is clear and unambiguous, and that it

constitutes a commitment to maintain the capital of the Bank at the ratios specified in the B
own Cease and Desist Order. The FDIC-R contématsparagraph eight of the stipulated Ceag
and Desist Order required AFC’s Board to ensure that the Bank meets its assigned capital
and that paragraph four required AFC to submit a plan showing how those ratios would be

In support of its position, the FDIC-R cites to a wide range of cases in a variety of

22

The Cease and Desist Order also required AFC to submit “a detailed capital plan to attain
no later than December 31, 2008, and maintain at the Holding Company’s wholly-owned
savings association subsidiary, AmTrust Bank ... (1) Tier 1(Core) Capital Ration of at least
seven percent (7%) and (ii) Total Risk-Based Capital Ratio of at least twelve percent
(12%).” (ECF # 67, Ex. 30, 1 4).
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contexts that have held the word “shall” is used to create a mandatory obliga¢iene.g.,
United States v. Monsanté91 U.S. 600, 607 (198%pciete Nationale Industrielle Aerospace
v. U.S. Dist. Court for th S. Dist of lopé82 U.S. 522, 534, n. 15 (198Aewitt v. Helms459
U.S. 460, 471 (1983))nited States v. Yound24 F.3d 499, 507 {6Cir. 2005);Plaut v.
Spendthrift Farm, Ing 1 F.3d 1487, 1490, n. 41€ir. 1993), aff'd 514 U.S. 211 (1995).
Further, there is little dispute that the plain meaning of the word “shall” creates a mandate ¢

requirement.Seee.g, Merriam-Webster’s Collegiate Dictionary 1143 {%¢. 2008).

The FDIC-R also cites several cases, stemming from a variety of circumstances, that

have held the word “ensure,” especially when coupled with the predicate “shall” creates a
mandatory obligationSee, e.g., Nat'| Endowment for the Arts v. FinE34 U.S. 569, 590-91
(1998);Nat’l Treasury Employees Union v. Cher{a@fb2 F.3d 839, 858 (D.C. Cir. 2006);
American Fed’'n of Gov't Employees, AFL-CIO v. Ga#é&§ F.3d 1316, 1336 (D.C. Cir. 2007);
United States v. Linco)i277 F.3d 1112, 1113-14€ir. 2002);United States v. Degenhaydt
405 F. Supp.2d 1341, 1349 (D. Utah 2005). Therefore, the FDIC-R argues that the plain
language in AFC’s Cease and Desist Order creates a mandatory obligation making AFC
responsible for the Bank’s achievement of the capital level ratios set forth in the Bank’s ow
Cease and Desist Order.

In further support of this position, the FDIC-R argues that AFC’s Cease and Desist
Order was issued as a condition of keeping the Bank out of receivership. The parties agref
absent AFC'’s stipulation to abide by the terms of the Cease and Desist Order, the OTS wo

have been within its rights to place the Bank in receivership. (ECF #40, pg. 7). As shown

the many discussions at AFC Board meetings, Ale@rly had a serious interest in keeping the
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Bank out of receivership, and thought that it vebloénefit by entering into the Stipulation and

Consent and by agreeing to the requirements set forth therein. (See Minutes of AFC Board
Meetings, ECF #67). Further, the FDIC-R has provided evidence that AFC was the only p
that could raise capital for AmTrust Bank, thereby improving the Bank’s capital ratios. (EC

77, Ex. G-1). The FDIC can, therefore, argue that the only way to truly ensure the Bank’s

Arty

- #

achievement of the required capital rations would be for AFC to provide capital that could pot

otherwise be raised or obtained by the banks own efforts. Thus, in order for the Cease ang
Desist Orders to have any real effect, theS®iad to require a commitment from AFC, and not
just the Bank, if it really intended to have the Bank return to a safe level of capitalization. T
interpretation of the circumstances surroundirggdieation of AFC’s Cease and Desist Order,
and of the meaning and intent of that Order is wholly consistent with the language employe
within the Cease and Desist, and the Stipulation and Consent entered into by AFC. HoweV
is not necessarily the only reasonable interpretation that can be drawn .
AFC argues that the term “ensure” does not create a mandatory obligation, but rathg
indicates an internal policy goal. In support of this contention, it points to the use of the wo
“ensure” in OTS’s Budget and Performance Plan, and in the FDIC’s own 2009 Annual

Performance Plari® AFC in essence argues that because the word “ensure” was used in the

23

This argument relies on extrinsic evidence in an attempt to prove the meaning of the
terms of the Cease and Desist Order. Generally type of extrinsic information would not be
properly considered unless and until the Court had determined that the terminology in the
Cease and Desist Order is ambiguous. In this instance, however, the Court has addresse
the argument before determining the issue of ambiguity because the banking field is
riddled with language that holds special meaning within the industry, and evidence of the
use of language as a term of art, can be considered in the original determination of
whether an agreement is ambiguous or unambiguous.
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contexts without creating any legal commitment of financial resources, it could not possible
construed as creating a commitment when used in AFC’s Cease and Desist Order. This
argument is unconvincing. Comparing the use of the word “ensure” in internal performancg
plans to its use in a Cease and Desist Order requiring the action of a third party is like
comparing apples and oranges. The use of the word “ensure” does not create a commitme
an internal policy because the promise to “ensure” certain financial goals is not made to an
outside the company. If the OTS stated that it would ensure some financial goal in its own
internal performance policy, there is no committrtera third party. Therefore, even if it was
intended to be a commitment, that obligation is unenforceable or illusory, because there is
one with standing to enforce it. Similarly, if the FDIC makes a statement that it will “ensure
that a bank’s capital is adequate to weather the stresses of a more difficult financial
environment,” in its own internal performance policy, it is not making a commitment to a thiy
party, and any obligation it may create is also unenforceable because there is no one with
standing to enforce ff. If AFC had only promised itself, through some internal policy, that it
would ensure the bank’s performance, that promise or commitment would not be enforceak

under 11 U.S.C. § 365(&). However, 11 U.S.C. § 365(0) specifically gives the FDIC-R

24

Certainly, however, if employees of either of these entities were responsible for a failure
to obtain the goals these policies sought to ensure, they could potentially face internal
consequences for that failure.

25

In fact there are several places within the Management Action Plan, and even the CMP
where the word “ensure” is clearly used to describe an internal goal or objective of AFC.
The FDIC-R does not allege that a commitment to the OTS was made each time the word
“ensure” is used. There is a clear differentiation between the legal and practical
consequences associated with a stated “goal, ” “objective,” or “plan” to “ensure” that
something happens, and a commitment or binding agreement, made to a third party, to
“ensure” that something happens.
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standing to enforce a commitment that AFC makes to the OTS to maintain the capital of the

Bank. There is no question that the Cease and Desist Order was not an internal policy, or
AFC made an enforceable commitment to the OTS when it entered into the Stipulation and
Consent to abide by the terms of its Cease and Desist Order. The only question is whethe
commitment to ensure that the Bank meets certain ratios equates to a “commitment to mail
the capital” of the Bank.

AFC also contends that because parageagiht was directed at the Board and did not
specifically name AFC (the holding companig)cannot be construed as a performance
obligation of the company. AFC argues that when an obligation is directed at the Board, it
only refer to oversight functions. AFC’s@se and Desist Order sets forth obligations
specifically assigned to the “Holding Company,” in paragraphs 1-3, 4(a), and 5-7. In parag

eight, and paragraph 4, subsection (b), the Cease and Desist Order requires “the Board” tg

perform some obligation. AFC argues that this is a clear indication that it is only accountaljle

for actual performance obligations when the “Holding Company” is referenced, and that the
requirements assigned to the Board are merelgsmie functions, and not requirements of the
company. There is no language in the Cease and Desist Order that directly supports this

interpretation. Paragraph 4(b) requires the Board to “monitor and review the sufficiency of

Association’s capital position in relation to the Association’s risk profile on a quarterly basis,

The plain language of this subsection makes ¢hesrit involves an oversight function assigned
to the Board, and by its own terms does not impose any requirement to achieve a specific
performance goal. The language in paragraph eight does not so clearly restrict the Board’s

obligations to the mere oversight of Bank’s position. Rather the language in paragraph eig
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specifically states that the Board “shall ensure” that the Bank achieves the obligations set f
in its own Cease and Desist Order.

Although AFC argues that if the Court does not view the requirements specifically
directed at the “Board” as addressing only oversight functions, the apparently intentional
distinction made between “the Holding Company” and “the Board” would be mere surplusg
and that this result would run contrary to established contract law. However, it could just a
easily be argued that if the Court interpreted paragraph eight as directive to provide oversig
the bank with regard to its capital ratios, that paragraph would be mere surplusage becaus
paragraph 4(b) already requires the Boargravide oversight and monitoring of the Bank’s
capital positions.

AFC admits that under federal and Ohio law a corporation cannot act except througf
actions of its Board, and there is no legal distinction between a corporation and the board g
corporation. See In Re Cardinal Health, Inc. ERISA Lijt4R4 F. Supp. 2d 1002, 1050 (S.D.
Ohio 2006);United Tel. Credit Union v. Robert875 N.E.2d 927, 930 (Ohio 200Farey v.
Youngstown Osteopathic Hosp83 N.E.2d 582, 584 (Ohio Ct. App. 2002). Further, AFC dog
not dispute that paragraph eight imposes digatton on AFC and not just its Board members.
Therefore, the Court cannot say, that paragraph eight unambiguously fails to establish a
commitment by AFC to maintain the capital of the Bank, merely because the alleged
commitment was made on behalf of the Board and was not expressly directed at “the Holdi
Company.”

AFC further argues that even if the Cease and Desist Order did originally create a

commitment to maintain the capital of the Bank, it was excused from any commitment that
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have existed in the Cease and Desist Order when the OTS accepted the Risk Reduction P

an

submitted jointly by AFC and the Bank. The Cease and Desist Order provided that its terqs

would remain in effect until “terminated, modified, or suspended in writing by the OTS. (EQ
#67, Ex. 29, 18(f)). The OTS did approve the Risk Reduction Plan in writing by virtue of a

letter dated February 20, 2009, and the Risk Reduction Plan specified that it was premised
the assumption that “no further capital contributions will be received from the holding comp
or outside sources,” (ECF # 67, Ex. 45, pg. 18). However, the OTS’s approval of the Risk
Reduction Plan was specifically conditioned on the Bank’s ability to successfully execute t
proposed plan. (ECF #67, Ex. 49). There is no question that the Bank did not successfully
execute its plan, and that its financial condition materially declined beyond the limits projec
in the plan. Therefore, the terms of the Risk Reduction Plan did not modify or terminate the
requirements in the Cease and Desist Orders because the conditions under which the OTS

agreed to accept the Plan were never sati&fied.

26

This same reasoning applies to override AFC’s argument that even if a commitment was
made, the ratios required of the Bank were reduced by virtue of the lower ratios set forth
in the Risk Reduction Plan. In response tageaph four of the Cease and Desist Orders,
the Bank and AFC jointly developed and submitted a risk reduction plan to the OTS.
(ECF # 67, EX. 45). That plan reduced the Bank’s capital ratio requirements to four
percent for Tier 1 Core, and eight percent for Total Risk-Based capital ratios. By the
terms of the Cease and Desist Order, the original seven and twelve percent ratios remaine
in effect until “terminated, modified, or suspended in writing by the OTS. (ECF #67, EX.
29, 18(f)). AFC argues that the required seven and twelve percent ratios were altered by
the OTS’s acceptance of the Bank’s and AFC'’s collective Risk Reduction Plan. As stated
above, the OTS did approve the lower ratios contained in the Risk Reduction Plan in
writing by virtue of a letter dated February 20, 2009, however, that approval was
specifically conditioned on the Bank’s ability to successfully execute their proposed plan.
(ECF #67, Ex. 49). The OTS'’s conditional acceptance of this plan did not, in fact,
override or modify the terms of the Cease and Desist Orders because the Bank did not
meet the conditions required for the OTS’s approval of the proposed modification.
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Based on the arguments of the parties, and having reviewed all of the language con
in AFC’s Cease and Desist Order and Stipulation and Consent, the Court finds that the me
of the language contained therein could be susceptible of more than one reasonable
interpretation.

AFC'’s remaining arguments address the parties’ intent with regard to the creation of]
commitment by AFC to maintain the capital of the Bank. AFC provides extrinsic evidence t
allegedly proves AFC did not, or could not have intended to make a commitment to OTS to
maintain the capital of the Bank. However, this evidence is not conclusive. The FDIC has
presented evidence supporting its contention that a commitment was made, and has prese
arguments showing that the language of the documents at issue contradicts some of the
testimony and arguments put forth by AFC. As there is clearly a material dispute as to the
meaning and enforceability of the three statements alleged to have created a commitment
maintain the capital of the bank for purposes of 11 U.S.C. § 365(0), and as both sides have
submitted evidence and argument that would reasonably support their own positions on thi
matter, the Court finds that neither party is entitled to judgment as a matter of law under the

summary judgment standard. Therefore, a full trial is warranted on these issues.

C. Equitable Estoppel

AFC argues that even if it did make a commitment to maintain the capital of AmTrus

faine

ANing

a

hat

also

hted

o

[

Bank, the FDIC-R should be barred from enforcing the commitment by the doctrine of equitable

estoppel. AFC contends that because OTS took no action against AFC in connection with

alleged capital maintenance commitment, and kwxcthe FDIC did not notify AFC of its intent
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to recover the deficit remaining under the alleged capital maintenance commitment before
filed for bankruptcy, the FDIC-R should be barred from seeking any recovery based on the

alleged commitment.

This argument fails for several reasons. First the FDIC, in its capacity as Receiver g

AmTrust Bank, cannot be estopped based on the conduct or the inaction of the FDIC

Corporation or the OTS. As a matter of law, a party cannot be equitably estopped based o

\FC

—h

N the

conduct of a third party. The FDIC in its capacity as Receiver is a separate and distinct entity

from the FDIC Corporation and from the OTS&ee generally Fed. Sav. & Loan Ins. Corp. v.
Burdette 696 F.Supp. 1183, 1188 (E.D. Tenn. 19&H)|C v. White 828 F.Supp. 304, 311
(D.N.J. 1993).

Further, the law of estoppel as it applies to the FDIC, as a government agency, requ
showing of affirmative misconduct, and is not an available defense based on a failure to no
or otherwise take proactive steps to inform or warn anyone of its intent to enforce its legal
authority or obligationsSee, e.g., Premo v. United Sta%s29 F.3d 540, 547 {&Cir. 2010);
Michigan Express, Inc. v. United Stat834 F.3d 424, 427-28'(&Cir. 2004). No affirmative
misconduct by the FDIC or the FDIC-R has beergalie It is irrelevant to the enforcement of
the statute whether the OTS or the FDIC Caaion ever had any actual intent of enforéing

the alleged commitment prior to AFC'’s filing for bankruptcy. Unless the OTS terminated,

27

The OTS's intent to enforce the alleged commitment can be distinguished from the
parties’ intent to create or enter into such a commitment. Parties, not infrequently, may
enter into binding agreements, which when breached are not enforced. The “injured”
party may have a variety of business or personal reasons not to enforce a contract or other
commitment. A decision not to enforce a right, however, does not render the right
unenforceable.
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modified, or suspended the alleged commitment in wriiingas fully enforceable by the
FDIC-R once AFC filed for bankruptcy. 11 U.S.C. 8 365(0). Further, as a matter of genera|
common sense, the FDIC-R simply cannot be held to a duty, legally or equitably, to inform AFC
of its intent to enforce a bankruptcy statbefore AFC ever even filed for bankrupt®y For

these reasons, AFC’s defense of equitable estoppel fails as a matter of law.

28

This argument is even less credible because AFC filed for bankruptcy before the Bank
was put into receivership, and the FDIC-R was appointed. AFC filed a petition for
Chapter 11 reorganization on November 30, 2009, and the FDIC-R was appointed
following the closing of the Bank on December 4, 2009. (ECF # 67, pg. 16).
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CONCL USION

The Court finds that there is a question of material fact with regard to whether the C
and/or the three year strategic business plan submitted jointly by AFC and the Bank contai

commitment by AFC to maintain the capital of the Bank. Further, there is a question of fact

MP

ned a

as

to whether the issuance of AFC’s Cease and Desist Order of November 19, 2008, and/or AFC's

Stipulation and Consent to the Cease and Desist Order, constituted an act by OTS that
terminated any prior commitment by AFC to maintain the capital of the Bank.

The Court also finds that AFC’s Ceasaldesist Order and accompanying Stipulation
and Consent are ambiguous with regard whether they included a commitment by AFC to
maintain the capital of the Bank. In addition, there is evidence to support the positions of |
AFC and the FDIC-R, therefore, a trial is neceg$a make a determination as to whether AFG
made a commitment to maintain the capital of the Bank for purposes of 11 U.S.C. § 365(0)
Further, if a commitment was made by virtue of any of these document, there also remains
guestion of fact as to what deficit remains under the alleged commitment(s).

Therefore, the Motion of the Federal Deposit Insurance Corporation for Partial Sumir|
Judgment Against AmTrust Financial Corporation (ECF #27), and the Debtor’s Motion for
Summary Judgment on Capital Commitment Claim (ECF #25) are both DENIED. Trial is s¢

for April 18, 2011 at 8:30 a.m.. IT IS SO ORDERED.

/sl Donald C. Nugent
DONALD C. NUGENT
United States District Judge

DATED: January 31, 2011
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