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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF OHIO
EASTERN DIVISION

GARY L. SMITH, ) CASE NO. 1:10CV1368
Plaintiff,
MAGISTRATE JUDGE
GEORGE J. LIMBERT
2
MICHAEL J. ASTRUE, ) MEMORANDUM OPINION & ORDER
COMMISSIONER OF )
SOCIAL SECURITY, ))
Defendant. ))

Gary L. Smith (*Plaintiff”) seeks judicial reew of the final decision of Michael J. Astrue
(“Defendant”), Commissioner of the Sociakcrity Administration (“SSA”), denying his
applications for Disability Insurance Benefit®(B”) and Supplemental Security Income (“SSI”).
ECF Dkt. #1. For the following reasons, the Court AFFIRMS the Commissioner’s decision and
DISMISSES Plaintiff's complaint in its entirety with prejudice:

I PROCEDURAL HISTORY

Plaintiff filed an application for SSI on @ber 20, 2003 and filed an application for DIB
on November 4, 2003, alleging an onset datélay 1, 2003 in both applications. Tr. at 57, 395-
396. The SSA denied the applications initially and on reconsiderdtdoat 44-54, 400-4009.

Plaintiff thereafter requested a hearing betorddministrative Law Judge (“ALJ”) and the
hearing was held on August 7, 2007. Tr. at 414thAthearing, the ALJ received testimony from
Plaintiff, who was not represented by counselJonathan Nusbaum, a medical expert (“ME”), and
Barry Brown, a vocational expert (“VE”). Tr. at 414..

On August 28, 2007, the ALJ issued a NotideDecision — Unfavorable, finding that
Plaintiff was not disabled. Tr. at 34. Plaihtequested review of the ALJ’s decision by the
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Appeals Council, but the Appeals Council denied the request for reldeat 2-12.

On June 18, 2010, Plaintiff filed the instanitsind Defendant thereafter filed an answer.
ECF Dkt. #s 1, 12. On December 23, 2010, PHitied a brief on themerits, and on March 22,
2011, Defendant filed a brief on theerits. ECF Dkt. #s 15, 19n April 4, 2011, Plaintiff filed
a reply brief. ECF Dkt. #20.
1. SUMMARY OF RELEVANT PORTIONS OF THE ALJ'S DECISION

In his decision, the ALJ found that Plaintifffeered from alcoholic hepatitis, alcohol abuse,
bipolar disorder, depression, personality disoedet borderline intellectual functioning (“BIF”),
which qualified as severe impairments under®B.R. §416.920(c). Tat 19. The ALJ next
determined that Plaintiff did not have an impa#nt or combination of impairments that met or
medically equaled one of the impairments listed in 20 C.F.R. Part 404, Subpart P, Appendix 1
(“Listings”). 1d. at 26.

The ALJ founc thar Plaintiff hac the residua functiona capacit) (“RFC”) to perforrr light
work, which includec the following limitations: lifting, carrying, pushing and pulling up to twenty
pound: occasionlly and ten pounds frequently; siting astnding and/or walking for up to six
hours perworkday occasione stooping simple one to two-steyf instructiona work, with na strict
deadline or productior quotas the demonstratio of work task: rathe thar writteninstructions no
frequen change in the work place and dealing with -werkers and supervisors only on a
superficialevel. Tr. at 27. The ALJ determined that RL#f had no past relevant work and he had
a limited educationld. at 32.

Base(ontherecorcanc the VE's testimony the ALJ determine that Plaintiff hacthe RFC
towork in jobs existing in significan number in the nationa economy sucl asa machincoperator,
inspector and cleaner. Tr. at 33.

. STEPS TO EVALUATE ENTITLEMENT TO SOCIAL SECURITY BENEFITS

An ALJ must proceed through the required sequential steps for evaluating entitlement to

DIB and SSI. These steps are:



1. An individual who is working and engaging in substantial gainful activity
will not be found to be “disabled” gardless of medical findings (20 C.F.R.
88 404.1520(b) and 416.920(b) (1992));

2. An individual who does not have a “severe impairment” will not be found to
be “disabled” (20 C.F.R. 88 404.1520(c) and 416.920(c) (1992));

3. If an individual is notvorking and is suffering from a severe impairment
which meets the duration requirement, see 20 C.F.R. § 404.1509 and
416.909 (1992), and which meets or is equivalent to a listed impairment in
20 C.F.R. Pt. 404, Subpt. P, App. 1, a finding of disabled will be made
without consideration of vocational factors (20 C.F.R. 88 404.1520(d) and
416.920(d) (1992));

4. If an individual is capable of perfamng the kind of work he or she has done
in the past, a finding of “not disabled” must be made (20 C.F.R. 88
404.1520(e) and 416.920(e) (1992));

5. If an individual's impairment is severe as to preclude the performance of
the kind of work he or she has dondhe past, other factors including age,
education, past work experience and residual functional capacity must be

considered to determine if other work can be performed (20 C.F.R. 88
404.1520(f) and 416.920(f) (1992)).

Hogg v. Sullivan987 F.2d 328, 332 (&Cir. 1992). The claimant has the burden to go forward with
the evidence in the first four steps and@wmmissioner has the burden in the fifth st&fnon v.

Sullivan 923 F.2d 1175, 1181 {&ir. 1990).
IV. STANDARD OF REVIEW

Under the Social Security Act, the ALJ \gks the evidence, resolves any conflicts, and
makes a determination of disability. This Court’s review of such a determination is limited in scope
by 8§ 205 of the Act, which states that the “findingthe Commissioner of Social Security as to any
fact, if supported by substantial evidence, shatidrelusive.” 42 U.S.C. § 405(g). Therefore, this
Court’s scope of review is limited to deternmgiwhether substantial evidence supports the findings
of the Commissioner and whether the Commissiapelied the correct legal standarddbott v.
Sullivan 905 F.2d 918, 922 {&Cir. 1990). The Court cannot rase the decision of an ALJ, even
if substantial evidence exists in the record that would have supported an opposite conclusion, so lor
as substantial evidence supports the ALJ’'s conclusdidalters v. Comm’r of Soc. Set27 F.3d

525, 528 (8 Cir.1997). Substantial evidence is morartta scintilla of evidence, but less than a
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preponderanceérichardson v. Peralegl02 U.S. 389, 401 (1971). Itévidence that a reasonable
mind would accept as adequate to support the challenged conclasjaMalters, 127 F.3d at 532.
Substantiality is based upon tieeord taken as a wholkelouston v. Sec’y of Health & uman Seyvs.
736 F.2d 365 (BCir. 1984).
V. ANALYSIS

Before addressing Plaintiff's assertions obe, the Court considers an issue only briefly
touched upon by Plaintiff and not addressed at dlléfgndant: Plaintiff's appearance at the hearing
before the ALJ without representation.

A review of the transcript of the hearingitse the ALJ shows that the ALJ did not inform
Plaintiff of his right to have mresentation at the hearing and dad obtain a waiver of the right to

representation:

ALJ: Now, Mr. Smith, you went over the exhibit list, and these are the
documents that you sent me to review?

RPTR: That was the list out there thagave you guys. | think your wife
saw it.

ALJ: Okay. Do you have any objection to my admitting any of those
documents?

CLMT: She explained something to me, and hang on there. Right now she

mentioned something about, witat you call that, a contingency to
wait longer for the hearing because - -

ALJ: Mr. Smith, this is over a year. Bs three years old. This hearing
has been dragged out way too lonfpu had more than ample time
to get another Counsel if you wanted | see no reason to grant you
a continuance.

CLMT: | started in at another rehabilitation center, and this lady said
something about helping me with this, and | didn’t know anything
about this place until | was told about it. So | just got into that, and
they are working with me, andoim what | understood was she would
help me with this. I don’t know. Itis some kind of a mental doctor,
or whatever it is, you know, to help me understand or to get through

this.
ALJ: Are you talking about it is some type of - - this is not a doctor, right?
CLMT: What do they call them? Ayshologist, or somebody that helps you
deal with your mental aspects of life.
ALJ: %%lgrrp)ean you are going to be goiiegcounseling. Is that what you
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CLMT:

ALJ:

CLMT:

ALJ:

CLMT:

ALJ:

CLMT:

ALJ:

CLMT:

ALJ:

CLMT:

ALJ:

CLMT:

ALJ:

CLMT:

ALJ:

CLMT:

ALJ:

Well, that and she is trying to help me get on track. She is setting me
up with another doctor and stuff.

That's not the same thing as a representative, sir.
But sheis - -
And that is not a valid reason for me to continue the hearing.

But she said that she could help me with my Social Security, and see
| was trying to seek something like that and | just didn’t know the
right avenues, and she is trying to help me.

You were represented by John Ressler (Phonetic), an attorney.
Uh-huh.

| know Mr. Ressler. I'm sure hexplained to you how the situation
works. When he withdrew i@ctober of 2006, you had more than
ample opportunity to get someone else to assist you at that time.
Again, | see no reason to grant your request.

I guess | just didn’t understand totally, and that was why this lady is
trying to help me and my wife get this together.

If[sic] lady is - - then why isn’t she here today?

She is at that place at the rehab center.

Did you ask her to represent you?

No. Idid not. I guess I just didn’t understand, sir. I’'m sorry.

Okay. You gave me - - theregadot of documentation in your record,
and it takes me all the way through to at least through 2006. That'’s
quite substantial on it. Do you have some additional records you
wanted to offer me?

Well, I'm in another ninety dagvaluation at this place to determine
what | can do or what | can’t do, atiat was what | was trying to get
through, which was what | guess she said that she was going to help
me with because, just, | guess, from my interviews.

Okay. Is this lady some type of a social worker?

Yeah. A social worker. And &y are supposed to be helping me get,
what did they call that, somebody to help me deal with my functions
to get me here and there to my appointments and stuff.

Okay. | see what you are sayinghat is not a valid reason for me

to grant your request. We're going to go ahead with the hearing
today. You can send me any het documentation you desire on it,
and as long as | have not rendemgddecision in a written form and
signed it, | will consider it. Ok& And that is what this lady, or
whoever she is, should be helping you with.
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CLMT: That's the - -

ALJ: Do you understand, sir?
CLMT: | think so. Yes.
ALJ: Okay. So that is what I'm going to do. | see no reason to grant a

formal continuance because you have had more than enough
opportunity to get representati@md you knew about representations
because you were represented at one time by an attorney. And
having said that, we are going go forward with the hearing today.

Tr.at417-420. Further, the following colloquy occurred as to Plaintiff’'s questioning of the ME after

the ALJ questioned the ME regarding Plaintiff's physical impairments:

ALJ: Mr. Smith?

CLMT: Yeah.

ALJ: Do you want to ask the doctor any questions?
CLMT: | have one.

ALJ: Okay.

EXAMINATION OF MEDICAL EXPERT BY CLAIMANT:
Q: I've had two hernia surgeries oretlower right side and it has been
quite a long time. Is there any reason for like if you touch it at all for
it to hurt real bad, and then occasionally to start hurting again after
two surgeries?
A: Well, without examining you | can’'t answer that question.
Q: Okay.
Tr. at 450-451. That was the only question that Plaintiff asked the ME. Moreover, after the ALJ
presented his hypothetical question to the VEragdived information relating to Plaintiff's past

relevant work, the ALJ asked Plaintiff:

ALJ: Okay. Mr. Smith?

CLMT: Yes,sir.

ALJ: Would you like to ask Mr. Brown some questions?
CLMT: No. | just -

ALJ: No?

CLMT: | didn’t understand it. So - -
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ALJ: That's okay. Now do you want smld anything before | adjourn the

hearing?

CLMT: Not that | can think of. | mean, other than - -

ALJ: Okay. I'm going to - - go on.

CLMT: Other than | don’t know if | undetood you earlier or not about being
able to, before you conclude your interview or what, you know,
before you - -

ALJ: Okay. What | am going to dorsis | am going to hold the record

open for you.
Id. at 456. No further dialogue or explanation was had regarding the VE or his testimony.
In his decision denying PlaifitDIB and SSI, the ALJ stated:

Although informed of the right to representation, the claimant chose to appear and
testify without the assistance of an attorney or other representative.

Id. at 16. The ALJ footnoted this statement and added:
Jon Ressler, Attorney-at-Law, previouzlP/ represented the claimant until October
2006 when he withdrew from the casglthough the claimant indicated at the
hearing that he wanted a friend to represént he wasn’t sure of whom that person
would be and was clearly capable ofqgeeding to the hearing. He had sufficient
time from the time Mr. Ressler withdrevofn the case to obtain another attorney or
some other non-attorney representative.

Id. at 16, fn. 1.

While the claimant has the ultimate burd®#nproving by sufficient evidence that he is
entitled to disability benefits, 42 U.S.C.A. 8 423(q)én ALJ has a heightened duty to develop the
record under special circumstances, such as when a claimant is not represented, is not capable
presenting an effective case, and is unfamiliar with hearing procediaibsurs v. Comm’r of Soc.
Sec, 50 Fed.Appx. 272, 275, 2002 WL 31473794 @@r. 2002), unpublished, citinQuncan v.
Sec'y of Health & Human Serv801 F.2d 847, 856 {6&Cir. 1986)andLashley v. Sec’y of Health
& Human Servs.708 F.2d 1048, 1051-1052"(&€ir. 1983). An ALJ has a heightened duty to
“scrupulously and conscientiously probe into, inqufeand explore for all the relevant facts,”
when the claimant is unrepresented at the heatiaghley,708 F.2d at 1052-1053. The ALJ must
be “especially diligent in ensuring that favora#¢ewell as unfavorable facts and circumstances are
elicited.” Id. No bright line test exists for determining when the ALJ has assumed the role of

counsel or failed to fully develop the recordd. The Sixth Circuit has cautioned that the
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determination “of whether an ALJ has failed futly develop the record in derogation of this
heightened responsibility must be determined on a case-by-case basis, and that it is clear that
claimant may waive his right to counsélabours 50 Fed.Appx. at **3, citinfpuncan 801 F.2d
at 856 and.ashley 708 F.2d at 1052.

Here, no express waiver of representation was made on the record. Nevertheless, this Cou
finds this to be harmless error if it constitutes eatall. A lack of repgsentation at a hearing does
not alone constitute grounds for an automatic revef@diz, ex rel. S.O. v. Comm’r of Soc. Sec
No. 1:09CV0700, 2010 WL 2927179, at *7 (N.D. Ohio July 6, 2010), cibuagcan 801 F.2d at
855, citingHolden v. Califanp641 F.2d 405, 408 {&Cir. 1981)(“[a]lthough a court scrutinizes with
care the administrative record when a claimappears without counsehe mere fact that a
claimant was unrepresented is not, alone, groundsnffautomatic reversal.”). Thus, Plaintiff’s
lack of representation at the hearing does not automatically require reversal of the instant case.

Moreover, it has been noted that even wvaiver of a right to counsel had not been
knowingly and voluntarily made, this could nevertheless constitute harmless error if an adequat
record were madeOrtiz, ex rel. S.02010 WL 2927179, at *7, fn 9. Plaintiff, now represented by
counsel, does not raise his lack of representatioawsse for reversal of his case. However, he does
briefly mention in his very last assertion of error that the ALJ failed to fulfill his special duty of
ensuring an adequate record as to the Veiesy since he was not represented at the hearing.
ECF Dkt. #15 at 14.

Thus, the Court must review whether the ALIdman adequate record in this case. The
ALJ did note at the hearing and in his decision that Plaintiff at one time had counsel on this case
Tr. at 16, 41-420. The ALJ furthensured that Plaintiff had received notice of the hearing, which
included an explanation of the right to have espntation at the hearing. Tr. at 49-50, 421. The
ALJ also conducted a thorough review of Plaintiff’'s background, work history, and relevant
information regarding his physical and mental impairments at the hearing.

Plaintiff, through counsel, raises a numbeewbrs that the ALJ allegedly committed. The
Court will review those allegations with the restied record in order to determine if the record was

adequately developed. The Court takes Plaintiff's assertions of error out of order and addresse
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them in the chronological order of the requisediuential steps for evaluating entitlement to DIB
and SSI.
A. TREATING PHYSICIAN'S OPINION

Plaintiff first assert thaithe ALJ committec erroi by claiming to have adopterthe opinions
of Dr. Haar his treatin¢ psychiatrist in his decision but not accountin: for many of Dr. Haar’s
limitations in his menta residua functiona capacit' determinatio (“MRFCD”). ECF Dkt. #15 at
6. Plaintiff refers to Dr. Haar's completion tife Ohio Department of Job and Family Services
(“ODJFS”)Ymenta functiona capacitassessme (“MFCA”) in whichhe checkeiboxe:assessing
Plaintiff's understandin anc memory sustaine concentratio anc persistenci socia interaction,
ancadaptior Tr. at 341-342. Dr. Haar indicated thatiBtiff was “not significantly limited” in his
abilitiesto: remember locations and work-like procedures; understand, remember and execute ver
shor anc simple instructions anc to maintair attentior anc concentratio for extende periods Id.
al 341 Dr. Haar further assessed that Plaintvis “moderately limited” in all other areas,
including: understandinirememberin and executing detailed instructions; performing activities
within a schedule, maintaining regular attendance, and being punctual; sustaining an ordinary
routine without specal supervision; working in coordinat with or proximity to others without
beinc distracter by them making simple work-relatet decisions completin¢a norma workday or
workweel without interruptior from psychologicall basei symptins and to perform at a
consistenc pace without ar unreasonab numker and length of rest periods; interacting
appropriately witl the genere public; askin¢ simple question or requesting assistance; accepting
instruction: anc respondin appropriatel to criticism from supervisors geting along with
coworker: or peer: withoul distracting them or exhibiting behavioral extremes; maintaining
appropriate behavi and hygiene; responding appropriately to changes in the work setting; being
awareof norma hazard anc takinc appropriat precautionstravelin¢in unfamiliai place: or using
public transportation; and setting realistic goals or making plans independently of Id. rs.

An ALJ mus adher:to certair standard wher reviewin¢ medica evidenct in suppor of a
claim for socia security Most importantly, the ALJ must generally give greater deference to the

opinions of the claimant’s treatin¢ physician thar to thos¢ of non-treatini physicians SSk96-2p,
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199¢ WL 37418¢ (July 2,1996) Wilsor v.Comm’1of Soc Sec. 37€ F.3c 541 544 (6" Cir. 2004).
A presumptio exists thai the opinion of a treating physician is entitled to great deferc Id.;.
Roger:v.Comm’iof Soc Sec, 48€ F.3c 234 24Z (6" Cir. 2007) Accordingly, if that presumption
is noirebuttec the ALJ mus afford controllinc weighito the opinior of the treatin¢ physiciar if that
opinior regardin(the natureancseverityof aclaimant’scondition:is “well-supportecby medically
acceptable clinical and laboratorpgnostic techniques and is notonsistent with other substantial
evidenctin [the] castrecord” Wilson 37€ F.3c al 544 If an ALJ decides to discount or reject a
treatin¢ physician’« opinion he mus provide “good reasons for doinc so SSR 96.2p. The ALJ
mus provide reason that are “sufficiently specific to make clito any subsequei reviewer: the
weighithe adjudicatogavetothetreatingsource’ medica opinior ancthereasonfor thaiweight.”
Id. This allows a claimant to understand howdaise is determined, especially when he knows that
his treatin¢ physiciar hasdeeme him disablecanc he may therefor«“be bewilderecwher told by
an administrative bureaucracy that he is not, unless some reason for the agency’s decision
supplied.”Wilsor, 378 F.3d at 544, quotirSnell v. Apf¢, 177 F.3d 128, 134 (2d Cir. 1999).
Plaintiff cortends that despite the ALJ’s adoptioof Haar’s opinion, Dr. Haar opined that
he was muclk more limited thar the ALJ found and the ALJ gave no reasons for rejecting or
attributing less thar controllinc weighito Dr. Haar’s opinion ECF Dkt. #15 at 8Plaintiff asserts
thai the phrasi “moderatel limited,” which is undefineron the ODJFS MFCA form that Dr. Haar
completec mean “significantly limited” becaus it is place« betwee! “not significantly limited”
anc “markedly limited” ontheform. 1d.a18-9. Plaintiff identifies thevarious areas where Dr. Haar
founc him “moderately limited” in order to show that the ALJ did not inc thest limitations in
his MRFCD
Plaintiff first specifically asserts that the Alailed to include a limitation on public contact
in his MRFCD for Plaintiff, despitéhe fact that Dr. Haar founddtiff's ability to interact with
the public to be “moderately limited.” ECF DK5 at 9. Looking only at &t part of the ALJ’s
decision containing the MRFCD, Plaintiff is cect. In the bolded portion of the decision setting
forth the MRFCD, the ALJ merely finds that Plaintiff “can deal with co-workers and supervisors

only at a superficial level.” Tat 27. However, a review of thest of the ALJ’s decision and the
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hypothetical that the ALJ presented to the VE shtwat the ALJ included superficial contact with
othersin advancing a MRFCD for Plaintiff. The ALJ cited Dr. Haar’s findings from the MRFA,
including the moderate limitation in inteating appropriately with the publidd. at 24. The ALJ
thereafter adopted Dr. Haar’s opinion assistent with the medical evidendd. He further noted
that Dr. Haar did not opine thBtaintiff was markedly limited in Biability to deal with coworkers
and supervisorsld. at 30. The ALJ concluded in this #en of his decision that “[t]he claimant
is capable of superficial contact with othergd? The ALJ also presented a hypothetical person to
the VE who “could have superficial contact with othersl” at 453.

Thus, while the ALJ failed to include superfiatantact with the public in the bolded portion
of the MRFCD portion of his decin, the Court finds that this wanerely an oversight and does
not constitute reason for remand of this case.

The Court also rejects Plaifits contention that the ALJ was required to incorporate all of
Dr. Haar’s other “moderate limitations” into his MRB@or Plaintiff. It is the ALJ who ultimately
determines a claimant's RFCSee20 C.F.R. 404.1546(c), 416.946(c) (“The responsibility for
determining a claimant's residual functional capaeisys with the ALJ, not a physician”). Plaintiff
cites to no rule or regulation requiring the ALJ to incorporate verbatim each and every finding of
the treating physicianSee Earls v. Comm’r of Soc. Sé¢o. 1:09CV1465, 2011 WL 3652435, at
*5 (N.D. Ohio Aug. 19, 2011)(while ALJ gave suidnstial weight to state agency psychologist
evaluation who found claimant moderately limited in numerous areas, ALJ was not required to
incorporate each limitation verbatim in his RFC).

Moreover, despite Dr. Haar’s failure to define “moderately limited,” the ALJ provided a
reasonable explanation for his interpretatioDnfHaar’s opinion and how it was consistent with
his MRFCD for Plaintiff. The ALJ indicated thia¢ adopted Dr. Haar’s apon, explaining that Dr.
Haar assigned Plaintiff a global assessmentunttioning score of 65, which indicates mild
symptoms, and Dr. Haar had not indicated markeiidtrans in Plaintiff’s abilities to deal with co-
workers and supervisors. Tr. at 29-30. Dr. Haadt indicated in his MRFCA that Plaintiff was
employable despite the moderate limitations and he concluded that Plaintiff's limitations were

expected to last for only a period of thirty days to nine morthst 342. The ALJ also noted that

-11-



Dr. Haar had assessed that Riéfinould perform simple one-to-twstep instructional work, which

was consistent with the ALJ’s MRFCDd. The Court finds that the ALJ’'s MRFCD adequately
addressed Dr. Haar's moderate limitations f@irRiff in the areas of understanding and memory
and sustained concentration and persistence by limiting him to unskilled, simple, one-to-two stef
instructional light work where the work tasks shivpe demonstrated rather than given by written
instructions with no strict deadlines or production quo@smpare idat 27 with Tr. at 341. The
ALJ’'s MRFCD also reasonably addressed Dr. Haaoslerate limitations in Plaintiff's ability to
socially interact by limiting Plaintiff tonly superficial contact with othergd. Finally, the ALJ’s
MRFCD reasonably addressed Dr. Haar's moderate limitations intiflaiability to adapt to
changes in the workplace by limiting the work to infrequent changes in the workpdace.

B. STATE AGENCY PHYSICIAN OPINIONS

Plaintiff also asserts error in the ALJ’s avatlion of and reliance upon the opinions of state
agency examining psychologist Dr. Evans, and the opinions of state agency non-examining
psychologists Drs. Stinson and Chambly. ECF Dkt. #15 at 11-13.

It is true that opinions frommgency medical sources are considered opinion evidence. 20
C.F.R.8416.927(f). The regulations mandate“{bfiless the treating physician's opinion is given
controlling weight, the administrative law judge megplain in the decision the weight given to the
opinions of a State agency medical or psyobimial consultant or other program physician or
psychologist as the administrative law judgesindo for any opinions from treating sources,
nontreating sources, and other nonexamining sources who do work for us.” 20 C.F.R. 8§
416.927(f)(2)(i)). More weight is generally placed the opinions of examining medical sources
than on those of non-examining medical sour&e®20 C.F.R. 8§ 416.927(d)(1). However, the
opinions of non-examining state agency medowalsultants can, under some circumstances, be
given significant weightHart v. Astrue 2009 WL 2485968, at *8 (S.D. Ohio Aug. 5, 2009). This
occurs because nonexamining sources are viéagkighly qualified physicians and psychologists
who are experts in the evaluation of the medisalies in disability claims under the [Social
Security] Act.” SSR 96-6p, 1998/L 374180. Thus, the ALJ wghs the opinions of agency

examining physicians and agency reviewing physgiader the same factors as treating physicians
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including weighing the supportability and consisteotthe opinions, and the specialization of the
physician.See20 C.F.R. § 416.972(d), (f).

However, the Sixth Circuit Court of Appedlas held that the regulation requiring an ALJ
to give good reasons for the weight given atinggphysician’s opinion doawt apply to an ALJ’s
failure to explain his favoring of seveedamining physicians’ opinions over otheSee Kornecky
v. Comm’r of Soc. Secl67 Fed. App’x 496, at **10 (6Cir. Feb. 9, 2006), unpublished. The
KorneckyCourt found that:

While it might be ideal for an ALJ tarticulate his reasons for crediting or
discrediting each medical opinion, it is well settled that:

[a]n ALJ can consider all the evidence without directly addressing in his
written decision every piece of evidence submitted by a party. Nor must an
ALJ make explicit credibility findings &s each bit of conflicting testimony,

so long as his factual findings as aaMhshow that he implicitly resolved
such conflicts.

1 DR. EVANS

Dr. Evans the state agenc' examinin¢ psychologis' hac examine: Plaintiff once and
concludertharPlaintiff hed adequate ability to understand &oitbw simple, repetitive instructions,
to concentrat ard pay attention, and to adapt behaviorally. Tr. at 246-247. Dr. Evans further
opinecthai Plaintiff hac moderat limitations in withstandin( stres anc pressur ancin relating to
others Id. al 246 Dr. Evans did not offer diagnoses tasPlaintiff's mental impairments,
explainin¢ that baser upor his interview, Plaintiff did nosuffer from any Axis | or Axis Il
psychiatriccondition anc any type of psychiatricdisorde was deferrec I1d. al246-247 Dr. Evans
notecinconsister statemen' mad¢ by Plaintiff, suct as Plaintiff indicating pas suicida ideations
anc two attempts but reportin¢ thai he had never been depresseld. ai 246 He also noted
Plaintiff's statemer thathe hac noithough abou suicidefor averylongtime, buither reportethat
he attempted to kill himself five months pricld.

The ALJ indicate(thaihe gave significan weighito Dr. Evans opinion Tr. at 30. The ALJ
explainec that Dr. Evans completed a function-fayxction MRFC assessment which found that

Plaintiff had no marked psychiatric impairmeild.
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Plaintiff contend thaithe ALJ committecerrolas he failed torestric Plaintiff to “repetitive”
task:as Dr. Evan:hac opined ECF Dkt. #15 at 13. Plaintiff points out that the ALJ included the
“repetitive” task: limitation to the VE ai the hearin¢wher presentin the hypothetice person but
ther failedto include this limitationin his MRFCD for Plaintiff. 1d. However, the Sixth Circuit has
helc thai a limitation to unskillec work is commensura with a limitation to “simple, repetitive
tasks.” Sandlin v. Astrue No. 07-160-DLB 200¢ WL 4402205, at *6 (Sept., 24, 2008),
unpublishec quoting Allison v. Apfe, No. 99-4040 22€ F.3c 115( (Table) 200C WL 127695C at
*4 (6™ Cir. Aug. 30, 2000) unpublishec citing 2C C.F.R § 404.1%68(a). Thus, the ALJ’s failure
to expressl include this limitation in his MRFCD for Plaintiff is not fatal as he limited Plaintiff to
unskilled work, both in his decision and in his hypothetical person to the VE. Tr. at 33, 454.

Plaintiff alsc complain: thar the ALJ’'s MRFCD anc hypothetical question did not address
Dr. Evans opinior that he hac a moderat limitation in dealin¢ with the puklic. ECF Dkt. #15 at
13. As discussed in the preceding section, the Court finds that the ALJ committed an oversight ir
omitting the inclusior of superficia contac to include the public wher he determine thar Plaintiff
was limited to superficial contacwith co-workers and supervisors and indicated both in his
hypothetice question to the VE and in another part of decision that Plaintiff was limited to
superficial contact witlothers. See supreTr. at 30, 453.

Finally, Plaintiff assert thai substantic evidencidoe: not suppor the weighi thai the ALJ
attributectothe opinior of Dr. Evans<becaus Dr. Evans opinior did noireflecithe ALJ’s Stef Two
finding thai Plaintiff hac five severi menta impairments as Dr. Evans did not even diagnose
Plaintiff with a mentaimpairment ECF Dkt. #15 at 13. The Codtirids no merit to this assertion.
Plaintiff provide« nc suppor for his assertio thal the ALJ’'s Step Two determination in the
sequentil evaluation process impacts his ability docept Dr. Evans’ MRFC findings merely
becaus Dr. Evan:did notdiagnos Plaintiff with a menta disorde upor his one-time¢examination.

The ALJ baserhis Stef Twofindings upor evidencifrom source otheithar Dr. Evans evaluation,
includinc othel medica source statement from before Dr. Evan’s evaluatiol anc after aswell as
from Plaintiff's own statemenianc medica history The ALJ considered the record as a whole in

determining the severe impairments at Step Two.
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2. DRS. STINSON AND CHAMBLY

Plaintiff further argue thai substantial evidence does not support the ALJ’s evaluation of
the opinion: of non-examinin psychologist Stinsor anc Chambly ECF Dkt. #18 at 11. In July
2004 Dr. Chambly affirmec Dr. Stinson’s functiona cafacity assessment opining that with
Plaintiff's mentaimpairments he hed minimal limitations in daily living activities and had adequate
attention concentratior persistenc anc pacefor anorma workdayancworkweek Tr. at 266. Dr.
Stinsorfurtheropinecthai Plaintiff could: understand, remember and follow simple and moderately
comple; tasks work al a job routine thathac only a couple of changesbui noi frequenior constant
changes interac al leas siperficially with a few others, but not a lot and not regularly with the
genere public;adaptoroutine changesanc neede instruction: explaine«to him carefully or even
repeatedly and would not do well with written instructiold. at 266-267.

In his decision the ALJ indicated that he had considered the opinions of state agency
psychologistin accorcwith 2C C.F.R § 416.927(f anc Socia Security Ruling 96-6p Tr. at 30.
He determine tthai the assessmer were consister with anc well supporte by the objective
medical evidence and he accepted them as an accurate representation of Plaintiffld. atus.

Plaintiff contend thai despitt his acceptanc of the opinionsof Drs. Stinsor anc Chambly,
the ALJ did not include all of their limitations in hiMRFCD for Plaintiff. ECF Dkt. #15 at 12.
Specfically, Plaintiff cites to Drs. Stinsor anc Chambly’s opinions that Plaintiff coulc not have
regular contact with the public, could relate superficially to only a few other people, and that
Plaintiff may need things explained to him carefully or even repeatedly initld. .

The Courifinds thai the ALJ did accoun for thestfindings in his MRFCD for Plaintiff. As
explainecin the precedini section the Court finds that the ALJ’'s omission of superficial contact
with the public in the actua RFC sectior of his decision was merely aversight as he presented
alimitation of superficia contac with othersto the VE ancincludecthis sam¢limitation in another
pariof his decision Tr. at 30, 453. The superficial contact limitation also covers Drs. Stinson and
Chambly’« limitation thai Plaintiff coulc relate to only a few othel people. Moreover, the ALJ
limited Plaintiff to jobs requiring regular expectations and a physical demonstration of the job as

oppose to written instructions 1d. al 27, 453 Thus, the ALJ adequately accounted for the
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limitations of Drs. Stinson and Chambly.

C. USE OF A CANE

Plaintiff alsc assert thai the ALJ erroneousl evaluate his use of cane finding tharhe was
nol credible abou his use of the cane ECF Dkt. #15 at 13. Plaintiff contends that substantial
evidenc doet not suppor the ALJ’s finding as to his credibility on this issue becaus the ALJ
materially misstated his testimonid.

Defendar fails to addres this specificassertio in his briet onthe merits butdoe<advance
a genericcredibility analysi:anc assel thai the ALJ’s credibility assessme addresse the proper
factors and was supported by the evidence. ECF Dkt. #19 at 12.

In his decision the ALJ founc Plaintiff's credibility compromise becaus he told the ALJ
ailthe hearin¢thal he usec a can¢ to suppor his back anc a doctor hac told him to useit. Tr. at 31.

The ALJ did misstate Plaintiff's testimony as to thee of a cane. The ALJ asked Plaintiff if he
usecar assistividevice anc Plaintiff testifiec thai he did use a can¢ occasionally “but very seldom
becaus the doctol told me it wasn't | shouldn™ da it or depenionit.” Tr. at 423. It does not
appear that Plaintiff testified that a doctor had prescribed the cane.

However the Courifinds thai this errorwas harmles as it appear to be only a minot factor
thaithe ALJ reliec upor in assessir Plaintiff’s credibility. The ALJ cited to the correct credibility
analysi:reguations and SSRs and thoroughly reviewed the evidence in the file. The ALJ cited
inconsistencie in Plaintiff's testimon' regarding his daily living activities very few objective
medical recorc which showeconly mild physical impairment, Plaintiff's past history of minimal
work activity, anc the relativey limited and conservative treatment that he received for his
impairments Accordingly, substantial evidence suppdines ALJ’s overall credibility analysis and
the ALJ’'s misstatement of Plaintiff's testimony on the use of a cane constitutes harmless error.

D. VOCATIONAL EXPERT

Plaintiff present a numbe of issue: relatin¢ to the ALJ’s presentatio of a hypothetical
person to the VE and the VE's testimony. ECF Dkt. #15 at 5, 10, 14, 16.
Plaintiff first assert thaithe ALJ’s hypothetice questiol to the VE was less restrictive than

the RFC thai the ALJ used in his decision. ECF Dkt. #15 at 5. He conithai the ALJ told the
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VEtoassum ME Nusbaum’ opinionswhichincludecar opinior thaiPlaintiff could perfornmore
thar light work. 1d., citing Tr. ai 27,449-450453 However, Plaintiff argues that the ALJ actually
determine thai he coulc perform only alimited range of light work, whichwas not presente to the

VE. Id. Plaintiff thus concludes that the ALJgpothetical person to the VE was inaccurate and
he could therefore not rely on the VE’s testimony to meet the Step Five anld. iis.

ME Nusbaur did opine thai Plaintiff coulc lift up to thirty-five pounds occasionally and
twenty-five pound: frequently with nc limitations on sitting, standing or walking, and no
environmenteor postura limitations Tr. at 449. In the hypothetical question presented to the VE,
the ALJ aske(the VE to presum a persoi with Dr. Nusbaum’ limitations anc additiona mental
limitations Id.al453 The VE presented occupations that such a person could peld. ai454.

In his decision the ALJ founc thai Plaintiff coulc lift up to twenty pound: occasionall and
ter pound: frequently thus finding thar Plaintiff was more restricte« thar that opinec by the ME.
Tr.ai27. However, an ALJ is not bound by the RFGhef ME as the ALJ is the one who ultimately
determine a claimant’s RFC. 20 C.F.R. 88404.1520(g), 416.920(g). Moreover, the fact that the
ALJ founc a more restrictive RFC thar thai opinec by the ME doet noi negat: or impac the VE’s
testimony since the VE testified that the jobs that he presented to the ALJ were at the light
exertiona level. The light exertional level is the ldvat which the ALJ found Plaintiff to be
limited.

Plaintiff alsc complain: thai the ALJ shoulc have aske(the VE to identify jobs consistent
with Dr. Haar’s opinions ECF Dkt. #15 at 10. The Court findt the ALJ did in fact present a
hypothetice persol to the VE that was consister with Dr. Haar’s opinions As explained above,
the ALJ accepte Dr. Haar’s opinions as to Plaintiff's limitations and reasonably interpreted that
Plaintiff's “moderate” limitations resulted in a MR that included simple, one-to-two step
instructiona work with na strict deadlines nc productior quotas demonstratio of work task: as
oppose to written instructions no frequen change in the workplace anc only superficia contact
with the public, supervisor anc co-workers See supre. Accordingly, the Court finds no merit to

this assertion.
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Plaintiff further assert thai the ALJ failed to develoy ar adequat recorc with regarcto the
VE'’s testimon' as he was requirecto do becaus Plaintiff was not represente ai the hearing ECF
Dkt. #1£ai 15. In support of this assertion, Plaintiff reiterates his argument that the ALJ presented
ar inaccurat hypothetice to the VE becaus it failed to include the limitations opinecby Dr. Haar,

Dr. Evans, and Drs. Stinson afhambly, all opinions that the ALJ purported to accdd. As
explainecabove the Couri finds nc merii to Plaintiff's assertio thai the ALJ failed to include the
limitations of thestmedica professionalin hisMRFCD. Thus, the Court finds that the hypothetical
questiol presente to the VE by the ALJ was accurate and the ALJ fully and fairly developed the
hypothetical question and the VE’s testimony resulting from this hypothetical question.

Plaintiff alsc contend that the ALJ failed to ask the VE to provide the Dictionary of
Occupatione Title (“DOT”) Numbers to identify specific DOT jobs that he had listed. ECF DKkt.
#15 at 15. Plaintiff reams that if these numbers were provided, he would have been able to
comparithe requirementiof those¢jobs with the ALJ’s hypothetice questiolancthe othelevidence
in the record.ld.

The Court finds no merit to this assertion. Plaintiff provides no case law support for this
contentioranc cast law to the contraryactually finds thaia VE is not requirec to provide reference
number for thejobstharheidentifies Crequev. Astrue, CaseNo0.4:10CV152€ 201TWL 4054859,
al *7 (N.D. Ohic Aug. 18, 2011), report and recommendation adopted 2011 WL 4043786 (N.D.
Ohic Sept 12,2011) citing Hollandv. Comm'iof Soc Sec, No. 1:09-CV-24(201(WL 3672338,
ai*18 (S.D.OhicMar.1 2010) repor anc recommendatic adopter 201C( WL 370329: (S.D.Ohio
Sept.1€ 2010);Rich v. Comm'r of Soc. &., No. 07-13490, 2008 WL 44502 ai*5 (E.D.Mich.
Sept.29, 2008) (“The regulations do not requdentification of specific DOT numbers.”).

Finally, Plaintiff contends that the ALJ errgdcalculating the number of jobs available at
the national level because he misapplied thermddion provided by the VE in determining this
number. ECF Dkt. #15 at 16. Plaintiff asserts #fitgr the VE provided data as to local and state
jobs available for the hypothetical person préseérby the ALJ, the ALJ asked the VE for the

number of jobs available at the national level,thetVE stated that he did not have the déda.
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The VE did state that the national incidenc@bt would be “approximately 100 times” the local
job availability level, which he calculated as a total of 1,500 jobs across three different job titles.
Tr. at 455. In his decision, the ALJ multiplied the VE'’s state job-incidence numbers by 100 to
obtain the national job level, rather than multiplying the local job-incidence numberat 33.
Thus, the ALJ found that 650,000 national jobs vesaglable for the three jobs, rather than 150,000
jobs. Id.

The Court finds that even if the Alised the wrong number to multiply by 100 in
determining the national incidence level, this ¢ibates harmless error. Plaintiff fails to contend
or provide support for finding that the availability of 150,000 jobs at the national level is not a
significant number of jobs in this case. Hall v. Bowen 837 F.2d 272, 275 {6Cir. 1988), the
Sixth Circuit Court of Appeals found that therenist “one special number which is to be the
boundary between a ‘significant number’ and angnigicant number of jobs."The Sixth Circuit
identified criteria that should beonsidered in determining whether work exists in significant
numbers, as including “the level of claimant's disability; the reliability of the vocational expert's
testimony; the reliability of the claimant's testimothe distance claimant is capable of travelling
to engage in the assigned work; the isolated nature of the jobs; the types and availability of suc
work...”1d. The Court held that “[t]he decision shouldmately be left to the trial judge's common
sense in weighing the statutory language as applied to a particular claimant's factual sitigation.”

The Court notes that Plaifftargues only that the ALJ grossly overstated the national jobs
number. He fails to assert that the logal eegional numbers calculated by the VE and relied upon
by the ALJ are insignificant. Nor does Plainéffue that the 150,000 jobs in the national economy,
the number that he alleges the ALJ should have used, does not constitute a significant number
jobs.

Nevertheless, reviewing the factors identifiediry Sixth Circuit, and considering the facts
of this case, the Court finds that the local eséaitd national numbers identified by the VE represents
a significant number. The ALJ reviewed the reteviactors identified byhe Sixth Circuit as he
addressed inconsistencies in statements madeldytiff as to his daily living activities, the

reliability of the VE, and the type, nature and avaligiof the work available. The VE in this case
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indicated that 1,500 local jobs and 6,500 state-watle gxisted over the three job categories. Tr.
at 455. The Sixth Circuit found Hall that the number of 1,350 - 1,8Qbg existing in the region
where the claimant lived to be a significant numbéall, 837 F.2d at 275. The Sixth Circuit has
found similarly in other casesSee Kappesser v. Commissioner of Social Seciwity95-5387,
1995 WL 631430, at *4 {BCir. Oct. 26, 1995), unpublished (4j2®s locally, 1,149 state-wide and
101,212 nationally constituted a significant number of jobaylor v. ChaterNo. 95-5157, 1995
WL 592031, at *1 (8 Cir. Oct. 5, 1995), unpublished (646b locally constituted a significant
number of jobs). Moreover, courts have fotimat numbers near or below 150,000 jobs nationally,
the number that Plaintiff believes the ALJ shibbbve found, also constitute a significant number
of jobs. Bishop v. ShalalaNo. 94-5375, 1995 WL 490126, at *2-3"(€ir. Aug. 15, 1995),
unpublished (6,100 jobs existing in national ecop@onstituted a significant number of jobs);
Allen v. Bowen816 F.2d 600, 602 (11Cir.1987) (174 jobs locally, 1,600 statewide, and 80,000
nationally constituted a significant number of jols&)sic v. Comm’r of Soc. Seido. 1:09CV1380,
2010 WL 3292964 (Aug. 19, 2010, at *11), unpublished (800 jobs locally and 120,000 jobs
nationally represented significant number of jobs), c@Bingv. Astrue No. 5:09CVv1218, 2010 WL
908663, at *4 (N.D. Ohio, Mar. 12, 2010), unpublisffedling that 600 jobs state-wide and 35,000
jobs nationally constituted significant number of jobs and collecting cases.).
VI. CONCLUSION

For the foregoing reasons, the AFFIRMS #leJ's decision and DISMISSES Plaintiff's

complaint in its entirety with prejudice.

IT 1S SO ORDERED.

DATE: October 12, 2011 /s/George J. Limbert
GEORGE J. LIMBERT
UNITED STATES MAGISTRATE JUDGE
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