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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF OHIO
EASTERN DIVISION

CASSANDRA ROUSE, Case No. 1:10 CV 2142
Plaintiff, Magistrate Judge James R. Knepp, I
V. MEMORANDUM OPINION AND ORDER

COMMISSIONER OF SOCIAL SECURITY,

Defendant.

Introduction
Plaintiff Cassandra Rouse appeals the administrative denial of supplemental security income
(SSI) benefits under 42 U.S.C. § 1383. The Dis@iourt has jurisdiction over this case under 42
U.S.C. § 405(g) and 42 U.S.C. § 1383(c)(3). Teeties have consented to the exercise of
jurisdiction by the undersigned in accordance @8hJ.S.C. § 636(c) and @i Rule 73. (Doc. 15).
For the reasons given below, the Court affirms the Commissioner’s denial of benefits.
Background
Plaintiff comes from an abusive and dysfuactl family. (Tr. 244). She first filed for SSI
benefits on March 4, 2002, and was 43 years old at the time of the ALJ’s decision on the current
application. (Tr. 34, 306). She finished the 10thdgr before dropping out ethool but has since
received her GED and become certified as a nursing assistant. (Tr. 307).

Medical History

Plaintiff has a history of morbid obesity. (T®41). As a result of her weight, she complains
of poor circulation and difficultystanding up. (Tr. 307). She has been diagnosed with bronchial

asthma and sleep apnea, though she still smokés sight cigarettes a day. (Tr. 169-170). On a
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good day, she can walk a block but apta flight of steps. (Tr. 169plaintiff also has a history of
drug-related incarcerations, but claims she has not used drugs since 1999. (Tr. 166).

In April 2004, Plaintiff was diagnosed with upper airway resistance syndrome, circadian
rhythm disorders, PLM and other parasomnias, idiopathic hypersomnia, narcolepsy, and EBV,
ECHO, and Hepatitis infections. (Tr. 144). Pldintias been hospitalized for breathing problems
multiple times, most recently in 2004. (Tr. 132—-135, 189)a result of her sleep apnea, Plaintiff
uses nasal C-PAP at night. (I69). Plaintiff also has intermittent edema and chest pain when her
breathing is tight. (Tr. 169).

At the time Plaintiff filed for SSI benefitgn December 2005, she complained of asthma,
depression, anger, suicidal tendencies, auditory hallucinations, and excessive tiredness. (Tr. 76, 87).
Plaintiff further asserts her memory is poor. (88). According to her medical records, she has
difficulty recalling dates, events, and facts inimedical history. (Tr. 170). She underwent an initial
psychiatric evaluation at the Murtis H. TayMulti-Service Center in March 2006 (Tr. 243), where
she was diagnosed with depression, post trdanstress disorder, polysubstance abuse, and
personality disorder. (Tr. 245A). The nurse at MuFaglor noted in her findings that Plaintiff had
dangerous tendencies and had hit her 2—-3 year old nephew in the head. (Tr. 243). Since then,
Plaintiff has been attending Murtis Taylor foyphkiatry appointments every two weeks. (Tr. 301).
The records from Murtis Taylor indicate “pamympliance” by Plaintiff with treatment on multiple
occasions. (Tr. 233, 236, 238). They also reporhRfbcutting herself in January 2007 (Tr. 235),
having dangerous impulses (Tr. 239, 242), and attempting to hurt others (Tr. 243).

Plaintiff was evaluated by psychologist Sandy Felker, Ph.D., in March 2006. (Tr. 165). Dr.

Felker diagnosed Plaintiff with an unspecifigde of mood disorder and an antisocial personality



disorder. (Tr. 167). She concluded Plaintiff hasoalerate impairment in her ability to concentrate
and attend to tasks and a serious impairment in her occupational functioning. (Tr. 167).

Also in March 2006, Franklin Krause, M.D., exiaed Plaintiff for her physical impairments
and noted “her emotional problems have bexeuated elsewhere.” (Tr. 169-170). According to
Dr. Krause, Plaintiff is capable of self care doarries on all activities of daily living” despite her
bronchial asthma and sleep apnea. (Tr. 170).

Administrative Hearing

Plaintiff appeared at a hearing before the ALJ on November 10, 2008. (Tr. 295). In her
testimony she explained she lives in the baseofdr@r son’s ex-girlfriend’s house and only leaves
the basement to use the bathroom and eat29B300). Plaintiff testified that she was “scared to
go outside because it's so hard out there.” (Tr. 304). She said she had been held up at gunpoint the
week before the hearing. (Tr. 304).

Plaintiff admitted to considering suicide at times in the past. (Tr. 303). She also admitted to
cutting herself on at least one occasion. (Tr. 303). When the ALJ inquired into her emotions,
Plaintiff said she feels depressed, helpless, @seless every day. (Tr., 309). She testified her
medications offer no relief from her depression. (Tr. 310).

Plaintiff testified she first received psychiathelp after hearing the voices of her deceased
relatives. (Tr. 298). The treatment providers attiduraylor give her samples of the medication
Invega because she has no money to buy it, and Plaintiff takes these pills every day to help stop the
voices she hears. (Tr. 301). Despite the medinashe said she still hears voices every day, which
makes her so afraid she sleeps with the lights on and does not go outside. (Tr. 298-299).

Plaintiff testified her weight made it difficuib have a job because she has trouble standing



and lifting anything. (Tr. 307). Als®laintiff said she had lost hpb at Goodwill because she was
falling asleep too much. (Tr. 308). She attendsdahabout twice a month — where she feels better
but sometimes falls asleep — if she can get a ride. (Tr. 315-316).

Plaintiff was asked about her temper, irpmsse to which she said that when she has all of
her grandchildren over they make her so mad‘sis¢ want[s] to squeeze their head.” (Tr. 318).
Otherwise, Plaintiff testified she is able to get along with people okay. (Tr. 311). She occasionally
travels to Columbus to visit her mother, and is able to go grocery shopping (and interact with the
cashier) without difficulty as long as she gets a ride. (Tr. 314-315).

Plaintiff reported sleeping with sticks by Hexd because she “be hearing things” and sees
shadows from outside that make her nervous. 3I7). Plaintiff said she keeps a bucket in the
basement to use the bathroom because somethmas too scared to go upstairs on account of the
noises she hears. (Tr. 318).

Also testifying at the hearing was Bruce Holderead, a vocational expert. (Tr. 319). Mr.
Holderead testified that a hypothetical person with Plaintiff's impairments would still be able to
perform the unskilled occupations of “cleaner, irtda8, “cleaner 11", and “laundry worker”, each
of which accounts for thousands of positions in the regional economy. (Tr. 320).

Standard of Review

In reviewing the denial of Social Sedyr benefits, the Court “must affirm the
Commissioner’s conclusions absent a determination that the Commissioner has failed to apply the
correct legal standards or has made findingkaadf unsupported by substantial evidence in the
record.”Walters v. Comm’r of Soc. Set27 F.3d 525, 528 (6th Cir. 1997). “Substantial evidence

is more than a scintilla of evidence but less thaneponderance and is such relevant evidence as



a reasonable mind might accept as adequate to support a conclBsieew v. Sec'y of Health &
Human Servs966 F.2d 1028, 1030 (6th Cir. 1992). Then®aissioner’s findings “as to any fact
if supported by substantial evidence shall be conclusWeClanahan v. Comm’r of Soc. Setr4
F.3d 830, 833 (6th Cir. 2006) (citing 4RS.C. § 405(g)). Even if substantial evidence or indeed a
preponderance of the evidence supports a claisyaosition, the court cannot overturn “so long as
substantial evidence also supports the conclusion reached by thelJahds'v. Comm’r of Soc.
Sec, 336 F.3d 469, 477 (6th Cir. 2003).
Standard for Disability
Eligibility for SSI is predicated on the istence of a disability. 42 U.S.C. § 1382(a).
“Disability” is defined as the “inability to engageany substantial gainful activity by reason of any
medically determinable physical or mental impaininghich can be expected to result in death or
which has lasted or can be expected to las fmntinuous period of ntss than 12 months.” 20
C.F.R. 8 416.905(akee alsat2 U.S.C. § 1382c(a)(3)(A). The Commissioner follows a five-step
evaluation process — found at 20 C.F.R. 8 416.920 — to determine if a claimant is disabled:
1. Was claimant engaged in a substantial gainful activity?
2. Did claimant have a medically determinable impairment, or a combination
of impairments, that is “severe,” which is defined as one which substantially
limits an individual’s ability to perform basic work activities?

3. Does the severe impairment meet one of the listed impairments?

4, What is claimant’s residual functional capacity and can claimant perform
past relevant work?

5. Can claimant do any other work considering her residual functional capacity,
age, education, and work experience?

Under this five-step sequential analysis, ttenchnt has the burden pfoof in Steps One



through FourWalters 127 F.3d at 529. The burden shiftsthe Commissioner at Step Five to
establish whether the claimant has the residuatiftuma capacity to perform available work in the
national economyld. The court considers the claimant’'s residual functional capacity, age,
education, and past work experience to detegiifihe claimant could perform other woltt. Only
if a claimant satisfies each element of the ysig) including inability to do other work, and meets
the duration requirements, is he determiteetie disabled. 20 C.F.R. § 416.920(b)—%Be also
Walters 127 F.3d at 529.
Discussion
Plaintiff presents three arguments against the ALJ’s denial of benefits:

1. The ALJ erred in failing to grant subdtiahweight to the opinions of Plaintiff’s
treatment providers.

2. The ALJ erred in his failure to find thtte Plaintiffs mental disorder met or
equaled 20 CFR Part 404, Subpart P, Appendix 1, Listing 12.04.

3. Evidence submitted subsequent to liearing is new and material evidence
warranting remand.

(Doc. 11, at 8-16).

Treating Physician Rule

Plaintiff's first contention touches upon the deference given to treating sources. An ALJ must
weigh medical opinions in the record baseu certain factors. 20 C.F.R. § 404.927(d). In
determining how much weight to afford a pawtar opinion, an ALJ must consider: (1) examining
relationship; (2) treatment relationship — length, frequency, nature and extent; (3) supportability; (4)
consistency; and (5) specializatidd.; Ealy v. Comm’r of Soc. Se&94 F.3d 504, 514 (6th Cir.
2010).

Generally, the medical opinions of treating phigns are accorded greater deference than
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non-treating physician®ogers v. Comm’r of Soc. Set86 F.3d 234, 242 (6th Cir. 2008ge also

SSR 96-2p. “Because treating physicians are ‘thdicak professionals most able to provide a
detailed, longitudinal picture of [a claimarjtisiedical impairment(s) and may bring a unique
perspective to the medical evidence that cannot be obtained from the objective medical findings
alone,’ their opinions are generally accorded more weight than those of non-treating physicians.”
Rogers486 F.3d at 24@yuoting 20 C.F.R. §416.927(d)(2)). &Aé&ting physician’s opinion is given
“controlling weight” if supported by “medically acceptable clinical and laboratory diagnostic
techniques and is not inconsistent with oth#stantial evidence in the case recadl. The ALJ

must give “good reasons” for the weighgives a treating physician’s opinidd. Failure to do so
requires remandBlakely v. Comm’r of Soc. Seb81 F.3d 399, 409-10 (6th Cir. 2009).

Under the regulations, a “treating source” includes physicians, psychologists, or “other
acceptable medical source[s]” who provide, or hanewvided, medical treatment or evaluation and
who have, or have had, an ongoing treatmdatiomship with the claimant. 20 C.F.R. § 404.1502.
The Sixth Circuit has held that an ALJ has discretion to determine the proper weight to accord
opinions from “other sources” such as nurse practitiose v. Comm’r of Soc. Se602 F.3d
532, 541 (6th Cir. 2007) (citingyalters v. Comm’r of Soc. Sgt27 F.3d 525, 530 (6th Cir. 1997)).

A medical provider isiotconsidered a treating source if thaigiant’s relationship with them is
based solely on the claimant’s need to obtaiepart in support of their claim for disability. 20
C.F.R. § 404.1502.

Here, Plaintiff argues the ALJ erred by failinggi@nt substantial weight to the reports of

Plaintiff's treatment providers. (Doc. 11, at Specifically, the ALJ deemed two reports — one by

Loise Hunt, the other by Pamela Arnold and Gidervig — not supported by the medical evidence.



(Tr. 22). Nurse Lois Hunt reported in March 2007 that Plaintiff had poor or no ability to: follow
work rules, maintain attenti@nd concentration for extended jpeis of two hour segments, respond
appropriately to changes in routine setting, maintain regular attendance and be punctual within
customary tolerances, relate to co-workers, attiewith supervisors, function independently without
special supervision, work in coordination or praiy to others without being unduly distracted or
distracting, deal with work stresses, complete a normal workday and work week without
interruptions from psychologically based symptamnsl perform at a consistent pace without an
unreasonable number and length of rest per{dds21, 248-249). The same findings were reported

by counselor Pamela Arnold and nurse Grace Herwig in October 2008. (Tr. 21, 251-252).

The ALJ did not provide “good reasons” for discrediting the reports from Plaintiff's two
nurses and counselor. The ALJ said the docurdemtglence in the record does not support these
treating sources’ conclusions. (Tr. 22) (“[T]he record does not support the numerous extreme
limitations cited . . . whereby Lois Hunt, MSRNS, Pamela Arnold, MA, PC, and Grace Herwig,
APN, check marked almost everything on these quasdires at the highest level of severity.”). For
instance, the ALJ said Plaintiff “remains faidgtive performing household chores, playing cards,
and interacting on the phone” and has no record of hospitalizations that would support these extreme
limitations. (Tr. 22).

However, even if true, that does not negagesiibstance of what the opinions say. That is,
being able to do household chores, talk on the pleomteplay cards does not negate the proposition
that Plaintiff has poor or no ability to commea normal work day without interruption from
psychologically based symptoms, to deal withrfkngtresses, to understand and carry out complex

job instructions, or to follow work rules. Plusjstnot the case that Plaintiff's treatment providers



merely checked all the form’s boxes in the masgireme category possible. In fact, Lois Hunt
reported Plaintiff has a “fair” ability to socializer(R49), which is fully consistent with the record

of her playing cards and talking on the phone. Hisd reported a “fair” ability to use judgment,
consistent with Plaintiff's testimony that she has no difficulty interacting with cashiers when
shopping with her granddaughter. (Tr. 315).

The facts cited by the ALJ as to why theril Arnold, and Herwig reports lack credibility
would not be “good reasons” to discredit their conclusions if they were treating physicians.
However, because Hunt, Arnold, and Herwig westreating physicians, but were “other sources”,
the ALJ was within his discretion to accéhgm less deference than a treating physi8an.Cruse
502 F.3d at 541. Therefore, remand on this ground is not appropriate.

Listing 12.04

Plaintiff next argues the ALJ erred by not findRlgintiff's mental disorder met or equaled
the listed impairment in 20 C.F.R. Part 404bft. P, App. 1, Listing 12.04. This listing describes
Affective Disorders:

Characterized by a disturbance of maac,ompanied by a full or partial manic or

depressive syndrome. Mood refers to a prolonged emotion that colors the whole

psychic life; it generally involves either depression or elation. The required level of
severity for these disorders is met when the requirements in both A and B are
satisfied, or when the requirements in C are satisfied.

A. Medically documented persistence, eitt@ntinuous or intermittent, of one of the

following:

1. Depressive syndrome characterized liget four of the following: a. Anhedonia

or pervasive loss of interest in almost all activities; or b. Appetite disturbance with

change in weight; or c. Sleep disturbararej. Psychomotor agitation or retardation;

or e. Decreased energy; or f. Feelimjgyuilt or worthlessass; or g. Difficulty

concentrating or thinking; or h. Thoughts of suicide; or i. Hallucinations, delusions

or paranoid thinking; or

2. Manic syndrome characterized by at Itfaste of the following: a. Hyperactivity;
or b. Pressure of speech; or c. Flightiddéas; or d. Inflated self-esteem; or e.
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Decreased need for sleep; or f. Easyrddtbility; or g. Involvement in activities

that have a high probability of painful consequences which are not recognized; or h.
Hallucinations, delusions or paranoid thinking; or

3. Bipolar syndrome with a history @pisodic periods manifested by the full
symptomatic picture of both manic and depressive syndromes (and currently
characterized by either or both syndromes); And

B. Resulting in at least two of the following:

1. Marked restriction of activities of daily living; or

2. Marked difficulties in maintaining social functioning; or

3. Marked difficulties in maintaining concentration, persistence, or pace; or
4. Repeated episodes of decompensation, each of extended duration;

Or

C. Medically documented history of a chroaiffective disorder of at least 2 years’
duration that has caused more than a minimal limitation of ability to do basic work
activities, with symptoms or signs currently attenuated by medication or
psychosocial support, and one of the following:

1. Repeated episodes of decompensation, each of extended duration; or

2. Aresidual disease process that has rasudteuch marginal adjustment that even

a minimal increase in mental demaratschange in the environment would be
predicted to cause the individual to decompensate; or

3. Current history of 1 or more years’ inability to function outside a highly
supportive living arrangement, with an indication of continued need for such an
arrangement.

20 C.F.R. Part 404 Subpt. P, App. 1, Listirlg04. The ALJ found the criteria required by 12.04 had

not been documented, concluding Plaintiff's impaints&lo not meet or equal listing level severity.

(Tr. 20). The ALJ came to this conclusion by saying Plaintiff has moderate restrictions of activities

of daily living, moderate difficulties in maintaining social functioning, moderate difficulties in

maintaining concentration, persistence, acgy and no episodes of decompensation. (Tr. 20-21).

The ALJ determined Plaintiff's mental impaients imposed no more than “moderate” limitations

in these functional areas. (Tr. 20). Thus, the requirements of B were not met.

To determine whether the ALJ’s decision on this point was supported by substantial

evidence, the difference between a “moderate” limitation and a “marked” limitation is paramount.
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The regulations elaborate on how this distinction is drawn in the context of mental impairments:

Where we use ‘marked’ as a standard for measuring the degree of limitation, it
means more than moderate but less than extreme. A marked limitation may arise
when several activities or functions are innpd, or even when only one is impaired,
as long as the degree of limitation is sasto interfere seriously with your ability
to function independently, appropriately, effectively, and on a sustained basis.

Activities of daily living include adaptive activities such as cleaning, shopping,
cooking, taking public transportation, payibigJs, maintaining a residence, caring
appropriately for your grooming and hygiensing telephones and directories, and
using a post office. In the context of your overall situation, we assess the quality of
these activities by their independence, appropriateness, effectiveness, and
sustainability. We will determine the erteo which you areapable of initiating

and participating in activities independent of supervision or direction.

We do not define ‘marked’ by a specific nben of different activities of daily living

in which functioning is impaired, but bygmature and overall degree of interference
with function. . . . We do not define ‘marked’ by a specific number of different
behaviors in which social functioning is impaired, but by the nature and overall
degree of interference with function. .\We do not define ‘marked’ by a specific
number of tasks that you are unable to cletep but by the nature and overall degree

of interference with function. . . . [l]f you can complete many simple tasks, we may
nevertheless find that you have a markedtdtion in concentration, persistence, or
pace if you cannot complete these taskhout extra supervision or assistance, or

in accordance with quality and accuracy standards, or at a consistent pace without
an unreasonable number and length of rest periods, or without undue interruptions
or distractions.

20 C.F.R. § 404, Subpt. P, App. 1, Listing 12.00(C).

Here, the evidence in the record shows sulbistiessupport for the conclusion that Plaintiff
meets the A and B criteria under Listing 12.04. Noelets, the record also includes substantial
support for the ALJ’s conclusion that Plafhtioes not meet the criteria under Listing 12.04.

The record suggests Plaintiff has depressyedrome characterized by several of the
symptoms listed in 12.04A (only four of which are needed to meet the A criteria). Plaintiff has
documented sleep disturbance, though this may Ibe a@sult of Plaintiff's sleep apnea than any

mental impairment. (Tr. 239). Plaintiff has complained of decreased energy. (Tr. 107, 108, 238).
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Plaintiff has feelings of worthlessness; shéfied she feels useless every day. (Tr. 309). Evidence
of Plaintiff's suicidal thoughts is abundant iretrecord (Tr. 87, 234, 303), and Plaintiff’s treating
sources have exhaustively documented Plaistif&llucinations or paranoid thinking (Tr. 235-237,
239-242, 245). Also, Plaintiff maintains she haf$iailty concentrating or thinking, which is
supported by the reports of Herwig, Arnold, and Hunt. (Tr. 111, 248).

Similarly, substantial evidence in the recehbws Plaintiff's mental impairments result in
marked difficulties in maintaining social functioning and marked difficulties in maintaining
concentration, persistence, or pace, as opposed to only moderate difficulties in these areas as the
ALJ found. With regards to social functioning, Pk#i’'s mental impairments make her so afraid
of other people she sometimes uses a bucket dstaristead of a readily available bathroom. (Tr.
318). As one of her evaluations states, she hasqrooo ability to relate predictably in social
situations. (Tr. 249). She has a documented hisfahyowing objects and attempting to hurt others.

(Tr. 243). This is not evidenad a person who can function in a social environment. These facts
substantially support a marked difficulty in Plaintiff's ability to maintain social functioning.

As for maintaining concentration, persistence, or pace, the record shows Plaintiff has the
ability to perform many simple tasks such as cooking, cleaning, and making telephone calls but
guestions her ability to maintain such simple tasks without assistance and without undue
interruptions or distractions. For instance, RI#irs too afraid to gdo her appointments without
another person (Tr. 304-305), is afraid to go olet$ilr. 299), and has problems paying attention
(Tr.111). Plus, as discussed abdwe of Plaintiff's treatment prodiers have reported Plaintiff has
poor or no ability to “complete a normal workday and work week without interruptions from

psychologically based symptoms and performcatresistent pace without an unreasonable number
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and length of rest periods.” (Tr. 249, 252).

Even though substantial evidence supports arfgndontrary to the ALJ’s, the Court must

still affirm if substantial evidence also supports the ALJ's positianly v. Comm’r of Soc. Sec.

594 F.3d 504, 512 (6th Cir. 2010). Here, the ALJ drkdntiff’s ability to perform daily activities

like playing cards, taking care of a grandchihding, doing chores, preparing meals, and talking

on the phone, as evidence of only moderate limitati@ms20). But a claimant’s ability to perform
simple tasks does not precludienaing of a marked difficultySee20 C.F.R. § 404, Subpt. P, App.

1, Listing 12.00(C). The record also shows thatrRiifs ability to do these tasks is actually rather
limited. For example, Plaintiff testified she braids her granddaughter’s hair (Tr. 305), but she loses
her temper and “wants to squeeze [her grandanild] head[s]". (Tr. 318). Her ability to care for
children is further called into question by the fact she reportedly often throws things and once hit
her 2 or 3 year-old nephew in the head. (Tr. 243 lamtiff's applicatiorfor SSI benefits, she even

said she is scared to have her children arountidmause she feels like hurting herself and others.
(Tr. 87). Plaintiff testified that she actually doext read anything but television listings anymore

(Tr. 312) and doesottalk on the phone with people (Tr. 304) (Q. “Do you ever call and talk to
people?” A. “No.”). Plaintiff is too afraidrad unwilling to go outside without another person. (Tr.
109, 299, 300).

Despite all of the evidence to the contrary, the ALJ’s position is still supported by substantial
evidence. First, evidence in thecord indicates that some of Plaintiff’'s symptoms are not caused
by her mental impairment, meaning they shouldoeatonsidered in determining whether Plaintiff
meets the criteria for a listed mental impairment. For instance, according to a 2004 report in the

record from Berta Briones, M.DPlaintiff’s sleep disturbances and “excessive daytime sleepiness”
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are caused by various unrelated physical, rather than mental, health problems which long predate
her psychiatric treatment history. (Tr. 1443-144). Similarly, Plaintiff acknowledged in her
hearing testimony that the visual hallucinations she reports seeing are nothing more than literal
shadows cast through the window from people outside. (Tr. 317) (“I'm in the basement. | see
shadow — | know | got a windowske people going past the windows atuff.”). Also, Plaintiff's
testimony indicates her fear of going outside is likely a natural reaction to her mugging and other
crime in the area, not a symptom of some mental impairment:

Q. Do you ever go anywhere alone?

A. No. Last | went somewhere alone — | jugint somewhere with my friend just last

week and a man, right there on 55, andrleal to rob us. He put a gun up to my

forehead but we didn’t have no money or nothing so he let us go.

Q. Okay.

A. So | be scared to go outside because it's so hard out there.
(Tr. 304).

Second, substantial evidence supports the Alolsantion that Plaintiff is able to maintain
daily activities and social functioning without sificant interference from her mental impairments.
In fact, Dr. Krause said as much in his evaluatf her. (Tr. 170). Despite her testimony, Plaintiff
stated in the paperwork submitted to the Sdeedurity Administration in July 2006 that she does
talk on the phone to others and does venture outside alone. (Tr. 83, 109, 110). She is capable of
grocery shopping as long as she gets a rideststtive. (Tr. 314-315). She plays cards with relatives
(Tr. 314) and cooks meals for others (Tr. 312—-313). She cleans her room. (Tr. 311, 316). She is
capable of riding the bus to visit with her ayiitr. 313-314). She can take her granddaughter to the

park. (Tr. 315). These facts support the concluthan Plaintiff's mental impairment creates no
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more than moderate difficulties in maintainisgcial functioning and no more than a moderate
limitation in daily living activities. The ALJ is also correct that no evadem the record shows
episodes of decompensation. Thus, the ALJ's determination that the B criteria were not met is
supported by substantial evidence.

New and Material Evidence

Plaintiff contends a remand is necessary beeai new material evidence. Specifically,
Plaintiff seeks to have the Commissioner considetica¢records from Plaintiff’s visits to Murtis
Taylor between November 2008 and May 2009, syt to the ALJ’s hearing. After review of
the records at issue, the Court believes they are not material because there is not a reasonable
probability a different disposition would have beeached if the evidence had been presented
initially.

Before a social security claim can be remahide consideration of additional evidence, the
claimant must prove that new evidence exists Wwiiould be material to the determination of her
disability claim.Sizemore v. Sec. of Health & Human Se®65 F.2d 709, 711 (6th Cir 1988). The
party seeking remand bears the burden of sh@vamand is proper under sentence six of 42 U.S.C.
§ 405(g).Id. (citing Oliver v. Sec. of Health & Human Sern&04 F.2d 964, 966 (6th Cir. 1986)).

To satisfy the claimant’s burden on materialitye $fmust demonstrate that there was a reasonable
probability that the [Commissioner] would have reached a different disposition of the disability
claim if presented with the new evidendel."(citing Carroll v. Califang 619 F.2d 1157, 1162 (6th

Cir. 1980)). Claimant must also show good cansgning “a reasonable justification for the failure

to acquire and present the evidence for inclusion in the hearing before thd=A&ter v. Halter

279 F.3d 348, 357 (6th Cir. 2001).
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Even assuming Plaintiff has shown good cause for why these records were not produced
sooner, they do not sufficiently bolster her claindistbility. Rather, they appear for the most part
to be a continuation of the same symptoms and treatment. The records reflect the same chief
complaints of hearing voices, sleeping too much, and feeling depressed. (Tr. 262—-265). Moreover,
one of the newly produced records reports Plifttbntinues to use cocaine”. (Tr. 269). This new
evidence makesliesslikely Plaintiff would be found disable&eet2 U.S.C. 1382c¢(a)(3)(J) (“[A]n
individual shall not be considered to be disaljlfdirug addiction would . . . be a contributing
factor material to the Commissioner’s determinattuat the individual is disabled.”). Therefore,
there is no reasonable probability the Commissiamend have reached a different disposition had
this evidence been considered. The evidence is not material and a sentence six remand is not
warranted.

Conclusion

Following review of the arguments pegged, the record, and applicable Idve, Court finds
the ALJ’s decision denying benefits suppdriey substantial evidence. The Commissioner’s
decision is affirmed.

IT IS SO ORDERED.

s/James R. Knepp I
United States Magistrate Judge
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