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PEARSON, J.

UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF OHIO
EASTERN DIVISION

FRANK J. MEZNARICH, SRet al,
CASE NO. 1:10cv2532
Plaintiffs,

V. JUDGE BENITA Y. PEARSON

MORGAN WALDRON INSURANCE
MANAGEMENT, et al,

N N N N N N N N N

MEMORANDUM OF OPINION AND
Defendants. ORDER [ResolvingeECF Nos. 77and 78.

. INTRODUCTION
Before the Court are motions to dismiss filed by THiatty Defendants FirstEnergy
Corporation (“FirstEnergy”) and Utility Workers Union of America, Local 2700¢&al 270”),

respectively.ECF Nos. 77and 78 For the reasons discussed below, both motions are denied in

part, and granted in part.
I1. BACKGROUND
This action originated with Plaintiffs, Frank J. Meznarich, Sr., Patrick ShaticCale B.
Pearson (collectively, “Plaintiffs”), filing an Amended Class Actiam@laint on behalf of
themselves and other union members against various Defendants including Morgan Waldron
Insurane Management LLC, the American Master Benefit Plan for Employees oERiest)y

Corporation Represented by Local 270 of UWUA, and American Workers MastditBdae,
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Inc. (collectively, “Morgan Waldron”), for Breach of Fiduciary Duty, Viotatiof ERISA Plan,
and Fraud.ECF No. 19 As outlined in the parties’ pridariefings, Plaintiffs maintain that
Defendants fraudulently created and concealed the fact that they createfiiadselfERISA
benefit plan (“the Plan”), rather than purchase fully insured coverage asdlifegstructed by
Utility Workers Union of America, Local 270 (“Local 270"Rlaintiffs further allege that as
Plan Administrators and/or fiduciaries of the Plan, Defendants’ actiosedaloe Plan to be
underfunded, resulting in the nonpayrhefiroutine claims by the Plan’s participantSCFE No.
19.

Morgan Waldrorderiedthese allegations anddiia ThirdParty Compaint (ECFE No.
39) against the following ThirdParty Defendants: (1) FirstEnergy Corp. (“FirstEnergy”)—
employer of Plaintiffs and Local 270 members, (2) Local 270—the exclusiga uni
representativef Plaintiffs and other affected FirstEnergy employees, and (3) United Med
Resources, Ine-Third-Party Administrator of the Plan.

The crux of Morgan Waldron'’s allegatiomsadevia the ThirdParty Complaint is that

FirstEnergy and Local 270 allegegiyovided inaccurate and unreliable claims experience ¢

fund the Plan. Morgan Waldravess that the allegedly faulty data resulted in contribution 1

too low to support the benefits claimed by the participalBSE No. 39 at 4-5Morgan

Waldron furtheravess “that in a good faith effort to assist the Plan to pay claims in a timely

manner, [Morgan Waldron] loaned the Plan $490,0@CF No. 39 at 5

Basedupon the aforementioned allegations, Morgan Waldron lodges a total of ning

causes of action against the three TRedtyDefendants, most of which aréag law claims.

which were used by Morgan Waldron in calculating the amount of contributions ngdessar
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Concerning Local 270, Morgan Waldron asserts claims for Contribution and Ind=atiaifi
(Count V), Negligent Misrepresentation (Count VI), and Unjust Enrichment (Colntth
regard to FirstEnergy, Morgan Waldron lodges four causes of action againktdirigahe
same claim of Unjust Enrichment (Count 1X) asserted against Local 270,aamg &br
Contribution and Indemnification (Count 1), Negligent Misrepresentation (Cd)ntViolation
of ERISA Plan (Count Il)and a “Claim under the Labor Management Relations Act § 301
(Count Ill). ECF No. 39

On April 18, 2011, FirstEnergy filed a motion to partially dismiss the TRady
Complaint, which seeks drgssal of all claims asserted against it, with the exception of the
LMRA claim. ECFE No. 77 On April 22, 2011, Local 270 filed its motion to dismiss all thre
claims lodged against itECF No. 78 On July 13, 2011, Morgan Waldron filéd response

(ECE No. 98, to which both parties subsequently repliE€E Nos. 9%nd 100.

After reviewing the briefs and finding that both FirstEnergy and Local 270dtove
dismiss primarily on the grounds that the claims werenppéed by ERISA, the Court conclug

that the Supreme Court cagestna Health Inc. v. Daviléb42 U.S. 200 (2004imay be

instructive to the parties in framing their ggmption arguments. Thus, on February 13, 201
the Court filed an order permitting all counsel to file supplemental briefs onl¢vamee of

Davilato the Court’'s ERISA preemption analysis, or, more broadly, on whether the instar
claims “relate to” an ERISA planECF No. 113 On February 21, 2012, all of the parties file

their supplemental responsdsCF Nos. 116117, 118 The instant motions are now ripe for

discussion.
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[11. STANDARD OF REVIEW

The purpose of Rule 12(b)(6) Motion to Dismiss is to test the sufficiency of the

complaint. SeeDavis H. Elliot Co., Inc. v. Caribbean Utils. C&13 F.2d 1176, 1182 (6th Cin.

1975) When considering such a motion, the Court must take all well pleaded allegations
complaint as true and construe those allegations in a light most favorable tarttit. pla

Erickson v. Parduss51 U.S. 89, 94 (2007¢gitations omitted). “The Supreme Court has

explained, however, that “the tenet thatairt must accept as true all of the allegations

contained in a complaint is inapplicable to legal conclusioAsficroft v. Igbal556 U.S. 662,

129 S. Ct. 1937, 1949, 173 L. Ed. 2d 868 (200Bh)us, “[tlhreadbare recitals of the elements

a cause of action, supported by mere conclusory statements, do not sldficEdnsequently,
“[d]etermining whether a complaint states a plausible claim for relief will . . . bataxt
specific task that requires the reviewing ¢dardraw on its judicial experience and common
sense.”ld. at 1950

To be considered plausible, a claim musirmee than merely conceivableeeéBell

Atlantic Corp. v. Twomb|\650 U.S. 544, 556 (2007Ass’'n of Cleveland Fire Fighters v. City,

Cleveland, Ohio, 502 F.3d 545, 5&&h Cir. 2007) What this means is that “[a] claimsha

facial plausibility when the plaintiff pleads factual content that allows the codrate the

reasonable inference that the defendant is liable for the misconduct allégjeal,”129 S. Ct. a

1949 The factual allegations of a pleading “must be enough to raise a righet@belve the

speculative level . . . . Twombly 550 U.S. at 555

D
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V. DISCUSSION
A. StateLaw Claims
In their motions to dismiss, both FirstEnergy and Local 270 contend that Morgan
Waldron’s Sate law claims for Negligence Misrepresentation, Contribution/Indemnificaéind

Unjust Enrichment are preempted by ERISA and therefore warrant disnfis§ak Court holds

~—+

that only the latter claim for Unjust Enrichment is preempted by ERISA. Tteelatanegligen
misrepresentation and Contribution/Indemnification claims are not.
ERISA expressly preempts "any and all State laws insofar as they may heveafter

relate to any employee benefit plalERISA § 514(a), 29 U.S.C. § 1144(a)

The Sixth Circuit instructs that when "interpreting ERISA's preemptiorsejaucourt

a guide to the scope of the state law that Congress understood would survive.™

Penny/Ohlmann/Nieman, Inc. v. Miami Valley Pension CGEONI™), 399 F.3d 692, 698 (6th

Cir. 2005)(citing Travelers Ins. Ce514 U.S. at 656 The Sixth Circuit therefore has

determined that ERISA preempts state laws that (1) 'mandate employee bertfitestror the

=

administration;’ (2) provide 'alternate enforcement mechanisms;' orn@)ebiployers or plan
administrators to particular choices or preclude uniform administrative prabtceby

functioning as a regulation of an ERISA plan itselfd: (citing Coyne & Delany Co. v. Selmgn

! In their respective motions, Local 270 and FirstEnergy also contend thati¢hiestalaims
are preempted by the Labor Management Relations Act (LMRA). The Courttigctis
argument lacks merit. It is not apparent at this stage of thatidigthat any of thet&te law
claims either arise from a breach of a collective bargaining agreeméapend upon the
meaning of a collective bargaining agreemeseeLingle v. Norge Div. of Magic Chef, Inel86
U.S. 399, 409-10 (1989)[l]f the resolution of a [Sfatelaw claim depends upon the meaning of

5

'must go beyond the unhelpful text . . . and look instead to the objectives of the ERISAastatute
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98 F.3d 1457, 1468 (4th Cir. 1996)

Additionally, as further guidance to this Court’s preemption inquiry, the SixtliiCiras
stated that "Congress did not intend [JERISA 'to preempt traditional Stabased laws of
general applicability that do not implicate the relations among the traditionaPgH4S
entities, including the principals, the employer, the plan, the plan fiduciaries, and the

beneficiaries.”Id. (citing LeBlanc v. Cahill 153 F.3d 134, 147 (4th Cir. 1998)

In light of these principals, the Cowvtll now analyze whether eachide law claim is
preempted by ERISA.
1. Negligent Misrepresentation

Morgan Waldrofs negligent misrepresentation claims are premised upon the allegatign that
the ThirdParty Defendants breached their duty to provide accurate and reliable clainemogeri
data which resulted in “contribution rates too low to support the benefits clayrtee Plan
participants.” In their respective motions to dismiss, FirstEnergy andbited 270 aver that the
negligent misrepresentation claims are preempted by ERISA because arhatthg parties
may have allegedly owed to Morgan Waldron in furnishing the data stemmed fromrthe Pla
Alternatively, they argue that if the duty to provide the claims data diamsgfrom the Plan,
then the alleged duty to provide the data could not have existed, which—in thé*@hiyd-
Defendants’ view—necessitatedismissal of the negligence misrepresentation dataCF Nos

99 at 5100 at 5118 at 2 The Court finds both arguments unavailing.

As a preliminary matter, the Court notes that resolving whether the-FPhatgt Defendants
alleged duty to provide accurate and reliable claim experience datieveed from the Plan ar

from some other external source would certainly be a dispositive clue in detgynviméther the

a collective bargaininggreement, the application [#]tate law . . . is preempted’3gee also
6
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survived ERISA preemption, courts have found that the legal duty givgpribie cause of
action was independent of an ERISA pfam contrast, where the legal duty was fountidge
been derive from the ERBA plan, courts have found théag law cause of action to be
preempted on the basis that the claim is nothing more than an alternative theaovefy for
conduct actionable under ERISA attaierefore conflicts with ERISA’s exclusive enforcemen
schemé,

In the instant case, Morgan Waldravess—contrary to the ThirdRarty Defendants’
assertior—that the duty to pnade reliable claims data was not dictated by the FE&HNo. 99

at 5 “but by ordinary notions of honesty and fairness as enforced by tort BG£ No. 98 at 7

At the motion to dismiss stage, the Court must construe the complaint in favor of frdaidtif

accept the factual allegations contained in it as tiiveombly 550 U.S. at 555-56Thus, the

Court finds that Morgan Waldron’s negligent misrepresentation claimsalegaus to the set

the legal duty giving rise to the claim was independent of ERISA.
The ThirdParty Defendants’ second argument untettie@<Court’s conclusion. The part
contend that, in absence of a duty to provide the claims data arising out of the Plan, the

could not have existed. The Court disagrees.

Smolarek v. Chrysler Corp879 F.2d 1326, 1329 (6th Cir. 1989)

> SeePONI, 399 F.3d at 69 xplaining that in prior cases in which the courts have found
ERISA does not preempt&e law claims against a ndiduciarywhen aseparate agreement
distinct from the ERISA qualified plan served as the basis for the clsg®)alsd@riscoe 444
F.3d at 50Xfinding claim not preempted because the cause of action asserts a violatiegal
duty independent of ERISA).

® SeeBriscoe v. Fine444 F.3d 478, 499-501 (6th Cir. 20@8Xxplaining that when an obligati
stems from an ERISA plan and not an independent legal duty, the claim is preemptes be

instant claims are preempted BRISA. In prior caseswheren a State law cause of action has

of cases, Wwerein courts have held that @te law clain survived ERISA preemption because

1Y
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the state law claim serves as an alternative enforcement mechanism).
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The Sixth Circuit has recognized that Ohio law defines a claim for negligent

misrepresentation as follows:

[O]ne who, in the course of his business, profession or employment, or in any othg
transaction in which he has a pecuniary interest, supplies false informatibe for t
guidance of others in their business transactions, is subject to liability fomipecloss
caused to them by their justifiable reliance upon the infoomaif he fails to exercise
reasonable care or competence in obtaining or communicating the information.

Andersons, Inc. v. Consol, 1n848 F.3d 496, 505 (6th Cir. 200@juotingDelman v. Clevelan

Hts. 41 Ohio St.3d 1, 4, 534 N.E.2d 835, 838 (198®)phasis added). Stateidferently, unde

Ohio law, a defendant couldye a duty to exercise reasonable care or competence and b
for breaching said duty, if each of the elements constituting the negligenejpn@isentation
claim is established.

In the instant case, Morgan Waldron h#sged sufficient facts in theomplaint
establishing that it is at least plausible that each element of the cause of actionfexdsts
neither the Union nor FirstEnergy has presented an adequate argument corgrédmicCourt’s
finding of plausibility? Thus, the Court sees no reason to give credence to thePirird-
Defendants’ argument that the duty to provide claims data could not have existed riveat d

from the Plar?

* FirstEnergy raises an argument attagkhe negligent misrepresentation claim as pled. B
the Court disregards this argument because it (1) was raised for theni@r st tihe reply
memoranda, and (2) focuses on the justifiable reliance element of the cacsenofadich is
inappropride at the motion to dismiss staggeeln re Nat'l Century Fin. Enters580 F. Supp.
2d 630, 648 (S.D. Ohio 2008&tating that “the issue of whether a partgi&ance was justifiabl

.. . is largely a question of fact inappropriate for resolution on a motion to digmiss”
® The Court concedes that it is highly unlikely that Morgan Waldron will be succéeséfl
negligent misrepresentation claim. As indicated above, establishing the claiaguire
proving that Morgan Waldron justifiably relied on the ThirdrtyDefendants information.

e liable

(1)

Given that neither of the parties is in the business of supplying said informatiomgprovi
8
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FirstEnergy nonetheless argues that the claim is preempted because agareaml

alleged fidwwiary of the Plan, it remained a traditional ERISA plan efitiBCF Nos. 77t at 9

99 at 3 In support of this argument, FirstEnergy relies upon Sixth Circuit pronouncement
PONI, which states that “Congress did not intend [] for ERISA ‘to preempt traditicatat st

based laws of general applicability that do not implicate the relations amongditiemal

beneficiaries.” PONI, 399 F.3d at 69&citing LeBlanc v. Cahill 153 F.3d 134, 147 (4th Cir.

1998)).
This additional preemption argument presented by FirstEnergy is not eokaaty

Reading the argument in its most straightforward sense, FirstEnergrappeontend that its

State law claim against it. The Court readily rejects this argument, in light of thecsghif
amount of case law contradicting this position. For instance, “[tlhe Sep@amrt has made
clear . . . that many ‘lawsuits against ERISA plans forafithe-mill [S]tatelaw . . . torts
committed by [the] ERISA plan’ are not preempted, even though these suits ‘obvidestf} af

and involve ERISA plans and their trusteedDarcangelo v. Verizon Communs., 292 F.3d

181, 191-192 (4th Cir. 2002giting Mackey v. Lanier Collection Agency & Serv., |86 U.S.

825, 833, (1988)

justifiablereliance vill be a difficult burden to overcom&eeRestatemenid of Torts, § 552.

a recovery is very remote and unlikelgeeScheuer v. Rhoded416 U.S. 232, 236, 94 S. Ct.
1683, 40 L. Ed. 2d 90 (1974)

® FirstEnergy appears to raise this argument in support of the preemptibthef$tate law
claims asserted against it, inding the negligent misrepresentation claim. But the Court
acknowledges that this argument was specifically raised to support the pozeofphe

merit applies to albf the State law claims.
9

ERISA plan entities, including the principals, the employer, the plan, the plarafiéscand the

in

status as aponsor to the plan and alleged fiduciary precludes Morgan Waldron from lodging a

Neverthelessit is well settled that a weplleaded complaint may proceed even if it appears that

contribution/indemnification claims. Ultimately, the Cout@nclusion that the argument lacks
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However, because FirstEnergy religponPONI in formulating its argument, its
assertion can also be construed as suggesting that the negligent mastaicgsclaim is
preempted because the claim is the antithesis of the pronouncenfRin In other words,
FirstEnergy appears to contend that the negligent misrepresentation ghagengpted becaus
the claim is not a traditional Stab@sed law of general applicabiliyd it impermissibly
implicates the relations amotige traditional ERISA plan entities. The Court disagrees witl
assertion as well.

In evaluating whether at&e law claim is one of general applicability that does not
implicate the relations among the traditional plan entities thiedefore is not preempted, cour
have conducted a series of inquiries idahg analyzing (1) whether theee law claim is roote
in a field of traditional stte regulation (2) whether théag law claim “is a gesrally applicable
law that makes no reference to or functions irrespective of, the existence Rf&h jan” and

(3) whether the claim affects relations among the principal ERISA ent8esCoyne & Delan

D

n this

nd

Co. 98 F.3d at 1471-147@uotinglngersoll-Rand Co. v. McClendpA98 U.S. 133, 139 (U.S

1990); see alsd?ON]I, 399 F.3d at 700-02

Applying those inquiries to the facts at hand, it cannot be a&gilis stageof the
litigation that the negligent misrepresentation ckfall into any of the aforementioned
categories suggesting preemptioRirst, negligent misrepresentation is a form of tort liabilit
which has historically been aae concern. Thus, the claim i®ted ina field traditionally

regulaed by the StateCoyne & Delany C0.98 F.3d at 1471 Additionally, based upon Morg

Waldron’s allegations, the duty to provide thaicls data, giving rise to the negligent

y

misrepresentation clasnoccurred prior to the Plan’s formation and was independent of th
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Plan. Thus, the negligent misrepresentation claasigled function irrespective of the Plard.

Finally, itis notat allapparent that the claim affects the relations among the princig
ERISA entities. Even though both Morgan Waldron and FirstEnergy are traditiorABRin
entities as cdiduciaries of the Plan and -@ponsors of the Plan, their respective statuses al
inconsequential to the Court’s analysis because the alleged negligent cmwued prior to
the formation of the Plan and prior to either party taking ®alleged fiduciary roleld. at
1471-72

While FirstEnergy categorizes the alleged duty to provide claims datiuagfiy in
nature and avers that providing the data was related to the administration lahthie Bupport
of its preemption argumenthe Court finds that the case law doesmexessarily align itself
with FirstEnergy’s assessméntCase law, it seemsirges that because the duty to provide
claims data was related to establishing or creating the Plan, the claim falls outSRIS Afs
reach.

Local 270 raises an additional argument for preemption. It contends that it is
“undisputed in the matter at bar that [Morgan Waldisedgls payment for unpaid claims [and
that sjuch a determination will require a calculation of plan benefits owed inedelan,

rendering the claim preempted2CF No. 100 at .3 In support of this contention, Local 270

" ECF Nos. 99 at 2, 4:316

® In Lockheed Corp. v. Spin&17 U.S. 882, 89-91 (U.S. 1996)e Supreme Court recognize
that the defined functions of a fiduciary under ERISA do not include plan design and has
therefore held that when an employer creates an empbayesdit plan it is acting as plan sett
and not as a plan fiduciary. Additionally,Akers v. Palmer71 F.3d 226, 229-32 (6th Cir.
1995) the Sixth Circuit rejeed a group of plaintiffs’ characterization of a corporate board’s
action as fiduciary in nature when the action involved the creation and initial funding of a
employee benefit plan. In so doing, the Sixth Circuit stated that “ERISAysnot involved
in regulating conduct affecting the establishment of a plan or with its term&RISAE concerr
is with the elements of a plan and its administration after it has been established.230

al

or,

N

(internal citations omitted).
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relies on the Sixth Circuit case lalwpn's Volunteer Blind Indus. v. Automated Group Admi

Inc., 195 F.3d 803, 809 (6th Cir. 199Wherein the Court founal misrepresentation claim

calculate [plan] benefits that would have been owed to [the plaintiff] under [theAgRiS8s].”

Circuit’'s holding inLion’s is misplaced given that the case is factually dissimilar to the one
hand. InLion’s, Plaintiff was a beneficiary, who sought to obtain benefitshthdtbeerenied
to Plaintiff uncer the Plan.ld. Here, it cannot be said that Morgan Waldron, vehaot a
beneficiay, seek the same. While Local 270 avers that it is “undisputed” that Hag-
Plaintiffs seek payment for unpaid clainse. benefits, they fail to pinpoint any statements
the record to support that this is indeed the case. To the extent Local 270 relies upmith
Party Complaint’s reference to benefits or contribution amounts as proof that Mo&j@rohV
seels unpaid claims, this argument has already been rejected by the Sixth CheetONI,

399 F.3d at 702-03In PONI, the Court acknowledged that awkege request for a State law

claim referencing plan benefits or even contribution amounts may simply beta asigulate
specific ascertainable damagesompensatory damagegproximately caused by the
defendant’s breachd. at 702

Accordingly, construing the ThirBarty Complaint in fasr of Morgan Waldron and
accepting the factual allegations contained in it as true, the Court condlatisetngligent
misrepresentation claims amet preemptedhe claims are, therefore, not dismissed

2. Contribution/ I ndemnification

° A suit to recover plan benefits or contribution amounts under the plan, would be preem
the groundhat if allowed, it wouldimpermissibly creatan alternative to ERISA’s enforcemg

The Court finds Local 270’s argument unavailing. Local 270’s reliance uponxtite Si

-]

preempted and noted that preemption was warranted because the court “would be forced to

at

D
—

pted o
2Nt

scheme.SeePONI, 399 F.3d at 702-03
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As for thecontribution and indemnification claims, FirstEnergy and Local 270
collectively raise two additional arguments supporting ERISA preemptiba.fifst argument is
basedupon the derivative nature of the causes of action. FirstEnergy contentietiaaise the
contribution/indemnity claimare wholly derivative of the ERISA claims pled by Plaintiffs ir
their First Amended Complaint, theéae law claims necessarily relates to the Plan and is

therefore preempted=CF No. 99 at 2-4 Concerning the second argument, raised by both

parties, Local 270 and FirstEnergy aver that case law requires a fingingeofiption. They
point the Court to decisions discussing the relationship between ERISA and fdaim

contribution/indemnification as proof of sucBCF Nos. 77t at 310; 78 at 7-8

In response to these arguments, Morgan Waldron highlightsvhile several courts
have taken a stance regarding whether claims for contribution and indemnificatmermitted
under ERISA or preempted by the statute, the Sixth Circuit has not directly spakesé

issues.ECF No. 98 at 9 Additionally, Morgan Waldron stat¢hat “many of the events

complained of in Plaintiffs’ Amended Complaint are events that took place outstuz BRISA

Plan and before the Plan’s creatio®=CF No. 98 at 9 They,thereforg aver that “to the extent

that Plaintiffs are entitled to recovery in this action, particularly for actiatttcurred even
before the formation of the Plan, [Morgan Waldron] should be able to maintain caustsrof a
against each of the Thidarty Defendants for contribution and indemnification to remedy

actions that causes or contributed to the PI&CF No. 98t 9

Morgan Waldron’s rebuttal arguments are well taken. Although the Court chetlits

Third-Party Defendants faheir reliance upon case law, the Court ultimately finds those ¥ases

10 SeeAtrix Int'l v. Hartford Life Group Ins. Co2008 WL 151614, at *6 (D. Minn. Jan. 15,

2008)(finding state law contribution claim preempted by ERISA because the Couid have

had to evaluate the defendants; liability arising from its role as a fiduciaexelers Cas. and
13
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not helpful. Specifically, those decisions did not involve a situation, as pled here,nwherei

the Planand could not be categorized as being either fiduciary in nature or based upon th
obligations required under the plan.

And in light of the absence of explicit instruction from the Sixth Circuit on how tiole&
whether the instant claims are preempted, this Court has the freedom to rend&oa ohec
favor of either party. It was therefore, imperative that either Local 2FosiEnergy
sufficiently explain to the Court why the alleged facts in this case anidapp case law
militate in favor of preemption. Bither of them succeeding in accomplishing this goal.

Moreover,as discussefbr the negligent misreprestation claims, it cannot be said at
this stage of the litigation that the contribution/indemnification claims fall into any afitee
PONI categories, indicating ERISA preemption. Nor can it be said beyond a doubt that t
instant claim implicates the traditional ERISA plan entities.

In light of the foregoing, the Court declines to find that the claims for
contribution/indemnification are preempted under ERISAe claims are, therefore, not
dismissed. The Court, however, welcomes a more thorough briefing on whether the inst

claims are preempted after the parties have had an opportunity to engage firdfsctheery'*

plaintiffs sought contribution or indemnification for conduct that was shown to be udrtate

e

ec

ant

Sur. Co. of Am. v. lada Servs., It97 F.3d 862, 867-68 (8th Cir. 20(fihding state

indemnity and contribion claims against cofiduciary preemptedgnes v. LMR Intern., Inc.
457 F.3d 1174, 1180 (11th Cir. 20q6éplding claim against nofiduciary for failing to disabse

that an ERISA plan had lapsed preempted because the claim would upset the unifotione
of plan benefits and therefore affect relations animcipal ERISAentities);Wilmington
Shipping Co. v. New England Life Ins. G406 F.3d 326, 342 (4th Cir. 200finding that

ERISA preempts stat@w claims against nefiduciaries if the claims relate to the plasge
alsoRoberts v. Taussi@®9 F. Supp. 2d 1010, 1013 (N.D. Ohio 19@9)lding that a co-
fiduciary had no right for contribution and indemnification under ERISA ).

1 As with the negligent misrepresentation clathe Court has serious doubts that Morgan

gula

\Waldron will be able to obtain recovery for the claims of contribution and indemroficati
14
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3. Unjust Enrichment
As for the remaining tate law cause of actiena claim for unjust enrichmentthe
Court concludes thahis claim is preempted.
To prevail on a claim of unjust enrichment, under Ohio law, a party must prove: “(
benefit conferred by a plaintiff upon a defendant, (2) knowledge by the defendant oféfig |
and (3) retention of the benefit by the defendant under circumstances where it wonjdsbéo

do so without payment (‘unjust enrichmentftéley v. Am. Elec. Powed25 F. Supp. 2d 863,

246, 465 N.E.2d 1298 (1984)

In support of this claim, Morgan Waldron avers that both FirstEnergy and Local 27

received a benefit when Morgan Waldron loaned the Plan $490,000 to cover unpaid clair

Particularly problematic is that in order to establish a right to contribution urdedav,
Morgan Waldron must demetrate that it is a joint tortfeasor with ThiRarty Defendants and
based upon the allegations contained in the record before the iCeeens that Morgan
Waldronhas a steep climb toeet thaburden. SeeHoffman v. Fraser2011 Ohio 2200, *P64
(Ohio Ct. App, May 6, 201 1(stating that the “the right to contribution requires the existen

joint tortfeasors”)see alsdVaverly City Sch. Dist. Bd. of Educ. v. Triad Architects, @08
Ohio 6917, *P29 (Ohio Ct. App., Dec. 30, 20@@ecause National has not been found liab

tort for plaintiffs’ alleged damages ahds not been named a defendant in any tort claims, v
conclude that National's fourftarty complaint fails to establish that National is a joint tortfe
in whose favor an independent claim of contribution exist¥he only tort claim in this action
attributed to Morgan Waldn is an intentional tort clarrfraud, contained in the Amended
Class Action ComplaintECF No. 19 However, this tort cannot be used to establish Morg:
Waldron’s jointtortfeasor status basegon Ohio law, which expressly precludes tortfeasors
intentional torts from obtaining a right to contributicdBeeORC Ann. 2307.25see also
Hoffman 2011 Ohio 2200, *P64

Concerning the indemnityaim, it appears that this claim would likewise fail. In ord
to be entitled to indemnity, under Ohio law “there must be an allegation of sones&xrpr
implied contract creating a duty by one party to indemnify the othéoffman 2011 Ohio
2200 *P69. The ThirdParty Complaint and responsive brief fail to allege the existence of
express or implied contract, which, for some courts, necessitates disrtdsgaiting Reynolds

875 (S.D. Ohio 2006(quotingHambleton v. R.G. Barry Corpl2 Ohio St. 3d 179, 12 Ohio B.

ben

[0

ms.

ce of
ein
ve
2asor

an

V. Physicians Ins. Cp68 Ohio St. 3d 14 (Ohio 1993)
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Morgan Waldron further explains that “FirstEnergy is enriched because dbhigated to pay
for the health care benefits of the Local 270 members” and Morgan Waldron’s iesadel

FirstEnergy of “$490,000 that it otherwise would have been obligated to B&F'No. 98 at 8

Concerning Local 270, Morgan Waldron states that it was enriched when “Locake?7ifens

received $490,000 more in benefits than what their members had paidt@F.'No. 98 at 3

Accordingly, determining whether either party retained a bereft was enriched-
when Morgan Waldron paid money into the Plan requires the Court to interpret the obliga
and rights under the Plaherefore, interpretation of the terms of benefit plans forms an
essential part of the unjust enrichment claim and liability would exist here ardydeeof the

parties ERISA governed role or conducBeeDavila, 542 US at 213Unlike the preceding

State law claims, it is clear that the unjust enrichment claim is not entirely indepehttent o
ERISA contract as liability of this claims derived from the particular rights and obligations
establified by the Planld. at 213-14The claim is therefore preempted.d.; see also

Hutchison v. Fifth Third Bancorpt69 F.3d 583, 587-89 (6th Cir. 20qfinding state law claim

preempted because one of the elements of the claim involved an ERISA goveoredratti
explaining that “[a]s long as ERISA exclusively regulates the agtivit ERISA prevents the
distinct state law tort scheme frasuperimposing an extra layer of regulation on top of the
ERISA-regulated [activity].”)
B. ERISA Claim
In Count Il of the Third-Party Complaint, Morgan Waldron lodges a “violation of Ef

Plan” claim against FirstEnergfeCF No. 39 at 6 Morgan Waldron’s response to

ations

RIS

Yet, given that neither FirstEnergy nor Local 270 presented argumtuisiag the
sufficiency of the contribution/indemnification claims as pled, the Court deems thanityifair

to refrain from dismissing the clainssia sponte
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FirstEnergy’s motion to dismiss cladagthat the ERISA claim is one in which the Morgan

Waldron see& recovery for breach of fiduciary duty under ERISA 502(af3)J.S.C. § 405

ECF No. 98 at 10 The claim is premised upon the allegation that FirstEnergy failed to ma

contributions tdhe Plan as required by the PIdaCF No. 39 at 6

A claim for breach of fiduciary duty under 8502(a)(3) of ERISA requires tleeseats:
that (1) the defendant was a fiduciary of an ERISA plan who, (2) acting in his figlaajgacity

(3) breached his fiduciary dutyseeln re Cardinal Health ERISA Litig424 F.Supp.2d 1002,

1016 (S.D. Ohio 2006)Here, as highlighted by FirstEnertfyMorgan Waldron failed to plea
in the ThirdParty Complaint the first element in the cause of aetithrat FirstEnergy is a
fiduciary under the Plan. More importantly, Morgan Waldron failed to plead sufficietua
information in the ThirdP?arty Complaint to allow the Court to infer FirstEnergy’s fiduciary

status, which nesdtates dismissal of the instant claifBeeStark v. Mars, In¢.790 F. Supp. 2

658, 666-667 (S.D. Ohio 201(f)nding that the complaint fails to state a claim for breach o

fiduciary duty because the complaint lacks sufficient facts to show that theppasor was
acting in a fiduciary capacity).

Morgan Waldron suggestisat because thehird Party Complaint allegebkat
FirstEnergy is aponsorof the Planjt necessarily follows thahe Third-Party Complaint allegs
that FirstEnergy is aduciary of the Plan® Case law does not support Morgan Waldron’s
inference. Indeed, the U.S. Supreme Court has stated plainly that a plan sponsor does n

become a plan fiduciary by virtue i$ role as sponsoiSeeBed v. PACE Intern. Uniorb51

U.S. 96, 101 (2007)'Crown’s operation of its defined-benefit pension plans placed it in du

> ECF No. 99 at 9-10
3 Morgan Waldron states that “FirstEnergy is a sponsor of the Plan, and theréthreiary.”
ECF No. 98 at 10
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roles as plan sponsor and plan administrator; an employer's fiduciary duties Rifslardte
implicated only when it acts in thetier capacity.”)

Accordingly the Court finds th&ount lifails to state a claim upon which relief may
granted. It istherefore dismissed.

IV. CONCLUSION

For the reasons discussed above, the Court grants, in part, and denies, in part,
FirstEnergy’s motion to partially dismiss the Thirdrty ComplaintECF No. 77, and grants, i
part, and denies, in part, Local 270’s Motion to DismiSSK No. 78. Violation of ERISA Plat

(Count II) is dismissed, and the unjust enrichment claim (Count IX), is disirasseell.

IT 1S SO ORDERED.

June 21, 2011 /s/ Benita Y. Pearson

Date Benita Y. Pearson
United States District dige

=]

N
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