Holt v. First Stud

ent, Inc. et al Dac.

UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF OHIO
EASTERN DIVISION

RICHARD T. HOLT, Case No.: 1:10 CV 2584
Plaintiff
JUDGE SOLOMON OLIVER, JR.

V.

FIRST STUDENT et al,

— e - N

MEMORANDUM OF OPINION
Defendants ) AND ORDER

Pro seplaintiff Richard T. Holt filed the above-captiongdforma pauperigction
against defendants First Student, Inc., thedt Employment Opportunity Commission (E.E.O.C,
- Cleveland Mediation Program, and the United Steel Workers (“USWA”). Mr. Holt alleges
defendants discriminated against him “in job stansldodsed on his race, in violation of Title VII,
42 U.S.C. 82000e. He seeks damages in the amount of $150,800.00.

Background

The narrative of facts contained in wiMt. Holt captions as a "Complaint” is a
paragraph comprised of three sentences. Hgeallhne defendants provided different job standar
and rates of pay for Caucasian employees versaplp of color.” Attachments to the Complain

reveal First Student employed Mr. Holt, African American, from November 2007 until his

! Although he does not specify a sum in the complaaragraph VII. of the Civil Cover Sheet|
filed with the complaint indicates a “Demand” of $150,000.

the

Dockets.Justia.

LOm


http://dockets.justia.com/docket/ohio/ohndce/1:2010cv02584/170392/
http://docs.justia.com/cases/federal/district-courts/ohio/ohndce/1:2010cv02584/170392/3/
http://dockets.justia.com/

termination on September 29, 2¢1@tth. at p.106.) He was emplaywith First Student as a bus

driver. Id.

In an E.E.O.C. Charge of Discrimination, dated December 18, 2009, Mr. Hlolt

alleged First Student treated him less favorabbn white drivers on September 1, 2009. The

charge stated he was assigned a less desirable run, received harsher discipline and was denied

for a period of 65 hoursld.

Mr. Holt filed an internal grievaze, through the USWA, on November 16, 2009,

complaining that First Student failed to pay hupfront time . . . for runs;” unauthorized supervisoyr

time changes caused him to be late; issued a warning for being late when he forgot his dfiver’

license, while a Caucasian employee was “tokldga papers without givetime,” (Atth. at p. 29);

and, failed to provide an aide when he transpldnendicapped students. It appears the matter was

submitted to arbitration on January 25, 2010. (Atth. at p. 30.)
Also attached to the complaint areg@ Time Off Requests for April 19, 2010, May

12, 2010 and September 15, 2010 submitted by Mr. Haitadditional request for leave on May

.

26, 2010 was denied by Contract Mgeg Nikki McDaniel, who noted: “To [sic] many charters an
already to [sic] many requests off. Sorry.” (Athp. 19.) Mr. Holt ao attached the approved
Time Off Requests for two coworkers whsked for leave on April 21, 2010 and May 27, 2010
respectively’

In a letter dated September 23, 2010, NikkDMaiel advised Mr. Holt he was being

2 Each of the 107 pages of attachments filleshg with the Complaint are only distinguished

by a hand written page number in the upper right corner.

3 The coworker submitted her Time Off Request for May 27, 2010 on May 24, 2010. |Mr.

Holt submitted his Time Off Request for May 26, 2010 on May 25, 2010.
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placed on notice of unpaid suspension “while iawvestigating what oceted on you [sic] am route
on September 23, 2010.” (Atth. p. 11She asked him for a written explanation of what transpireg
Six days later, Ms. McDaniel sent Mr. Ha letter dated September 29, 2010 wherein he W
advised that his employment with Firsu@ént ended on September 28, 2010. Ms. McDan

explained that Mr. Holt was fired because he wadbtls driver responsible for refusing to pick u

a student from school. Mr. Holt declined to stbe letter, but a Union witness did sign it. The
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latest document attached to the Complaint, dated November 8, 2010, is Mr. Holt’s Notice {hat &

Request for Appeal Has Been Filed from the Office of Unemployment Compensation.
Standard of Review

Althoughpro sepleadings are liberally construdgipag v. MacDougall454 U.S.
364, 365 (1982) (per curiamifaines v. Kerner404 U.S. 519, 520 (1972),aHdistrict court is
required to dismiss an action under 28 U.S.C. 81916¢dails to state a claim upon which relief
can be granted, or if it lacks an arguable basis in law of fhtitzke v. Williams490 U.S. 319
(1989);Lawler v. Marshall 898 F.2d 1196 {6Cir. 1990);Sistrunk v. City of Strongsvi|l69 F.3d
194, 197 (8 Cir. 1996). Plaintiff's complaint "must contain sufficient factual matter, acceptec
true, to ‘state a claim to relief that is plausible on its fagssHcroft v. Igbagl--- U.S. ----, ----, 129
S.Ct. 1937, 1949 (2009) (quotilgpll Atlantic Corp. v. Twomb)\650 U.S. 544, 570 (2007)).

No Claim Against E.E.O.C.

4 A claim may be dismissesua spontewithout prior notice tahe plaintiff and without
service of process on the defendant, if the oexyticitly states that it is invoking section 1915(e
[formerly 28 U.S.C. § 1915(d)] and is dismissing theam for one of the reasons set forth in th
statute.McGore v. Wriggleswortil14 F.3d 601, 608-09(6Cir. 1997);Spruytte v. Walters53
F.2d 498, 500 (BCir. 1985)cert. denieg474 U.S. 1054 (1986Marris v. Johnson784 F.2d 222,
224 (8" Cir. 1986);Brooks v. Seiter779 F.2d 1177, 1179 (&Cir. 1985).

-3-

as

11%




Title VIl prohibits employers, employmeagencies and labor unions from engaging
in any actions which discriminate, in part, based on r&ee42 U.S.C. § 2000e-2. Accepting Mr.
Holt's allegations as true and construingdns seComplaint liberally in his favor does not revea
the presence of information sufficient to shouatttme E.E.O.C. -Cleveland Mediation Program wgs
his employer. Instead, the Complaint identifiesydairst Student as his employer. Hence, the
Complaint fails to state a plausible Title VIl ¢cfaagainst the E.E.O.C. as Mr. Holt's employgse
42 U.S.C. 8§ 2000e-2(a)(1) (making it “an unlawful employment practice fangsoyer...”
(emphasis added) to engage in certain discriminatory acts against its employees).

To the extent Mr. Holt is complaining about the manner in which his E.E.O|C.
charge was handled, he is not entitled to sue tBeOEC. The circuits wibh have addressed the
issue have uniformly held that no cause of action against the EEOC exists for challengeq to it:
processing of a claimPeavey v. Polytechnic Ins749 F.Supp. 58, 58 (E.D.N.Y.199@jf'd, 940
F.2d 648 (2d Cir.1991%ee, e.g., McCottrell v. EEQZ26 F.2d 350, 351 {7Cir.1984);Ward v.
EEOGC 719 F.2d 311, 313 {9Cir.1983),cert. denied 466 U.S. 953 (1984 Francis-Sobel v.
University of Me.597 F.2d 15, 17-18 {1Cir.), cert. denied444 U.S. 949 (1979 eorator Corp.
v. EEOC 592 F.2d 765, 767-69'(4Cir.1979) Gibson v. Missouri Pac. R./&79 F.2d 890, 891 (5th
Cir.1978) cert. denied440 U.S. 921 (1979Milhous v. Equal Employment Opportunity CopNo.
97-5242, 1998 WL 152784 {6Cir. Mar. 24, 1998)Reed v. E.E.O.CNo. 96-1275,1996 WL

636171 (8 Cir. Oct. 30, 1996).

Failure to State Title VII Claim

A complaint “has facial plausibility whetlhe plaintiff pleads factual content that




allows the court to draw the reasonable inference that the defendant is liable for the miscq
alleged.”Igbal at 1949 (citingt'wombly 550 U.S. at 556). The Coumust accept all well-pleaded
factual allegations as true, but need not “accept as true a legal conclusion couched as a
allegation.”Twombly 550 U.S. at 555 (quotirRapasan v. Allaird78 U.S. 265, 286 (1986)). While
a complaint need not contain “detailed factual allegations,” it must provide “more thar
unadorned, the-defendant-unlawfully-harmed-me accusatighdl, 129 S.Ct. at 1949 (citing
Twombly 550 U.S. at 555). A pleading that offétabels and conclusions” or “a formulaic
recitation of the elements afcause of action will not doTwombly 550 U.S. at 555. Nor does a
complaint suffice if it tenders “naked assertg]hdevoid of “further factual enhancemend: at
557.
As noted earlier, Title VIl extends its reach to prohibit labor organizations fr
engaging in any practice that would “excludetmexpel from its membership, or otherwise t(
discriminate against, any individual because of his race.” 42 U.S.C. § 2000e-2(c)(1). Whilg
Holt names the United Steel Workers as a defentf@Complaint does not allege any facts whic|
would support a claim against the Union based on racial discrimination.
Finally, Title VII has made it unlawful for an employer:

(1) to fail or refuse to hire do discharge any individual, or

otherwise to discriminate against any individual with respect

to his compensation, terms, conditions, or privileges of

employment, because of such individual's race, color,

religion, sex, or national origin; or

(2) to limit, segregate, or daify his employees or applicants

for employment in any way which would deprive or tend to

deprive any individual of employment opportunities or

otherwise adversely affect his status as an employee, because

of such individual's race, color, religion, sex, or national
origin.
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42 U.S.C. § 2000e-2(a). Agaiit, is not enough for a Title VII plaintiff to simply state
“the-defendant-unlawfully-harmed-me.” Thish&wever, the extent to which Mr. Holt has limited

his allegations against First Student.

A plaintiff's Title VII claims are limited to “the scope of the EEOC investigatign

reasonably expected as a result of the discrimination charge fled Farmer v. ARA Servs., .Inc
660 F.2d 1096, 1105&Cir.1981). “Claims that are not withihe scope of the EEOC investigatior|
must be dismissed for lack of subject matter jurisdictibeifh v. Bureau of State Lotte876 F.2d
104, 1989 WL 62509, at *2 {&Cir. June 13, 1989). Mr. Holt’'s E@.C. charge alleges he receive(
a verbal and written warning from First StudentSeptember 1, 2009, while a “similarly situate
white driver . . . received no discipline.” (Atth. p. at 106.) In a grievance he later filed, Mr. |
further explained that when he forgot his licengas late for work and subsequently written up, th
Caucasian employee who was late was only 'timisign papers without given time.” (Atth. p. af
29).

The essence of a disparate treatmentrclander Title VII is that an employee or
applicant is intentionally singled out for adverse treatment on the basis of a prohibited crite
Furnco Construction Corp. v. Waterd38 U.S. 567, 577 (1978). Mr. Holt has referred to o
nonprotected employee who was not ‘written up, ilea "told to sign papers without given time.'
(Atth. p. at 29). This does not suggest this engxoyas similarly-situated and thus an equivale
comparison. Rather, Mr. Holt alleges the nonprotected employee was directed to “sign pa
about which he either does notoannot provide details to this Court. Because this singular ev|

does not provide this Court with evidence thawaes treated differently than similarly-situated

nonprotected employees, Mr. Holt has not allegeddwetreated differently strictly based on racs.
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Finally, while Mr. Holt was fired from FitsStudent, this is not the basis upon whic

he allegedly suffered an adverse employment actitead, the only adverse act which he allegeg

was based on race, was a September 1, 2009 wagiamand. This singular act does not, howeve,

constitute an adverse employment actiohreprimand does not constiéua significant change in

—

14
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employment status, such as “hiring, firing, failing to promote, reassignment with significantly

different responsibilities, or a decision causing a significant change in benéfitd€’ v. Baxter
Healthcare Corp 533 F.3d 381, 402 {&ir.2008)(quotation omitted). Even the mere disagreemg
with an employer's disciplinary decision does gote rise to an inference of discriminatory
discharge in violation of Title VIISee Bullock v. Children's Hosp. of Philadelphia F.Supp.2d
482, 490 (E.D.Pa.1999) (stating that plaintiff's disagreement with employer's assessme
plaintiff's job performance is not sufficietat raise a presumption of discrimination).

District courts are not required to conjure up questions never squarely pres
to them or to construct full blanclaims from sentence fragmerBgaudett v. City of Hamptpn75
F.2d 1274, 1278 {4Cir. 1985). To do so would "require ...[the courts] to explore exhaustively
potential claims of a pro se plaintiff, ... [and] woultransform the district court from its legitimate
advisory role to the improper role of an advocate seeking out the strongest arguments an
successful strategies for a partyd.

Conclusion

°One element of a disparate treatment claim basedce is that the employee suffered an adver
employment action. “An adverse employment acisoan action by the employer that ‘constitute
a significant change in employment status, aaghiring, firing, failing tgpromote, reassignment
with significantly different responsibilities, or aclsion causing a significant change in benefits.
White v. Baxter Healthcare Cagb33 F.3d 381, 402 {6Cir.2008) (quotinddurlington Industries
v. Ellerth 524 U.S. 742, 761(1998)ert. denied129 S.Ct. 2380 (2009).
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Accordingly, Mr. Holt’s application to proce@tforma pauperiss granted and this
action is dismissed under section 1915(e). Thetaertifies, pursuant to 28 U.S.C. § 1915(a)(3
that an appeal from this decision could not be taken in goocffaith.
IT IS SO ORDERED.
/SEOLOMON OLIVER, JR.

CHIEF JUDGE
UNITED STATES DISTRICT COURT

March 10, 2011

6 28 U.S.C. § 1915(a)(3) provides:

An appeal may not be taken in forma paupktise trial court certifies that it is not
taken in good faith.
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