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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF OHIO
EASTERN DIVISION

JAMESMAHER, ) CASENO. 1:11-CV-1330
)
Aaintiff, )
) MAGISTRATE JUDGE MCHARGH
V. )
)
COMMISSIONER OF SOCIAL ) MEMORANDUM OPINION & ORDER
SECURITY, )
)
Defendant.

This case is before the Magete Judge pursuant to the corisainthe parties. (Doc. 9).
The issue before the undersigned is whetherfitial decision of th&€€ommissioner of Social
Security (the “Commissioner”) denying Plaih James Maher’s application for Supplemental
Security Income benefits under Title XVI tife Social Security Act, 42 U.S.C. § 138tlseq, is
supported by substantial evidenaed therefore, conclusive.

For the reasons set forth below, the CAHEIRMS the decision ahe Commissioner.

I. INTRODUCTION & PROCEDURAL HISTORY

On May 26, 2005, Plaintiff James MaherPJdintiff” or “Maher”) applied for
Supplemental Security Income alleging that he became disabled on April 1, 2005, due to
suffering from herniated discs s neck. (Tr. 49-51, 58). Pidiff's application was denied
initially and upon reconsideration. (Tr. 35-36)hereafter, Plaintiff requested a hearing to
contest the denial of his application forneéts. (Tr. 44-45). The Social Security
Administration granted Maher’s request and scied a hearing before an administrative law
judge. (Tr. 46-47).

On July 14, 2008, Administrative Law Judgemund Round (th€ALJ”) convened a

hearing to evaluate Plaintiff'application for benefits. (T1601-38). Plaintiff appeared with
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counsel and testified before the ALJId.J. Vocational expert, Mr. Thomas Nimberger (the
“VE”), also appeared at ¢hproceeding and testified.ld(). On September 5, 2008, the ALJ
issued an unfavorable decisionding that Maher was not disallle(Tr. 17-29).Following this
ruling, Plaintiff sought review of thé\LJ's decision from the Appeals Countil.(Tr. 13).
However, the council denied Mar’'s request, thereby makirthe ALJ’'s decision the final
decision of the Commissioner. (Tr. 5-8). Maher now seeks judicial review of the
Commissioner’s final decision pwant to 42 U.S.C. § 405(g).

II. PERSONAL & VOCATIONAL EVIDENCE

Plaintiff, born on July 12, 1953, was 51 yeard oh the date he apptl for benefits and
55 years old on the date of his hearing befoeeAhJ. (Tr. 606). Accordingly, under Social
Security regulations, Maher was considerec grson “closely approaching advanced age” at
the time he applied for benefits, and later pregeel into the “advanced age” category after he

turned 55 years oldSee20 C.F.R. 88 416.963(d)-(e)Maher graduated from high school and

has past experience working as a busedrand train driver. (Tr. 607-08).

Maher worked as a bus driver for the GityWestlake School Btrict from 1974 until
2001. (Tr. 206). Plaintiff informed doctors tlmate morning in February 2001, he woke up with
pain in his neck which continued ¥oorsen in the following days. Id). Eventually, the pain
caused severe weakness in his right arm andtPldait he was unable to continue working as a
bus driver. Id.). He tried to obtain disdly benefits from his retement fund but was denied.
(Id.). Maher did not retain employment agairtilugarly 2003. (Tr. 512). At that time he was

hired by the RTA as a bus operatold.), Plaintiff maintained thgtosition for five months and

! Apparently, Plaintiff re-applied for benefits éhgy the appeals processdawas granted benefits
effective June 24, 2010. (Pl.’s Br. at 1).



then changed positions to start working as a train driver for the RIGA. (Maher’s position as
a train driver required him to “move a dtaed to throw switches to change the tracks
periodically[;] [h]e also would need to [uséveo-gallon bucket to] fill boxes of sand on the front
and back of the train.” Iq.). Plaintiff stopped working for the RTA on April 22, 2005. (Tr.
559).

[ll. MEDICAL EVIDENCE

In February 2001, Plaintiff underwent magneésonance imaging (“MRI”) testing of his
cervical spine. (Tr. 500, 216).The testing revealed minimdulging at C3-4 with mild
foraminal narrowing and a right posterolatelnarniation at C6-7 whit produced right-sided
foraminal stenosis. (Tr. 216). On March 2001, Maher presented to Dr. Charles Choi for
neck pain management through epidural steroid injections. (Tr. 372-74). Because this treatment
did not fully relieve Maher’s pain, his doctadvised him to undergo surgery. (Tr. 238-39).
Plaintiff's surgery was scheduled to proceed,diuthe day of the operation his doctor “decided
it was too risky to perform” due to Plaintiff's “ingased risk of air emboli traveling to the brain
and causing a stroke.” (Tr. 238). Thegary was never rescheduled. (Tr. 512).

On July 11, 2005, Plaintiff presented @r. Naomi Waldbaum for a consultative
examination. (Tr. 205-08). During her evaloatiof Plaintiff, the dotor noted Plaintiff's
cervical movements were sligyr diminished, though Plaintif§ rotation and lateral flexion
appeared functional. (Tr. 206). Dr. Waldbaal®o observed Maher to have normal reflexes in
his upper extremities “with a trace increase on rigat compared to the left”, diminished
perception to pinprick in his riglpalm and no discomfort on palpation of the right shoulder.
(Id.). The physician noted Plaifitt MRI and EMG results were naivailable for her to review.

(Tr. 207). Overall, Dr. Waldhan found Maher to be “very futional”, but she mentioned that
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he was “extremely upset about kituation, and [his] inability tget benefits from any source.”
(Id.). In the end, Dr. Waldbaum concluded Plaintiff could not retoiinis prior job as a school
bus driver, but that he could perform “many diffiet types of sedentaflight-type work-related
activities.” (Tr. 207-08).

On August 9, 2005, Dr. Walter Holbrook, a staggency physician, reviewed Plaintiff’s
medical record and evaluated Maher’s physical residual functional cag&mg”). (Tr. 217-
24). Dr. Holbrook opined Maher retaindgtie capacity to liftand/or carry 50 pounds
occasionally and 25 pounds frequently. (Tr. 2IB)e doctor further ruled Plaintiff could stand,
walk or sit for roughly six hours each workdapdamaintained an unlimited ability to push, pull
and operate hand and/or foot controldd.)( Additionally, Dr. Holbrook found Plaintiff's
medical record did not establish the needaioy postural, manipulaiy visual, communicative
or environmental limitations. (Tr. 219-21).

On November 2, 2005, Dr. Russell DeMicco ewsed Plaintiff on behalf of the Ohio
Public Employees Retirement Sgst. (Tr. 559-61). He indited that the purpose of his
examination was to “render an opinion as toethler or not Mr. Mahefwa]s physically and
mentally incapacitated for the performance to§ duties by a disabling condition, either
permanent or presumed permanent.” (Tr. 599). DeMicco noted Platiff’'s occupation was
that of a train operator for the RTA.Id(). Upon physical examation, Dr. DeMicco found
Plaintiff's range of motion in Isiarms and cervical spine to be grossly within functional limits,
and the strength in Plaintiff's upper and lower Ismated 5 out of 5. (Tr. 560). However, the
doctor noted Maher’'s compids of pain at end points of akhinges of motion and with palpation

of the cervical, paraspinal astioulder girdle musculatureld(). After reviewing Plaintiff's job



duties as a train conductor, Dr. DeMicco conctitiaher was “unable to perform his duties as
[Dr. DeMicco] underst[oo]d them.”1d.).

In December 2005, state agency physician, Dr. James Gahman, conducted a review of
Plaintiffs medical history and completed a report containing his assessment of Plaintiff's
physical RFC. (Tr. 275-82). Just as Biolbrook concluded, Dr. Gahman opined Plaintiff
maintained the ability to lift and/or carry tgp 50 pounds occasionaland 25 pounds frequently,
and to stand, walk or sit for approximately bours per workday. (Tr. 276). Dr. Gahman also
ruled Plaintiff had no problems with pushingllimg or operating hand or foot controlsld.).
However, Dr. Gahman indicated that Plainsifivork should never involve ladders, ropes or
scaffolds, or require Plaintiff to crawl. (T277). In addition, the physician noted Maher’s work
should only occasionally involve stooping, croundireaching overhead bilaterally or driving.
(Tr. 277-78). Finally, Dr. Gahman recommended rRifiiavoid all exposure to hazards. (Tr.
279).

On March 17, 2006, Dr. Jeffrey Blood examinBthintiff and revewed Plaintiff's
medical files in order to conduct an independardluation of Maher for the School Employees
Retirement System. (Tr. 512-14). Plaintiff infeed the doctor that he experienced problems
related to his cervical spine causing pain in the rigde of his neck to radiate down to his right
arm. (Tr. 512-13). Maher also complained to Dr. Blood about arthritis in his hands and knees.
(Tr. 513). Upon examination, Dr. Blood not&thher had “decreased sensation over [his]
biceps muscles bilaterally and the ulnar aspebbtti forearms and in his thumbs”, however the
doctor concluded Maher “otherwise ha[d] normaissgion in a spotty distribution in the upper
limbs.” (Id.). Neither did Maher exhibit any weaknessmanual muscle testing of his arms or

of the rotator cuff mechanison either side of his body.ld(). Dr. Blood diagnosed Maher with
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degenerative disc disease witliemphytes, but highlighted that Baw “no clinical evidence of
cervical radiculopathy.” (Tr514). Dr. Blood acknowledged Plaiifi subjective complaints of
pain and various imaging studies showing degative changes, buipined he “d[id] not
[c]learly see a reason [why Plaintififould not be able to contindes work activities . . . [or]
resume his jobs.”1d.).

On April 13, 2006, Dr. Timothy Fallon pennedletter assessing dMtiff's disabled
status. (Tr. 500). In the lettddr. Fallon indicated he had revied/the evaluations prepared by
Drs. Waldbaum and DeMiccoipr to issuing his opinion. Id.). Dr. Fallon also reviewed Dr.
Blood's findings, which revealed osteophytic ermmioment at C6-7 on the right and C6-7 and
C5-6 on the left. I(l.). Based upon his revieuof this evidence, Dr. Fallon opined that Maher
would likely have a “restricted nge of motion” and would be ubke to continue working as a
train operator. I¢l.).

On March 2, 2007, Plaintiff presented to Bugene Lin with complaints of neck pain,
right arm pain and numbness in Figgers. (Tr. 321-23). Dr. Liperformed a series of tests on
Plaintiff to measure his range of motion andnoa muscle strength. (Tr. 322). The physician
observed that Plaintiff was “[a]ble to lifind carry up to 35Ib box [sic] multiple times.ld().

Dr. Lin also noted Plaintiff experienced ratsmal sensation, but further noted Maher
experienced an “inconsistent dermatonaistribution of sensation loss”. Id(). Dr. Lin
prescribed Maher medication fdris neuropathic pain and ingtted him to begin physical
therapy for his back and neckd..

Finally, sometime in or around May 2007,.in completed an “Attending Physician
Report” for the School Employees Retirement System. (Tr. 575-76). In the report, Dr. Lin

stated Plaintiff had been under k&re since March 2007. (Tr. 575r. Lin opined that as of
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February 2005, Plaintiff had beoe physically and/or mentallynable to perform his prior
position as a school employee for at least the h2xhonths. (Tr. 575). The physician noted
Plaintiff's disabled status etnmed from cervical radilitis and carpal tunmhesyndrome. (Tr.
576).

IV. ALJ'S DECISION

The ALJ applied the standard five-step sequential analysisvaluating Maher’s
application for benefits. Astep one of the evaluation process, the ALJ found Maher had not
engaged in substantial gainful activity since the day he applied for benefits on May 26, 2005.
(Tr. 19). At step two, the ALJ held Plaintiff ffered from the following severe impairments:

foraminal stenosis of the cervical spine at Ch-Gilateral median neapathy at or across the

2 The Social Security Administtion regulations require an Altd follow a five-step sequential
analysis in making a determination as to “disability8ee20 C.F.R. 8416.920(a) The Sixth
Circuit has summarized the five steps as follows:

(2) If a claimant is doing substantial gaihgtivity — i.e., workng for profit — she is
not disabled.

(2) If a claimant is not doing substahtgainful activity, her impairment must be
severe before she can be found to be disabled.

(3) If a claimant is not doing substamtgainful activity and is suffering from a
severe impairment that has lasted agxpected to last for a continuous period of
at least twelve months, and her impairmemgets or equals a listed impairment,
the claimant is presumed ddad without further inquiry.

(4) If a claimant’s impairment does nptevent her from doing her past relevant
work, she is not disabled.

(5) Even if a claimant’'s impairment do@revent her from doing her past relevant
work, if other work exists in thewational economy that accommodates her
residual functional capacity and vocatiofiattors (age, edutian, skills, etc.),
she is not disabled.

Abbott v. Sullivan905 F.2d 918, 923 (6th Cir. 199®eston v. Comm’r of Soc. Se245 F.3d
528, 534 (6th Cir. 2001)




wrist, an adjustment disorden a personality disorder withdtrionic features. (Tr. 19-20).
But, at step three, the ALJ ruled none of éh@apairments, individually or combined, met or
equaled one of the listed impairments set famtl20 C.F.R. Part 404, Subpart P, Appendix 1.
(Tr. 21-23). Before moving to the next stépe ALJ assessed Maher’'s RFC to work. (Tr. 23-
27). The ALJ concluded Maher retained the abiittyperform a range of medium work. (Tr.
23). Specifically, the ALJ found that Pff could lift and/or carry up to 50 pounds
occasionally and up to 25 pounds frequentlyg.)( However, the ALJ restricted Maher to work
involving only limited and superfial interaction with superviserand no interaction with the
public. (d.). Accordingly, at step four, the ALJ rdldMaher could not return to his prior work
as a bus or train driver because these positions did not align with Maher’s current RFC. (Tr. 28).
Yet, at the final step of the sequential analykie ALJ concluded thergere other jobs, existing
in substantial numbers in the national economyiciwviMaher could perform, such as that of a
kitchen helper, housekeeper or cleaner. (Tr. 28-29).

V. DISABILITY STANDARD

A claimant is entitled to receive Disétyi Insurance and/oiSupplemental Security
Income benefits only when he establishes disability within the meaning of the Social Security

Act. Seed42 U.S.C. 88 4231381 A claimant is consideredsiibled when he cannot perform

“substantial gainful employment by reason of angdically determinable physical or mental
impairment that can be expectedésult in death or that has lastadcan be expected to last for

a continuous period of not lesathtwelve (12) months.'See20 C.F.R. 88 404.150816.905

VI. STANDARD OF REVIEW

Judicial review of the Commissioner’s bateflecision is limited to a determination of

whether, based on the record as a wholeCthramissioner’s decision is supported by substantial
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evidence, and whether, in making that decisiihe Commissioner employed the proper legal

standards.SeeCunningham v. Apfell2 F. App’x 361, 362 (6th Cir. 2001garner v. Heckler

745 F.2d 383, 387 (6th Cir. 1984Richardson v. Perales402 U.S. 389, 401 (1971)

“Substantial evidence” has been defined as ntlba® a scintilla of eadence but less than a

preponderance of the evidencBeeKirk v. Sec’y of Health & Human Sery667 F.2d 524, 535

(6th Cir. 1981) Thus, if the record evidence is of sughhature that a reasonable mind might
accept it as adequate support for the Commissierferal benefits determination, then that
determination must be affirmedd. The Commissioner’s determiti@n must stand if supported
by substantial evidence, regardless of whether @mart would resolve the issues of fact in
dispute differently or substantial eeigce also supports the opposite conclusiSeeMullen v.

Bowen 800 F.2d 535, 545 (6th Cir. 198&insella v. Schweike708 F.2d 1058, 1059 (6th Cir.

1983) This Court may not try the case de novo, kes@onflicts in theevidence, or decide
guestions of credibilitySeeGarner, 745 F.2d at 387However, it may examine all the evidence
in the record in making its decision, regardlesswhether such evidence was cited in the

Commissioner’s final decisionSeeWalker v. Sec'y of Health & Human Serg84 F.2d 241,

245 (6th Cir. 1989)
VIl. ANALYSIS
Maher attacked the ALJ’s ruling on two grals. First, Plaintf contends the ALJ’'s
decision is erroneous because the ALJ failedutibze testimony froma medical expert to
ascertain Maher's RFC. Second, Maher claims the ALJ failed to properly apply the Medical-
Vocational guidelines at step fivd the sequential analysis determine whether there was work

existing which Plaintiff could perform.Neither of these arguments is well-taken.



1. Medical Expert Testimony

Plaintiff maintains the ALJ committed reveae error by failingto request a medical
expert to testify during his hearing. Mahemntands the ALJ should have retained a medical
expert to assist the ALJ with understanding tiedical evidence in the record and evaluating
Plaintiff's RFC, which Plaintifitontends the ALJ erroneously assessed as retaining the ability to
perform medium level exertiohavork. Maher argues the Als RFC failed to account for
Plaintiff's: 1) sensory loss in his hands;l@)ited range of motion in his upper extremities; and
3) inability to stoop, couch, reach in all directipdsal with hazards, or climb ladders, ropes or
scaffolds. Plaintiff claims all of these limitations were supported by the medical evidence in the
record, and would have preventelintiff from being able to péorm the positions identified by
the VE, upon whose testimony the ALJ reliedtap five of the sequential analysis.

The regulations governing Social Securitgattility claims specify that “[a]jn ALJ has
discretion to determine whether further evidersteh as additional testing or expert testimony,

is necessary.’Foster v. Halter 279 F.3d 348, 355 (6th Cir. 200tjting 20 C.F.R. 88 404.1517

416.917. Thus, there is no mandate requiring an ALJ to solicit such evid&Gue®e Simpson v.

Comm'r of Soc. Sec344 F. App’x 181, 189 (6th Cir. 200920 C.F.R. 88 404.1527(f)(2)(iii)

and 416.927(f)(2)(iii) provide discretion rather thmmandate to the ALJ to decide whether to
solicit medical expert testimony...?).Ultimately, the ALJ is charged with the duty of evaluating

the medical evidence on record addtermining the claimant's RFC.See20 C.F.R. §

404.1546(c) Although an ALJ may not substitute his/her opinion for that of a physician, “an

* Effective March 26, 2012, sections 404.1527 4h6.927 of the Code of Federal Regulations
were amended. Paragraph (c) was removed aadzghs (d) through (f) of each section were
redesignated as paraghasp(c) through (e)77 F.R. 10651-01, 2011 WL 7404303
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ALJ does not improperly assume the role of a medical expert by assessing the medical and non-

medical evidence before rendering aideal functional capacity finding."Poe v. Comm’r of

Soc. Sec342 F. App’x 149, 157 (6th Cir. 20Q9)

Plaintiff's claim that the ALJ erred by failing s®ek testimony from a ME is unavailing.
Maher contends the ALJ should not have found ko be capable of perming work at the
medium exertional leveldzause Plaintiff alleges all of theators who physically examined him
concluded that he was limited sedentary or light work. Accoirty to Plaintiff, the following
doctors reached this conclusion: Drs. liaum, Fallon, DeMicco and Lin. However,
Plaintiff's contentions in error.

Though Plaintiff contends all of these doctiargted him to sedentary or light work, they
did not. Both Dr. Fallon and Dr. DeMicco merehdicated that Maheraald not return to his
prior position as a train operator. But, neitdector restricted Plairffito sedentary or light
duties. Similarly, Dr. Lin’s fading did not on its face limit Maher to sedentary or light tasks.
Instead, the report explicitly incited that Plaintiff was unable to “perform the duty for which
[he] w[as] formerly responsiblas a school employee” — that of a school bus driver. (Tr. 575).
Moreover, the ALJ discounted Dr. Lin’s findingdause his statement that Maher was disabled
was not entitled to deferenceiisoncerned an issue reservedite Commissioner to determine.

(Tr. 27) (iting 20 C.F.R. § 416.927(e)(1) & (8) see Turner v. Comm'r of Soc. Se&81 F.

App’x 488, 492 (6th Cir. 2010) The ALJ further highlighted &t Dr. Lin’s opinion appeared to

be based on Plaintiff's statements rather tharDr. Lin’s independenbbjective or subjective

*Now listed at 20 C.F.R. § 416.927(d)(1) and (Sken. 3supra Although the ALJ cited to
section “(e)(1)(3)”, it is eviderthat the ALJ intended to citells-sections (e)(1) and (e)(3), as
there was no sub-sectitfe)(1)(3)” at the time the ALJ’s opinion was written.

11



medical findings. Accordingly, Plaintiff's desptions of these ddors’ opinions are not
accurate.

In fact, Dr. Waldbaum was the only docteho recommended Maher’s work be limited
to sedentary or light activities. But, th&lLJ stated sufficient grounds for rejecting the
physician’s conclusion. TheLJ explained that Dr. Wdbaum’'s recommendation was
inconsistent with her examination of Plaffhtiduring which the dodr observed Plaintiff
retained normal muscle strength and appeardx ttvery functional”. (T. 27). Therefore, the
ALJ did not assign any probative \ght to Dr. Waldbaum'’s findingas they were inconsistent
with the physician’s clinical findings. The Als reasons for rejecting Dr. Waldbaum’s opinion
are supported by the record. As a result, Dr. Waldbaum’s opinion alone was not sufficient to
demonstrate that Plaintiff was limitéo sedentary or light work.

Next, Plaintiff argues that the ALJ's RFassessment, finding Plaintiff capable of
performing medium level work, was not suppdrt®/ the record because the ALJ placed undue
significance on Plaintiff's upper @ar strength, and failed to accodot Maher’s limited range of
motion and bilateral sensory loss in his hands. HewePlaintiff's argument is not borne out by
the record.

The ALJ acknowledged Plaintiff's sensdigss problems and limited range of motion
which were detailed by several tbie physicians in the recordror instance, the ALJ highlighted
Dr. Waldbaum'’s findings showinBlaintiff had diminished percépn to pinprick in his hands
and mild discomfort with rotation and flexion bis shoulder. But, the ALJ also noted Dr.
DeMicco’s findings which showeBlaintiff demonstrated an acéiwvange of motion in his upper
limbs and cervical spine, and retained full Messtrength in his upper and lower extremities.

Additionally, the ALJ’s opinion made reference Bo. Blood’s opinion, noting that the doctor
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found Plaintiff's reported sensory sytoms to be “rather spotty”(Tr. 25). The ALJ continued,
noting Dr. Blood observed Maher to display norrf@ion on range of motion of his neck, and
did not find “evidence of weakness on manualsohel testing [or] evidence of measureable
atrophy in [Maher’s] upper extrerres.” (Tr. 25). The ALJ ab noted 2007 tesesults which
did not show evidence of left or right cendigadiculopathy or myelopathy. Thus, the ALJ
reasonably acknowledged Plaintiff's documenkestory of sensory complaints and problems
with range of motion.

Yet, the ALJ’s acknowledgment of these pehbt did not compel him to limit Maher to
sedentary work. Dr. Blood red Maher's reported sensory symptoms, but nonetheless
concluded he did not see any reason why Pfamtbuld not be able to continue to work.
Similarly, both Dr. DeMicco an®r. Fallon discussed Plaintiffgroblems with range of motion
and cervical radiculopathy, but neither doctor suggested that Plaintifstreteel to sedentary
duties. Instead, both simply indicated Plaintiff was unable to return to his position as a train
operator. Dr. Waldbaum was the only physici@ho recommended that Plaintiff's perform
“sedentary light-type” work, (Tr. 207), but gsreviously discussed, the ALJ supplied a
reasonable basis for rejecting this finding.

Next, Plaintiff argues the ALJ erred becatise RFC assessment did not incorporate the
postural and environmental limitations announbgdDr. James Gahman. Maher contends the
ALJ erred when he assigned “full probative gidl' to Dr. Gahman’s report, but omitted these
limitations announced by Dr. Gahman from his R&Sessment. Plaintiff's argument here is
also flawed.

The ALJ did not assign full probative weidlot Dr. Gahman’s findings. (Tr. 27). The

ALJ’s opinion expressly states hsesigned full weight to stateency physician, Dr. Holbrook’s
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opinion dated August 9, 2005.1d(). Dr. Holbrook did not recommend any postural or
environmental restrictions be placed on Mahersk. During his discssion of Dr. Holbrook’s
findings, the ALJ cited Dr. Hollmok’s opinion itself and referencede opinion of state agency
physician, Dr. Gahman. Notably, the ALJ prefabecitation of Dr. Gahman'’s report with the
common legal introductory signal oée alst The Bluebook explains that the signalet
alsd’ indicates that the cited authority “constitutes additional source material that supports the
proposition.” THE BLUEBOOK: A UNIFORM SYSTEM OF CITATION (Columbia Law Review Ass’'n

et al. eds., 19th ed. 2010). In other wortee ALJ’s citation of Dr. Gahman’s report was
intended to lend support to Dr. Holbrook’s findithat Plaintiff could perform medium work.
The ALJ’s reference to Dr. Gatam's findings is logical becaudgr. Gahman also concluded
Plaintiff retained the ability to perform taskstaeé medium exertional level. However, the ALJ
did not explicitly assign any specific weight to Dr. Gahman’s findings. Thus, Plaintiff's
contention that the ALJ attributddll weight to Dr. Gahman’s opinion is a misstatement of the
record. Because the ALJ did not indicatattthe fully credited Dr. Gahman’s opinion,
particularly the postural and @rmonmental restrictions thphysician recommended, Plaintiff's
argument is moot. The ALJ assigned full weighDr. Holbrook’s findings and the ALJ's RFC
properly accounted for ifhdoctor’s opinion.

Here, the record before the ALJ was complete enough for the ALJ to reasonably assess
Maher as retaining the RFC to perform work at the medium exertion level. As noted above, both
Drs. Holbrook and Gahman fourRlaintiff could perform mediuntevel work. Furthermore,
during Plaintiff's physical examination on March 2, 2007, his doctor indicated he was able to lift
and carry up to 35 pounds multiple times. TheJAkas also privy to the records from Drs.

Fallon and DeMicco, which found Plaiffi unable to return to his p@®n as a train operator, but
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did not otherwise restrict Plaintiff from other medium level positions. Though the opinions from
Drs. Lin and Waldbaum suggetstat Plaintiff may have been more limited, it was the ALJ’'s
responsibility to weigh the medical opiniemidence and determine Plaintiffs RFE0 C.F.R. 8
416.927(d)(2) Though it may have been Plaintiff's dedioe the ALJ to seek expert testimony,
the Court finds that the record svaot so lacking that the ALJ'siliare to seek such constituted
error. The Court finds there wadequate evidence before the ALJ to enable him to determine
Plaintiffs RFC without seeking thestimony of a medical expert.

Lastly, Plaintiff's reliance upoWise v. AstrueNo. 2:09-cv-355, 2010 WL 3075184
(S.D.Ohio Aug. 4, 2010), is unavailing. The claimanWisesuffered from depressionVise

2010 WL 3075184, at *1 Without hearing testimony frommaedical expert, the ALJ concluded

that the claimant’s medical record did not supofinding of severe geession, and therefore
denied the claimant'spplication for benefits.Id. at *2-3 However, on judiial review, the
court found that the ALJ had not properly charazésl the treatment notes of the claimant’s
treating physician, in which theourt noted the doctor had “detb@{ed] symptoms indicative of
depression” which the ALJ “appead]eto not have recognized.id. at *2-3 Accordingly, the
court ruled that testimony from medical expert would have aged the ALJ in evaluating the
medical evidenceld. at *3. But, the instant case can be easily distinguished ¥itse The
ALJ here did not mischaracterize any of thedioal evidence in the present case. The ALJ
acknowledged both the ewdce that supported Plaintiff's aliand that which detracted from
Maher’'s claim. Though Plaiifit disagrees with the ALJ'soverall decision, he failed to
successfully identify any evidence which the AL&ooinstrued or took out of context. Thus, the

ruling in Wisedoes not support Plaintiff’request for remand.
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2. Application of Medical-Vocational Guidelines

Finally, Maher asserts the ALJ shouldveadeemed him disabled by operation of
Medical-Vocational Rule 201.14 or 202.06. M=mdiVocational Rule 201.14 directs the
adjudicator to find a claimant gshbled if the claimant fallgvithin the “cloly approaching

advanced age” category and is limited to sedentary waokC.F.R. Pt. 404, Subpt. P, App. 2 8§

201.14 On the other hand, Medical-Vocational R2@2.06 directs a finding of disabled if the
claimant falls within the “advanced age”tegory and is limited to light work20 C.F.R. Pt.

404, Subpt. P, App. 2 8§ 202.06Plaintiff fell within the “clesely approaching advanced age”

grouping as of his onset datedgmrogressed into the “advancage” category by the time of his
hearing. However, since th@ourt has already concludedaththe ALJ's RFC assessment,
finding Maher capable of performing medium nkowas supported by ¢hrecord, Plaintiff's
argument is moot. Plaintiff's ability to perin medium level work necessarily precludes
application of either of the Mechl-Vocation Rules in question.
VIill. DECISION

For the foregoing reasons, the Magistrabedge finds thatthe decision of the
Commissioner is supported by substantial enak. Accordingly, the Court AFFIRMS the
decision of the Commissioner.

IT IS SO ORDERED.

¢ Kenneth S. McHargh

Kenneth S. McHargh
UnitedStatesVlagistrateJudge

Date: Auqust 8, 2012
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