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UNITED STATESDISTRICT COURT
NORTHERN DISTRICT OF OHIO
EASTERN DIVISION

LOUIS DIOR AMIR, ) CASE NO. 1:11cv1720
)
PLAINTIFF, ) JUDGESARA LIOI
)
VS. )
) OPINION AND ORDER
UNITED STATES OF AMERICA, )

DEFENDANT. )

Pro se plaintiff Louis Dior Amir filed the above-captioned Complaint in this
Court on August 17, 2011. Pursuant to Local Rule 3.1 of the NorthemcD@ourt of Ohio,
an Order was issued transferring ttesse to the undersigned as relatedUiited States v.
Amir, Case No. 1:10cr0439 (N.D. Ohio 2010). The mast@ow before the Court for review.

The Complaint, which Plaintiff captiori€ollateral Attackto Case No. 1:10-
CR-00439,” is accompanied by “AnsrExhibit 10-B, Affidavit Rebutting the Presumption of
Detention” wherein he declaresiter alia, that he is a “Republic Citizen as defined [...] as
‘We The People’ whom [sic] constitute the Union of States [...] separate of any form of
Government.” (Aff. at 1.) Plaintiff alleges he entitled to relief bsed on four underlying
claims, namely: (1) a violation of his Fourkmendment right against illegal search and
seizure; (2) violations of his right to due process under the Fifth and Fourteenth Amendments,
as well as “the Doctrine of [ Sovereignty;” (3) illegal detgion in violation of the Ball
Reform Act, as well as the Fourth, EighthdaThirteenth Amendmentand, (4) an invalid
indictment which fails to allege factbat support a violation of 18 U.S.§€.3231. Because

Plaintiff is a detainee in the custody of the U.S. Marshalisgekonetary relief for alleged
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civil rights violations, theCourt construes this asBavens [v. Sx Unknown Named Agents,
403 U.S. 383 (1971)] clairh.
BACKGROUND

An indictment was issued in thdourt on October 14, 2010, charging Plaintiff
with conspiracy to commit wir&aud in violation of 18 U.S.G§§ 371, 1343 & 2 (Count 1,
Counts 2-7), money launderirig violation of 18 U.S.C§ 1957 & 2 (Counts 8-20) and
perjury in violation of 18 U.S.G§ 1623 (Count 21). Plaintiff emted a counseled plea ot
guilty” on October 20, 2010 and subsequently elected to prgrees in his criminal case.
Since that date, he has filedter alia, a Denial of Order Entered on May 19, 2011 (Doc. No.
70); “Affidavit Rebutting the Presumption of Daten” (Doc. No. 71); “Notice of Violation
of Title 18 U.S.C§ 3164(c)” (Doc. No. 72); “Notice oProffer” (Doc. No. 73); and “Notice
of Leave to the Ohio Attmey General” (Doc. No. 74)On July 18, 2011, this Court
determined thatito the extent that Doc. Nos. 7@ seek reconsideran of the Cours prior
orders, or challenge the Caosrjurisdiction over this matter, they are DENIERhir, No.
1:10cr00439 (Doc. No. 80). Ten days after t@isurt issued its @er of July 18, 2011,
Plaintiff appealed the decisidn the Sixth Circuit Court of ppeals. The appeal is pending.
See United Sates v. Amir, No. 11-3875 (6th Cir. filed July 28, 2011). Plaintiff is currently in
custody awaiting tried.

In his Complaint, Plaintiff argues thatjtivthe assistance tfe U.S. Marshal,

Although Plaintiff alleges a number of civil rights cognizable under 42 U§1083, there is no allegation
of action under color of state law. Bivens, the Supreme Court recognized in the United States Constitution
itself an implicit damages cause of action againstréddficials for violations of constitutional rights.

The trial date was extended to September 6, 2011 after Plaintiff's oral motion during a hearing before this
Court on August 18, 2011.



U.S. Trustee David Simon illegally entered aswdzed his residence at 1860 Surrey Place,
Gates Mills, Ohio, on September 8, 2010. Theigathen allegeglsold Plaintiffs personal
property for personal gain in violation ofetf-ourth Amendment ahe Constitution. This
unconstitutional act caused Plaingfsecond and third mortgages to“belled du€. For this

he seeks an Order from the Court directing thited States to rekgquish possession of his
Gates Mills property and awahim $10 million in damages.

Plaintiff claims he has not been chatgeith any overt acts alleged in the
indictment filed against him. He adds thathees not received a preliminary hearing, he has
been denied the opportunity to appear and defend himself, and has not been permitted to
demand the nature and cause of the accusagaiast him. He concludes this argument with
allegations that the charge of mortgage fraidoverned by Ohio state law. He claims his
right to due process under the Fifth and Famtke Amendments has been violated, along with
the “Doctrine of Dual Sovereignty.” Within hidue process argument, Plaintiff also raises a
defamation claim based on Unitedhtes Attorney Steve Dettelbach's alleged comments in the
Cleveland Plain Dealer that Plaintiff was aiged with $6.7 million in mortgage fraud. For his
defamation of character claim, Plainstieks $5 million in compensatory damages.

After the indictment was filed, Plaintifflaims he was heldithout an arrest
warrant or bond for 10 months in vitian of the Bail Reform Act, 18 U.S.@.3164(c). He
adds that he has been held beyond 90 days, “through no fault of his own,” in violation of the
Fourth, Sixth, Eighth, and Thirteenth AmendrnsenThese constitutional violations have
allegedly resulted in the loss of business nexeand caused him mengaiguish. He seeks $5

million in damages.



Finally, Plaintiff claims that the facts tstorth in the indictnent fail to allege
any violation of 18 U.S.C§ 3231. Moreover, he asserts tinelictment took over 30 months
before it was filed, and it lacked a signaturel ancertified seal from the Clerk of Courts
confirming its return. He claims these alleged infirmities entitle him to $5 million in damages
for mental/physical anguish,w#l and unusual punishment, involuntary servitude, and torture.
He seeks the “immediate injunction” of Cdde. 1:10-cr-0439 “until such time as a jury trial
on all counts of this complaint has [sicgdn submitted to a jury and returned upon its
findings.” (Compl. at 5.)

The Affidavit Rebutting the Presumption Detention essentially avers that all
of the charges against Plaintiff are invalid. Moreover, he claim$phétrial detention was
instituted as one of the varioakements of malicious prosemut and malicious abuse of legal
process utilize [sic] by the United States Attorney Steven M. Dettelbach and his co-
conspirators in violation [of] Amis liberty interest. (Aff. at 8.) Plaintiffs underlying
premise, that he should no longer be detainezustody, is restated in numerous versions of
his declaration that he is not “congniialsic] to the UNITED STATES DISTRICT
COURTS and THE UNITED STATES CIRCUICOURTS OF APPEAL.” (Aff. at 2)
(emphasis in original).

SUA SPONTEDISMISSAL

A district court is expressly authorizéd dismiss any civil action filed by a
prisoner seeking relief from a governmental tgnts soon as possikddéter docketing, if the
court concludes that the complaint fails tatsta claim upon which reli may be granted, or

if the plaintiff seeks monetary relief fromdefendant who is immune from such relief. 28



U.S.C.§ 1915A; Sller v. Dean, No. 99-5323, 2000 WL 145167, & (6th Cir. Feb.1, 2000);
see Hagansv. Lavine, 415 U.S. 528, 536-37 (1974) (citing numerous Supreme Court cases for
the proposition that attenuated or unsubstantiangalivest the district court of jurisdiction);
In re Bendectin Litig., 857 F.2d 290, 300 (6tGir. 1988) (recognizinghat federal question
jurisdiction is divested by unsubstantial claims). For the reasons stated below, this action is
dismissed pursuant to 28 U.S§1915A.
FOURTH AMENDMENT CLAIM

To the extent Plaintiff raises any justigia constitutional claim, it is limited to
his allegation of a Fourth Amdment violation based on a wantkess arrest. This claim,
however, belies the undisputeatts in his criminal case.

The protection afforded by the Fourth Amendment demands that probable
cause support a warrar8ee Ingram v. City of Columbus, 185 F.3d 579, 5983 (6th Cir.
1999 (arrest without probable cause constitutesuareasonable seizure in violation of the
Fourth Amendment). It is settled law that iadictment by a properly constituted grand jury
conclusively determines the existence of probable cadgehell v. W. T. Grant Co., 416
U.S. 600, 612 n. 11 (1974). This alone provides thbaaity for an arrest warrant to issue.
Id. (quotingEwing v. Mytinger & Casselberry, 339 U.S. 594, 599 (1950)). Therefore without
an unconstitutional arrest, no claifar relief can be stated under tii@vens rationale.
Plaintiff has failed to state a violation of the Fourth Amendment.

Without the benefit of a single case or statute to support his theory of
constitutional violations, Plaintf§ Complaint is rife with conclusory statements that

essentially assert this Coudcks subject matter jurisdiom over his criminal case. The



docket in his criminal case, however, contraglighy claim that “he lsanot been charged”
with mortgage fraud (Doc. No. 1), providegeeliminary hearing (Doc. No. 8), or permitted
to appear in court and defend himself againstctiarges set forth in the indictment. (Doc. No.
8, 25.) To the extent his Complaint states amynclfor relief, it is his singular desire to be
released from custody.
HABEAS RELIEF

One vital assertion underlying every argmhin Plaintiff's Complaint is that
he is being illegally confinebly the United States. A prisoner detainee cannot bring a civil
rights action directly challenging his confinement until and unless the reason for his continued
confinement has been reversed on diragpeal, expunged by execwivrder, declared
invalid by a state tribuad, or has otherwise been calledo question by a federal court's
issuance of a writ of habeas corpitteck v. Humphrey, 512 U.S. 477, 486-87 (1994).
Regardless of Plainti§ request for money damagesjyacivil claim that essentially
challenges his confinement must be dismisseé:dat 489-90Preiser v. Rodriguez, 411 U.S.
475, 488-90 (1973). The Supreme Court has extehigekito bar civil rights actions that do
not directly challenge confineant, but instead challenge procedures which imply that the
plaintiff’s confinement is unlawfuld. at 648. This theory of law extends to pretrial detainees.
See Thomas v. Pugh, No. 00-6155, 2001 WL 522437, at *1ti6Cir. May 9, 2001) (citing
Alvarez-Machain v. United Sates, 107 F.3d 696, 700-01 (9th Cir. 1996)amilton v. Lyons,
74 F.3d 99, 102-03 (5th Cir. 1996)).

Any challenge to confinement must bebght in a habeas quus action first.

Title 28 of United States Code § 2241 “appliepé&rsons in custody regardless of whether



final judgment has been rendered and regardiésbe present status of the case pending
against [the petitioner.]JAtkins v. Michigan, 644 F.2d 543, 546 n. 1 (6@ir. 1981). Although

§ 2241 establishes jurisdiction ithe federal courts to congd pretrial habeas corpus
petitions, courts have been cauted to abstain from the exercise of that jurisdiction if the
issues raised in the petition could be resdheither by trial on the merits or by other
procedures available to the prisoner. This abstention from exercising habeas corpus
jurisdiction has its fouthation in the doctrine of comitya recognition of the concurrent
jurisdiction created by our fedéraystem of government in the separate state and national
sovereigntiesld.

Plaintiff is a federal pretrial detainseeking to set aside the same charges he
will face at his impending trial. While principled comity are not atssue in this context,
concerns for judicial economy also foreclose this Counieweof Plaintiffs Complaint. For
federal pretrial detainees, ctaihave strongly preferred thidite detainee first file a Motion
for Revocation or Amendment of the Ora# detention pursuant to 18 U.S&3145(b)-(c),
as opposed to first sealg section 2241 reliefSee Fassler v. United Sates, 858 F.2d 1016,
1018 (5th Cir.1988) (To be eligiblier habeas corpus relief und@r2241, federal pretrial
detainee generally must exhaust other available remedlieggd Sates v. Pipito, 861 F.2d
1006, 1009 (7th Cir. 1987). THeassler court “decline[d]to hold that§ 3145 provides the
exclusive means by which a person under indiotnean challenge his pretrial detention,”
however.ld. Instead, the~assler court noted, “the terms of the Bail Reform Act and the
potential for abuse of the writ and for ueeesary duplication of appeals, [...] should

ordinarily providestrong incentive for defendants to employ Section 3145 appe&lassier,



858 F.2d at 1018 (emphasis added).

A detention order wasssued in Plaintifs criminal case o®ctober 22, 2010,
under which he is currently detainegbe Amir, No.1:10CR0439 (Doc. No. 8). Through his
“Affidavit Rebutting the Presumption of Det@m” (Doc. No. 71), Rdintiff challenged his
continued confinement pursuant to 18 U.S83145(b). Upon review, the Court denied
Plaintiff's “motion,” and heldthat continued pret detainment waspgropriate. (Doc. No.
80 at 12.) Plaintiff remains free to appeal tlezision to the Sixth @uit Court of Appeals
pursuant to 8 3145(c) and RuleBthe Federal Rules of Appei#aProcedure, and has already
filed a notice and amended notice of app8ed.United States v. Sazenski, 806 F.2d 846 (8th
Cir. 1986);United Sates v. Perdomo, 765 F.2d 942 (9th Cir. 1985)Sde Doc. Nos. 90 and
91).

Notwithstanding the exercise of his rafies under § 3145, the very nature of
his civil claim precludes this Court's review tlie Court granted Plaintiff's requested relief,
his criminal indictment would be dismissétis would obviously dispose of the underlying
federal criminal charge&ee Atkins, 644 F.2d at 546-47. Just asesb a court should abstain
when a state pretrial detainee raises halmaisns which would be dispositive of the
underlying criminal charges, as notedAitkins above, federalism principles dictate that this
Court decline review until Plaiifif has exhausted the claims lsis upcoming criminal trial.
Braden v. 30th Judicial Circuit Court, 410 U.S. 484, 489 (1973Rickerson v. Louisiana,
816 F.2d 220, 225-26 (5th Cirgert. denied, 484 U.S. 956 (1987). Considerations of federal
court efficiency and administiian dictate that a similar rule of restraint apply where a

federal pretrial detainee raises habeas claiigh would be dispasve of the underlying



criminal charges. Thus, at this stage, Plaiistiflaims may be exhaesl by raising them on
direct appeal.
CONCLUSION
For the foregoing reasons, this action is dismissed pursuant to 28 §.S.C.
1915A. The Court certifies that an appeal frtims decision could not be taken in good
faith 2

IT ISSO ORDERED.

Dated: August 23, 2011 SLo o
HONORABLE SARA LIOI

UNITED STATESDISTRICT JUDGE

3 28 U.S.C§ 1915(a)(3) provides: “An appeal may not be taikeiorma pauperis if the trial court certifies
that it is not taken in good faith.”



