Freeman v. Shalfer Heights City School District Ddc. 3

UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF OHIO

EUNICE FREEMAN, ) CASE NO. 1:11 CV 1754
)
Plaintiff, ) JUDGE PATRICIA A. GAUGHAN
)
V. )
) MEMORANDUM OF OPINION
SHAKER HEIGHTS CITY SCHOOL ) AND ORDER
DISTRICT, )
)
Defendant. )

Plaintiff pro se Eunice Freeman filed the above-captiomeftbrma pauperisaction
against the Shaker Heights City School District (defendant or “Shaker Schools”). She alleges
Shaker Schools violated Title VIl of the CiRights Act of 1964, 42 U.S.C. § 2000e, as well as the
Ohio Civil Rights Act, O.R.C. § 4112.99, whendiscriminated against her based on race and
gender and retaliated against her for filing charges of discrimination. She seeks compensator
damages in excess of $250,000.00 as well as punitive damages for pain and suffering.

Background

The Complaint alleges the following. Plafhis an African American female. She

was employed by Shaker Schools from 1991 urgi@hfeteria Department was outsourced to AV

Foods in June 2010. Plaintiff held the positddtHead Cook from 1997 until June 2010 when her
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job was eliminated by defendant and “its ageAY/l. During her employrent, plaintiff was also
continually asked to do the work of Kitchen Manager. After the outsourcing, plaintiff applie
work for AVI, but the latter declined to employ her by letter of August 12, 2010. AVI then ca
plaintiff on August 30, 2010, offering her employment only after plaintiff had filed a complaint w
Dr. Kreiner, defendant’'s Business AdministratBlaintiff, however, was not given her full-time
status as other former Shaker Schools employees. Plaintiff was givea four hour daily shift,
which increased by two hours when her superisticed her work ethic. Plaintiff “continually
pursued” complaints she had filed with the Equal Employment Opportunity Commission (EE
Ohio Civil Rights Commission (OCRC), and the Uniafter plaintiff filed aletter with the Union
attorney regarding a grievance she had filed, pféghours were again reded to four hours daily.
After her hours were reduced, plaintiff filed a ap@aof retaliation against defendant and AVI. A
some point while she was in thesition of Kitchen Manager/Head Cook, plaintiff was told that s}

did not possess a high schagbloma, although this was not a requirement for the position

Kitchen Manager until 2006. After the institutiontbis requirement, Ms. Robinson was placed in

the position of Kitchen Manager in 2008, but was later demoted. In 2009, Ms. Vanderpoo

promoted to Kitchen Manager, but resigned in 2@&fendant could have fgndfathered” plaintiff

into the position of Kitchen Manager, not requirlmgy to have a high school diploma, but did noi.

The Complaint sets forth three claims.
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Count One alleges race discrimination and asserts that defendant’s reason for outsourcin

the Cafeteria Department was actually a pretextifzrimination, and the defendant has continual

allowed plaintiff to be passed over for promotiansl harassed with fabricated disciplinary action

Count Two alleges gender discrimination and ds$leat “defendant’s articulated reason fof
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failing to promote her to Kitchen Managezdause she did not possess a High School Diplofa

ignored her longstanding contributions to the defendant by performing above and beyond h

description as Head Cook for more than 13 yedp&intiff also alleges that she was “passed ov

numerous times to the position of custodian becatiser gender,” and that Caucasian and African

American male employees have been “grandfathered in” and have been given the opportu
obtain needed training and education. Plaintiff asskét her gender and “rate of pay” were factol
in defendant’'s and AVI’'s decision to initially not hire her after AVI took over the Cafete
Department.

Count Three alleges retaliation. Plaintg6arts that defendant retaliated against her by 1
promoting her to the position of Kitchen Manager and by not allowing her and other women to i
for positions guaranteed them under the Union echtrShe also alleges that defendant retaliat
against her for filing an EEOC chygr “by placing her in a job elimination situation with its ager
AVI Foods.” Finally plaintiff allges that defendant retaliated against her for writing a letter to
Union lawyer by twice reducing her hours.

This matter is before the Court upgrma sponte review of plaintiffs Complaint.

Sandard of Review
Althoughpro sepleadings are liberally construeghag v. MacDougall, 454 U.S.

364, 365 (1982) (per curiamifaines v. Kerner, 404 U.S. 519, 520 (1972), the district court i
required to dismiss an action un@8 U.S.C. 81915(e) if it fails to state a claim upon which relig

can be granted, or if it lacks an arguable basis in law of fhettzke v. Williams, 490 U.S. 319

! An in forma pauperis claim may be dismissesla sponte, without prior notice to the

plaintiff and without service of process on théetelant, if the court explicitly states that i
(continued...)
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(1989);Lawler v. Marshall, 898 F.2d 1196 {BCir. 1990):Sistrunk v. City of Strongsville, 99 F.3d
194, 197 (8 Cir. 1996). Plaintiff's Complaint “musbmntain sufficient factual matter, accepted a
true, to state a claim to relief that is plausible on its fackshcroft v. Igbal, 129 S.Ct. 1937
(2009)(quotingBell Atlantic Corp. v. Twombly, 550 U.S. 544 (2007).

Discussion

Count One

Title VII prohibits employment discrimination dhe basis of race, but plaintiff sets forth
only conclusory claims of race discrimir@ti by asserting that she was “passed over f
promotions” and continually harassed with fabricatisdipline. A pleading that offers “labels and
conclusions” or “a formulaic recitation of the elents of a cause of #en will not do.” Nor does
a complaint suffice if it tenders “naked ass®fs] devoid of further factual enhancemengtial,
supra (quoting Twombly).

Furthermore, the Complaint does not contain direct or inferential allegations respectir
the material elements of a racial discriminationralaiAt a minimum, plaitiff fails to allege that
comparable, non-protected persons were treated bedteshe. Plaintiff fails to identify the race)
of the two females she identifi@s receiving the promotions to Kitchen Manager in 2008 and 20
In fact, plaintiff generally alleges that “all...Gaasian, African American, male or female failed 3

the Kitchen Manager position... over the years.” Therefore, it appears from plaintiff's Comp

!(...continued)
is invoking section 1915(e) [formerly 28 U.S&1915(d)] and is dismissing the claim for
one of the reasons set forth in the statddeGorev. Wrigglesworth, 114 F.3d 601, 608-09
(6th Cir. 1997);Spruytte v. Walters, 753 F.2d 498, 500 (6th Cir. 1988§rt. denied, 474
U.S. 1054 (1986)Harrisv. Johnson, 784 F.2d 222, 224 (6th Cir. 198®&y,00ks v. Seiter,
779 F.2d 1177, 1179 (6th Cir. 1985).
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that members of the protected class were promoted to the position of Kitchen Manager.

Moreover, while plaintiff states in general terms that she was “passed over for promoti

Title VIl states that a discrimination charge musfiled within 300 days after the alleged unlawful

employment practice occurred. See 42 U.SZD@e-5(e)(1). The numerous job postings whig

plaintiff appends to her Complaint are ahteetween November 2003 and May 2009. Plaintiff

alleges that her EEOC charge was filed after her hours were reduced. (Compl. I 21) This
have occurred sometime after AVI hired her argAst 30, 2010. Thus, most of the postings wou
be barred by the 300 day requirement. Plidties submit two postings, dated May 12, 2010, fq
which she bid on May 18, 2010. Even assuming the decision on these positions was made
300 days of filing the EEOC charge, the Complaint contains no allegation that a non-prot
employee was chosen over plaintiff. Plainfi#ils to state a claim for race discrimination.

Count Two

As for her gender discrimination claim, plafhtites the failure to be promoted to positior
of Kitchen Manager. But, the two promotions shecifically identifies in the factual portion of her
Complaint were filled by females. She also alleges that she was “passed over numerous time)
position of custodian.” Plaintitfoes not address the custodial position in the factual portion of
Complaint, but alleges in Count Two that shd ather females bid on three custodial positions b
that the Union allowed defendant to remove ¢tjeb openings and place three male Caucasians
the positions “as substitutes.” She alleges ttefendant’s reason for not filling the positions wa
a pretext for “continuing a history of discriminatiagainst” women. Nonetheless, assuming the
three positions are not barred by the statute of ltiaita, as discussed above, the fact that defend:

did not fill the positions rendemaintiff's claim meritless.See Peck v. Elyria Foundry Co., 347
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Fed.Appx. 139 (B Cir. 2009) (“A prima facie case of sex discrimination, based on [defendan

failure to hire [plaintiff] requires her to demons&#tat men who applied to [defendant] were hirgd

instead of her, even though she was as qualified for the open positions.”)

Plaintiff also alleges that defendant “andatgent” discriminated against plaintiff on the

basis of her gender by initially refusing to hiver once AVI took over the Cafeteria Department.

Even assuming defendant was responsible fod#tssion (although plaintiff submits a letter from
AVI Foods Systems, Inc. declining to hire hg@igintiff makes no allegain that a male was hired
instead.

Finally, plaintiff asserts in general terms that she was denied the opportunity to ob

“needed training” and “educational requirementsivase afforded her male counterparts, and that

defendant “has allowed for years for malesfillta higher position with pg, and given up to a year

to obtain training, and certification.” As witler race discrimination claim, plaintiff's “naked

assertions devoid of further factual enhancement” will not suffice to state a claim. On these b

plaintiff fails to state a claim for gender discrimination
Count Three

Although tenuous, plaintiff's retaliation claim survives sponte dismissal given that she
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alleges in general that she filed complaints whtnEEOC, OCRC, and the Union and that she wps

thereafter retaliated against. Plaintiff allegest he filed a charge oétaliation after her hours
were reduced. Presumably, this is the EEO& @i upon which plaintiff is proceeding herein
Plaintiff submits one Notice of Bt to Sue issued by the EEOBecause the actual charge is ngt

submitted, the Court is unable to determine its content. Plaintiff may proceed solely on

retaliation allegations contained in that chargehtextent they are not barred by the statute [of

the



limitations.
Conclusion

Based on the foregoing, plaintiff's Motion to Procée8orma Pauperisis granted. Counts

One and Two of the Complaint are dismissed. nifimay proceed as to Count Three. The Couf

certifies, pursuant to 28 U.S.C. § 1915(a)(3), thaagmeal from this desion could not be taken

in good faith. The Clerk's Office is directedftorward the appropriate documents to the U.$

Marshal for service of process. The Clerk's Oféiloall include a copy of this order in the document
to be served upon Shaker Schools.
IT IS SO ORDERED.

/sl Patricia A. Gaughan

PATRICIA A. GAUGHAN
UNITED STATES DISTRICT JUDGE

Dated: 11/30/11
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