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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OHIO
EASTERN DIVISION

YVETTE SELLERS, CASENO. 1:12-CV-228
Raintiff,
MAGISTRATE JUDGE
V. KENNETHS.McHARGH

COMMISSIONEROF

SOCIAL SECURITY, MEMORANDUMOPINION & ORDER

)

)

)

)

)

)

)

)

)
Defendant. )
This case is before the Magistrate Judge putdoahe consent of thearties. (Doc. 12).

The issue before the undersigned is whetherfitial decision of th&€€ommissioner of Social

Security (the “Commissioner”) denying Yvettell8es’ applications forSupplemental Security

Income benefits under Title X\f the Social Security Acg2 U.S.C. 8 138kt seq. and a

Period of Disability and Disability Insurance bétseunder Title 1l of theSocial Security Act42

U.S.C. 88 416(ipnd423 is supported by substantial eviderand therefore, conclusive.

For the reasons that follow, the urglgned VACATES the decision of the

Commissioner and REMANDS the case bacth® Social Security Administration.
. PROCEDURAL HISTORY

On July 17, 2008, Plaintiff YvettBellers (“Plaintiff” or “Sélers”) applied for a Period of
Disability and Disability Insurance benefits addpplemental Security Income benefits. (Tr. 93-
99). Plaintiff alleged she became disabted March 7, 2008, due to suffering from bipolar
disorder, diabetes, hypertension, heart problémse problems, asthma and blood clots in her
lungs and legs. (Tr. 93, 97, 127). The Socsdcurity Administration denied Sellers’
applications for benefits initially and upoeconsideration. (Tr. 62-68, 74-87). Thereafter,

Plaintiff requested a hearing befoan administrative law judg® contest the denial of her
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applications. (Tr. 88-89).

On October 29, 2010, Admstrative Law Judge C. Howard Prinsloo (the “ALJ")
convened a hearing via video toatvate Plaintiff’'s applications(Tr. 30-57). The ALJ presided
over the hearing from St. Louis, Missouri, whiRaintiff, counsel and the vocational expert
appeared in Cleveland, Ohio. (Tr. 30, 32uring the proceeding, the ALJ heard testimony
from Plaintiff and the vocational expert. (Tr. 30-57).

On November 12, 2010, the ALJ issued arauafable decision finding Sellers was not
disabled. (Tr. 12-23). The ALJ dimul the five-step sequential analy5isnd concluded
Plaintiff retained the ability to perform work wdh existed in significant numbers in the national

economy. Id.). Following the issuance dhis decision, Sellers sobgreview of the ALJ’s

! The Social Security Administtion regulations require an Attd follow a five-step sequential
analysis in making a determination as to “disabilitee20 C.F.R. 88 404.1520(a)16.920(a)
The Sixth Circuit has summarizéuk five steps as follows:

(2) If a claimant is doing substantial gaihgtivity — i.e., workng for profit — she is
not disabled.

(2) If a claimant is not doing substahtgainful activity, her impairment must be
severe before she can be found to be disabled.

3) If a claimant is not doing substamtgainful activity and is suffering from a
severe impairment that has lasted or is expectdast for a continuous ged of at least twelve
months, and her impairment meets or equals edlishpairment, claimans presumed disabled
without further inquiry.

(4) If a claimant's impairment does nptevent her from doing her past relevant
work, she is not disabled.

(5) Even if a claimant’s impairment dco@revent her from doing her past relevant
work, if other work exists in the national emony that accommodatdger residual functional
capacity and vocational factors (age, edocatskills, etc.), she is not disabled.

Abbott v. Sullivan905 F.2d 918, 923 (6th Cir. 199®eston v. Comm’r of Soc. Se245 F.3d
528, 534 (6th Cir. 2001)
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decision from the Appeals Council. (Tr. 8). whkwver, the council denied Plaintiff's request,
thereby making the ALJ’s ruling the final decisiohthe Commissioner. (T1-6). Sellers now
seeks judicial review of th€ommissioner’'s decision pursuatd 42 U.S.C. 88 405(g) and
1383(c).
II. PERSONAL BACKGROUND INFORMATION
Sellers was born on July I961, and was 49 years of age tbhe date of her hearing
before the ALJ. (Tr. 36, 60). Accordingly, alt relevant times, Sellers was considered as a

“younger person” for Social Security purposeSee20 C.F.R. 88 404.1563(c%116.963(c)

Plaintiff graduated from high bBool and has past relevant exlpace working as a food service
worker and nurse’s aide. (Tr. 132, 54).
[ll. ALJ’'s RULING
The ALJ made the following findingsf fact and conclusions of law:

1. The claimant meets the insured stataguirements of the Social Security
Act through March 31, 2010.

2. The claimant has not engaged in samal gainful activity since March 7,
2008, the alleged onset date.

3. The claimant has the following seseimpairments: bipolar disorder,
diabetes mellitus, degenerative joingehse, a history of diagnoses and/or
treatment for chronic abdominal ipa and deep vein thrombosis on
Coumadirtherapy.

4. The claimant does not have an impent or combination of impairments
that meets or medically equals one of the listed impairments in 20 CFR
Part 404, Subpart P, Appendix 1.

5. After careful consideration of thetea record, the undagned finds that
the claimant lacks the residual functional capacity to perform the full
range of light work as definad 20 CFR 404.1567(lgnd 416.967(b) and
must work in occupations that can learned in a short period of time of
no more than 30 days with an S\#¥vel of 1 or 2. She is limited to
routine, repetitive tasks with no changes in the routine work setting or
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more than occasional interaction wikie public and/or co-workers. She is
further limited to work that is ngierformed at a production rate pace.

6. The claimant is unable toni@m any past relevant work.

10. Considering the claimant’'s age, edtion, work expeénce, and residual
functional capacity, there are jobs that exist in significant numbers in the
national economy that the claimant can perform.

11. The claimant has not been under a disability, as defined in the Social
Security Act, from March 7, 2008,rbugh the date of this decision.

(Tr. 14-23) (internal citations omitted).
V. DISABILITY STANDARD
A claimant is entitled to receive Disétyi Insurance and/oiSupplemental Security
Income benefits only when she establishes disghilithin the meaning of the Social Security

Act. Seed42 U.S.C. 88 4231381 A claimant is consideredsdibled when she cannot perform

“substantial gainful employment by reason of angdically determinable physical or mental
impairment that can be expectedésult in death or that has lastadcan be expected to last for

a continuous period of not lesathtwelve (12) months.'See20 C.F.R. 88 404.150816.905

V. STANDARD OF REVIEW
Judicial review of the Commissioner’s beateflecision is limited to a determination of
whether, based on the record as a wholeCtramissioner’s decision is supported by substantial
evidence, and whether, in making that decisithe Commissioner employed the proper legal

standards.SeeCunningham v. Apfell2 F. App’x 361, 362 (6th Cir. 2001Garner v. Heckler

745 F.2d 383, 387 (6th Cir. 1984Richardson v. Perales402 U.S. 389, 401 (1971)

“Substantial evidence” has been defined as ntlbam a scintilla of adence but less than a

preponderance of the evidenc8eeKirk v. Sec’y of Health & Human Sery667 F.2d 524, 535
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(6th Cir. 1981) Thus, if the record evidence is of sughhature that a reasonable mind might
accept it as adequate support for the Commissierferal benefits determination, then that
determination must be affirmedd. The Commissioner’s determiti@n must stand if supported
by substantial evidence, regardless of whether @mart would resolve the issues of fact in
dispute differently or substantial eeigce also supports the opposite conclusiSeeMullen v.

Bowen 800 F.2d 535, 545 (6th Cir. 198&insella v. Schweike708 F.2d 1058, 1059 (6th Cir.

1983) This Court may not try the case de novo, kes@onflicts in theevidence, or decide
guestions of credibilitySeeGarner, 745 F.2d at 387However, it may examine all the evidence
in the record in making its decision, regasdleof whether such evidence was cited in the

Commissioner’s final decisionSeeWalker v. Sec'y of Health & Human Sern®384 F.2d 241,

245 (6th Cir. 1989)
VI. ANALYSIS

Plaintiff attacks the ALJ’'s decision on dwgrounds. First, Sellers maintains the ALJ
failed to properly weigh the medical opiniorssuied by her treating phggns. Plaintiff’s
second assignment of error challenges the Ateliance upon the vocatiohaxpert’s testimony
at step five of the sequential analysis. Plfiatfirst assignment of error is well-taken.

Sellers maintains the ALJ failed to explaihyhe discarded the opams of four of her
treating physicians: Drs. Dianggra, Ryan, Kline and Gardway. i#t well-established that an
ALJ must give special attention to thendings of a claimant’s treating sourcélilson v.

Comm’r of Soc. Sec378 F.3d 541, 544 (6th Cir. 2004Yhis doctrine, often referred to as the

“treating source rule” is a refttion of the Social Security Administration’s awareness that
physicians who have a long-standing treating relationship with an individual are best equipped to

provide a complete picture of the imdiual’'s health and treatment historyd.; 20 C.F.R. 88
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404.1527(c)(2) 416.927(c)(2) The treating source rule imdites that opinions from such

physicians are entitled to controlling weightthie opinion is (1) “weédsupported by medically
acceptable clinical and laboratoryagnostic techniques” and (2) “not inconsistent with the other

substantial evidence in the case recoMilson 378 F.3d at 544

When a treating source’s opinion is neititled to contrding weight under this
framework, the ALJ must determine how muakight to assign to the opinion by applying

specific factors set forth in the governing regulation0 C.F.R. 88 404.1527(c)(2)

416.927(c)(2) These factors include: the lengthtloé treatment relationship and the frequency
of examination; the nature and extent oé ttiteatment relationshiphe supportability and
consistency of the opinion; thghysician’s specialization; anahy other relevant factors20

C.F.R. 88 404.1527(c)(2)(1)-(i (c)(3)-(c)(6) 416.927(c)(2)(1)-(ii)& (c)(3)-(c)(6)

The regulations also require the ALJ toyde “good reasons” for the weight ultimately

assigned to the opinion.20 C.F.R. 88 404.1527(c)(2%16.927(c)(2) The reasons-giving

requirement serves a two-fold purpose. Fitstlet[s] claimants understand the disposition of
their cases, particularly in sétions where a claimant knows that his physician has deemed him
disabled and therefore ‘might be especiabgwildered when told by an administrative
bureaucracy that she is not, unless some refasdhe agency’s decision is supplied.Blakely

v. Comm’r of Soc. Sed81 F.3d 399, 407 (6th Cir. 200@)iting Snell v. Apfell177 F.3d 128,

134 (2d Cir. 1999) Secondly, the req@ment “ensures that th&LJ applies the treating

physician rule and permits meaningful revielvthe ALJ's application of the rule.”ld. An
ALJ’s failure to adhere to these regulations ‘ates a lack of substantial evidence, even where

the conclusion of the ALJ may lpgstified based upon the recordd. (citing Rogers v. Comm’r

of Soc. Sec486 F.3d 234, 243 (6th Cir. 200 {&mphasis omitted).
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Nevertheless, the failure to provide good reasons may be deemed “harmless error” when
(1) the *“treating source’s opinion is so pdtg deficient that tB Commissioner could not
possibly credit it;” (2) “the Camissioner adopts the ioyjon of the treating source or makes
findings consistent with the opinion;” or)(3where the Commissioner has met the goal of §
1527(d)(2) . . . even though she has not complied with the terms of the regulatides.”

(quotingFriend v. Comm’r of Soc. Se875 F. App’x 543, 551 (6th Cir. 2010)

a. Dr. Gardway

In April 2009, Plaintiff's treatingpsychiatrist, Dr. Gretchen Gardwayompleted a
Medical Source Statement formadwating Sellers’ mental capagit (Tr. 593-94). In it, Dr.
Gardway opined Plaintiff retained a “fair” ability to: follow work rules; maintain regular
attendance and be punctual within customaryrdolee; function independently without special
supervision; understand, remeenband carry out simple jolinstructions; behave in an
emotionally stable manner; and leave homehen own depending on where she was going.
(Id.). On the other hand, Dr. Gardway conclu@allers maintained goor” ability to: use
judgment; maintain attention and concentratfon extended periods of two hour segments;
respond appropriately to changesrauitine settings; dealith the public; réate to co-workers;
interact with supervisors; woik coordination with or proxiity to others without being unduly
distracted or distracting; dealith work stresses; complete a normal workday and work week
without interruptions from psychagjically based symptoms andrfmem at a consistent pace
without an unreasonable numizerd length of rest periods; umdand, remember and carry out

detailed or complex job instruotis; socialize; relate predictably in social situations; and manage

? Effective March 26, 2012, séah 404.1527 of the Code of Federal Regulations was amended.
Paragraph (d) was redesiggé as paragraph (ctee77 F.R. 10651-01, 2011 WL 7404303
® Plaintiff incorrectly refers t®r. Gardway as Dr. GardnerSéePl.’s Br. at 12).
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her funds. 1@d.). Dr. Gardway further commentedathSellers was “severely limited by her
mental illness”. (Tr. 594).

In April 2010, Dr. Gardway completed ssecond Medical Source Statement assessing
Sellers’ mental faculties. (Tr. 685¢). The findings contained this report largely mirrored the
doctor's 2009 report save a few changes.. Gardway indicated Rintiff had somewhat
improved in that she now had a “fair” abilitp understand, remember and carry out both
detailed and complex job insttions, and a “good” ability tanderstand, remember and carry
out simple job instructions. (T687). However, the doctor noted Plaintiff's ability to behave in
an emotionally stable manner and leave hombkeasrown worsened t@ “poor” rating. (d.). Dr.
Gardway also commented that Sellers had “significant mood liability, panic attacks, paranoia,
anxiety, low frustration tolerance, afta@ instability, [and] hallucinations”.1d.).

The ALJ addressed these two reports cotefdléy Dr. Gardway, but did not give them
controlling weight or otherwisendicate how much weight hessigned to the doctor’'s overall
opinion. This was a cleaiolation of the treatingource doctrine. Evefthe ALJ determined
that Dr. Gardway’s opinion was not entitled dontrolling weight, tb ALJ remained under a
duty to give “good reasons” foine weight afforded the opinion.

The undersigned is particukardisturbed by the ALJ's deription of Dr. Gardway’s
opinion. The ALJ highlighted Dr. Gardway’s fimdjs which reflected Plaintiff's “fair” or
“good” abilities, but made no mention of the renous “poor” findings contained in the doctor’s
2009 report, and only brief mention of theobr” findings in the2010 assessmentSdeTr. 20).

Dr. Gardway’s opinion was particularly impant because all of the other medical opinion
evidence regarding Plaintiff's mental health @ed her opinion by as many as two yeafee(

Tr. 239-42, 407-14, 415-17).



The ALJ’s failure here cannot be deemerthtiass error. Dr. Gdway’s opinion was not
so patently deficient that it could not be creditétbr can it be said that the ALJ’s findings were
consistent with the doctor’s opam, or that the ALJ met the gloaf the treating source doctrine
despite failing to follow the strict dictates okthule. Ultimately, the ALJ failed to explain how
he reconciled Dr. Gardway’s opiniavith his RFC assessment.

In both her 2009 and 2010 assessments,dardway indicated Sellers had a “poor”
ability to “complete a normal workday anevork week without interruptions from
psychologically based symptomsda[to] perform at a consistent pace without an unreasonable
number and length of rest perigdgTr. 594, 687). Notably, durg the hearingthe ALJ posed
a hypothetical question to the vocational exmEs$cribing an individual who was “unable to
engage in sustained work activity for a full eiglour day on a regular or consistent basis.” (Tr.
56). In response, the vocational expert testifleat there would be no competitive employment
available for such a personld(). Thus, full acceptance of Dr. Gardway’s findings would have
likely caused the ALJ to concludeattPlaintiff was disabled at step five of the analysis. Without
some explanation from the ALJ, the Court hasvay of determining why the ALJ rejected this
portion of Dr. Gardway’s opinion or whether liscision to do so was supported by substantial
evidence. As a result, remand is necessary.

b. Dr. David Ryan

Although remand is proper on other basisee Court will briefly address the ALJ's
evaluation of the other treagj physicians’ opinions.

On October 16, 2008, Plaintiff presed to Dr. David Ryan for aimitial visit. (Tr. 379).

Dr. Ryan noted Plaintiff's history of abdominghin and various forms of medication used to

treat the pain. Id.). The doctor’s notes from the visit also indicate that Sellers was limited to
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standing for 1 hour, sitting for 30 miragt and walking for 15 minutesid(). Although the ALJ
acknowledged other of Dr. Ryan’s findings, thkeJ did not explicitly address this finding or
indicate how much weight he alttuted to the doctor’s opinions.S€eTr. 17-18). Defendant
asserts a number of reasons why the ALJ woulek Heen justified in discounting Dr. Ryan’s
opinion of Plaintiff's ability to stand, sit and walk, but these reasons were not put forward by the
ALJ. On remand, the ALJ will have a secoopportunity to assess Dr. Ryan’s opinion and
supply an adequate explanation of the weigiken to the opinion and the reasons for that
weight.
c. Dr. Allen Kline

On August 13, 2008, Dr. Allen Kline performeth evaluation of Plaintiff's mental
faculties. (Tr. 240-42). Dr.lke diagnosed Sellers with bipoldisorder, diabetes, hypertension
and obesity. (Tr. 241-42). In the evaluati@r, Kline indicated Plaintiff suffered from poor
concentration, frequent mood changes, was hadiggithoften and did not take care of herself
well. (Tr. 242). The doctor also stated t&atilers’ diabetes, obig and hypertension limited
her ability to perform any exertional activitiesld.j. The ALJ discusskthis assessment but
failed to specify how much weight he gavehese findings. (Tr. 20). Again, the Commissioner
provided several hypothetical reasons why thel Abuld have dismissed Dr. Kline’s opinion —
reasons which the Court may have accepted édthy the ALJ. However, the ALJ's omission
of any such explanation limits¢hundersigned’s ability to evaluate the sufficiency of the ALJ’s

ruling. The ALJ can correct this error on remand.
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d. Dr. Diandepura

On August 25, 2010, Dr. Diandepura congdea Medical Source Statement assessing
Plaintiff's physical capacity to perform various taskTr. 688-89). In the form, Dr. Diandepura
opined Sellers could not lift or carry any amountwaight, nor stand or walk for any length of
time throughout the workday. (T688). The doctor further inchted that Sellers could only
rarely or never climb, Bbance, stoop, crouch, kneekawl, reach, handle, pgusr pull. (Tr. 688-
89). Dr. Diandepura attributed these litidas to Plaintiff's thoracic neuritis.Id.).

The ALJ gave little weight to Dr. Diandera’s opinion. He explained that the doctor’'s
findings sharply contrasted withdtiff's statements regarding her abilities and with all of the
other evidence in the record. (I8-19). The ALJ also notedahit was unclear to him whether
Dr. Diandepura had actuallyetited Sellers on an ongoing basisl whether the Medical Source
Statement was merely completedalmcommodate a request by Sellertd.)( These were all
reasonable explanations of wthe ALJ chose to discount Dr. &idepura’s opinion. Notably,
Plaintiff did not present any guments attacking these reason€onsequently, Plaintiff's
objection to the ALJ’'s analysis dhis opinion is overruled.Nevertheless, because the ALJ's

review of the other three trizag physicians’ opinions wdaulty, remand is proper.

* Plaintiff incorrectly attributes the findingsf Dr. Diandepura tdr. David Ryan. Compare
Pl.’s Br. at 12and Tr. 688-89).
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VIl. DECISION
For the foregoing reasons, the Magistrabedge finds thatthe decision of the
Commissioner is not supported by substantial evidence. Accordingly, the Court VACATES the

decision of the Commissioner and REMANDBe case back to the Social Security

Administration.
ITIS SO ORDERED.
¢ Kenneth S. McHargh

Kenneth S. McHargh
UnitedStatesVlagistrateJudge

Date: March 28, 2013
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