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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OHIO
EASTERNDIVISION

JEFFERY JURY, CASE NO. 1:12cv-01346
Plaintiff, MAGISTRATE JUDGE
KATHLEEN B. BURKE
V.

COMMISSIONEROF SOCIAL
SECURITY ADMINISTRATION,!
MEMORANDUM OPINION & ORDER

Defendant.

~ T O e

Plaintiff Jeffery Jury(“Plaintiff” or “Jury”) seeks judicial review of the final decision of
Defendant Commissioner of Social Security (“Commissioner”) denymgpplication forsocial
security disability benefitsDoc. 1. This Court has jurisdiction pursuand2U.S.C. § 405(Q)

This case is before thendersgnedMagistrate Judge pursuant to the consent of the parties. Doc.
15. As discussed below, the Administrative Law Judge (“ALJ”) failed to providea Btree
analysis sufficient to permit the Court to assess whether the ALJ’s deteomitieat Jury’s
impairments failed to meet or equal a Lisfigas supported by substantial evidence.
Accordingly,the @urt REVERSESthe Gmmissioner’s decisioandREMANDS this case for

further proceedings consistent with this Opinion.

! Carolyn W. Colvin became Acting Commissioner of Social Securityaduary 14, 2013. Pursuantren. R.
Civ. P.25(d), she is hereby substituted for Michael J. Astrue as the Defendard cats.

2 The Listing of Impairments (commonly referred to as Listing or hgs) is found ir20 C.F.R. pt. 404Subpt. P,
App. 1, and describes impairments for each of the major body systertisetisaicial Security Administration
considers to be severe enough to prevent an individual from doing afiyl gaitivity, regardless of his or her age,
education, or work experienc€0 C.F.R.8 404.1525
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|. Procedural History

Juryfil ed anapplication for Disability Insurance Benefits (“DIB”) @m aboutJuly 27,
2007 Tr.58-59, 81-86.Jury alleged disability onset date of August 15, 2q02. 83), and
alleged disability based drerniated cervical dischjgh blood pressure, ditulty hearing, liver
and abdominal pai(rr. 58-59, 60, 64, 68, 102, 1)LOAfter initial denial by the state agency (Tr.
60-66) and denial upon reconsideration (Tr. 68-Jdry requested a hearing (Tr-76). On
September 22, 2018 J Kurt G. Ehrmanconducted an administrative hearinfy. 29-57.

In his September 29, 2010, decision (Tr. 1)-8#8 ALJ determined thauryhad not
been under a disability at any time from August 15, 2002, the alleged onset date, through
December 31, 2005, the da&st insured Tr. 24. Juryrequestedeview of the ALJ’s decision
by the Appeals Council. Tr. 9-10. On April 18, 2012, the Appeals CodeciedJury’srequest
for review, making the ALJ’s decision the final decision of the Commissionerl-@r

1. Evidence

A. Personal and Vocational Evidence

Jurywas born on January 27, 1964. Tr. 83. His educational background includes a GED
with vocational training as a machinist. Tr. 50, 107. At the time of the hearing, Jurghad la
worked on August 15, 2002, as a welder, pipe fitter, and laborer. Tr. 3At3Be time of the

hearing,Jury was living with his fiancé in the bottom half of a duplex home. Tr. 42.
B.  Medical Evidence’

1. Treatment records

3 Jury does not challenge the ALJ’s findings relative to his mentalifments. Accordingly, the medical evidence
discussed herein relates primarily to his physical impairments.



On August 15, 2002, Jury suffered an accidentaxkwTr. 36, 271, 425While carrying
wood, Juryattempted to gedut of the way of a backh@dfell andruptured higight biceps
tendon? Tr. 36-37, 271. On August 27, 2002y had surgery to repair his biceps rupture. Tr.
425. Jury indicated that, since the biceps tendon tear, he has experienced pain inrildsrarm a
his neck. Tr. 37. On October 17, 2002, November 14, 2002, and December 19, 2002,
examinations revealed thary’'s gait was normal, his reflexes were normal and symmatret
his sensation was grossly intact. Tr. 404-05, 410-11, 416-17.

On January 30, 2003, Jury reported to his physical therapistehnetd right forearm
painandtenderness in his right fonega with sharp pain occurring primarily with usage of his
arms andvorsening with any type of lifting. Tr. 424-25. He reported difficulty with snow
shoveling and other household activities. Tr. 425. A right shoulder examination revealed
abnormalitiesn Jury’s biceps strength, triceps strength, Speed’s test, pmreserm medially
and laterally, and decreased girth grossly on right biceps/triceps eedeftt Tr. 430-31.

Jury’s physical therapist assessedyas having pain, decreased strength, decreased function,
postural deviation, lack of home exercise program, and poor body mechanics. Tr. 426. Jury’s
short term goal wa® become independent with a home exercise program afahbiterm

goals werdo increase strength, improve ability to perform daily living activities, inifate

training as part ofocational rehab, decrease pain, become independent with a home exercise
program, and initiate work conditioning. Tr. 426. Jury was instructed to begin a physical
therapy plan which included three sessions per week for six weeks. Tr. 426.

On Féruary 3, 2003, prior to performing exercises during his second physical therapy
visit, Jury reported a pain level of zero on a scale of zero to ten. Tr. 433-34. He reportgd havin

difficulty performing his daily living activities. Tr. 434. Jury was tolergtireatment wellnot

* A worker’'s compensation claim was pending at the time of the administtaaring.Tr. 36.
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complaining of increased symptoms following therapywadprogressing towards his goals.
Tr. 434. At his next two physical therapy sessions, Jury repanpa@th level of one on a scale of
zero to ten. Tr. 437-3@ebruarys, 2003); Tr. 445 (February 7, 2003).

On February 6, 2003, Jury met with Dr. Shu Huang for the purpose of seeking a new
physician to handle his worker's compensation claim. Tr. 441. Jury complained ofepersist
pain in the area of the lateral rigloréarm with occasional paresthesias of all digits. Tr. 441.
Dr. Huang encouragehiryto seek employment since hedhmaultiple employment skills Tr.

442. Dr. Huang noted that Jury’s “injury should not affect a lot of what job class he canrdo.” T
442. Dr. Huang advised Jury to follow up in one month. Tr. 443.

On February 12, 2003, Jury reported to the MetroHealth emergency room with
complaints ofower lateral left chest pain near his lowest rils. 449-53. On examinationthe
emergency roomlyysicians concluded that Jury’s symptoms did not suggest cardiac or
pulmonary disease but his pain was consistent with a rib fracture versus nmastleTat 453.
Jury’s condition improved and he was discharged. Tr. 453.

On April 29, 2003, Jury waseen by Jeffrey Schlatt for an occupational therapy
evaluation. Tr. 216-1872-78. Jury indicated that his goal was to return to work. Tr. P{EG.
reported a pain level of three on a scale of zero to ten in his right elbow which hieetkas
burning. Tr. 216. Jury reported that he was independent with his bathing and dressing and able
to complete simple household tasks but was unable to perform heavy tasks like snowghoveli
and yard work. Tr. 217. Mr. Schlatt assessed Jury with pain, decreased strengtmabditgn i
to perform full work tasks. Tr. 217. Mr. Schlatt and Jury agreed on a plan for Jury to attend
occupational therapsessions three times each wéakfour weeks. Tr. 217. On May 2, 2003,

Jury appeared for a follow-up occupational therapy session. Tr. 479. He repatedexq of



two on a scale of zero to ten but also indicated that his biceps were still burning anthatobed t
“must have overdone it at the doctor’s office.” Tr. 479. Jury participated in 60 minutes of
therapeutic exercisewhich he tolerated well until he performed bicep curls. Tr. iRy

fatigued easily. Tr. 479. However, with the exception of the bicep curls, he was able t
complete the exercises. Tr. 479. At his next session on May 5, 2003, Jury reported alpain leve
of eight on a scale of zero to ten in his left shoulder. Tr. 482-83. Jury indicated that he had
injured his shoulder while lifting soda pop from the trunk of his car. Tr. 483. Because of the
shoulder injury, Jury was not able to proceed with his occupational therapy session. Tr. 483. At
his next session, Jury indicated that he was awaiting an MRI for his leftisehodlr. 485-86.

As a resultJury’soccupational therapy was placed on hold until the shoulder issue was resolved.
Tr. 486.

In July 2003, Jury’'s EMG showed evidence of cervical radiculopathy and right median
neuropathy consistent with carpal tunnel syndrome and possible left median neuropathy. Tr
219. Jury also had an MRI that showedlti-level diseasand L C7 foraminal narrowing due to
disc and bone spurring. Tr. 219.

On October 8, 2003, Jeffrey Rosenberg, M.D., saw Jury as a new patient. Tr. 219-20.
Dr. Rosenberg examined Jury and found that Jury had a decreased range of motiorckndms ne
both the left and right sides; his flexion was o.k. Tr. 220. Jury reported, that in addition to his
right biceps tendon rupture which resulted from his 2002 weldted injury, ever since that
injury, he had been having persistent neck and upper extremity discomfort. Tdu2g¢O.
exhibited tenderness from the occipital region to the base of his neck and some $sndérise
right trapezius. Tr. 220His strength was normal and his sensation to touch was normal. Tr.

220. With respect tdnis neck pain, Dr. Rosenberg instructed Jury to continue with over-the-



counter Alevetotake Percocet for severe paamd to try Flexeril for muscleghtness. Tr. 220.

On December 31, 2003, Jury saw Dr. Rosenberg with complaints of continued neck pain and
shoulder pain and bilateral hand symptoms. Tr. 499. Jury was being seen by Dr. Juan
Hernandez for pain management. Tr. 49@ry indicated that Percocet helped at night and
Naproxen waslsohelpful. Tr. 499. Jury indicated that his worker’'s compensatemaevas

still pending and he wanted to hold off on a referral for his spine until the worker’s conpensat
claim was resolved. Tr. 499.

On February 25, 2004urysaw Dr. Rosenberg again and reported continued neck pain
and noted that Jumyas stillawaiting worker’'s compensation approval for surgery to address the
issues with his neck. Tr. 505-06. Dr. Rosenberg also noted that Jury had bilateral aronpain fr
his neck injury. Tr. 506. Dr. Rosenberg advised Jury to continue with Percocet and to follow up
in three months with labs. Tr. 506. During a September 8, 2004, visit with Dr. Rosenberg, Jury
reported that he continued to have neck pain but Percocet was helping. Tr. 221-22. Jury noted
that he was having issues with worker's compensation. Tr. 221.

On May 18, 2004, upon Dr. Juan Hernandez'’s referral, Jury saw Dr. Michael &ppig,
orthopedist, for his neck, shoulder, upper back, and arm pain. Tr. 523. On examination, Dr.
Eppig found that Jury had good power of the biceps and triceps; full range of motion of the
elbow and shoulder; constantly guaddhis neck movement; achieved a maximum of 45 degrees
right and left rotationhad 15 degrees flexion and 15 degrees extension; had no biceps or
brachioradalis jerkdyadbrisk triceps jerkshadbrisk knee jerks; had no ankle jerks; had

negative Hoffman’s,no clonus, and Babinski's was nornfidladnormal manual strength

® Hoffman reflex or sign refers to a situation where “a sudden nippitieaail of the index, middle, or ring finger
will produce flexion ofthe terminal phalanx of the thumb and of the second and third phalangeseofthem
finger.” SeeDorland’s lllustrated Medical Dictionary, 3Edition, 2007, at 173%ee also idat 1636..



testing on both sidesTinel’s were negative at the carpal tunnetgmplained of tingling and
numbness in both thumbs;derity was good; pulses were palpable and skin was clear; and low
back motion was good. Tr. 524. Dr. Eppig noted that Jury’s July 2003 EMG and nerve
conduction study showed bilateral carpal tunnel and acute denervation of thel pamaspinals
suggestive of radiculopathy. Tr. 524. Dr. Eppig also noted that Jury’s 2003 MRI showed
multiple levels of disc degeneration, herniation, and osteophyte formation. Tr. S2Bpy
advised Jury that “he has a multifactorial issue with both documentedddilzdepal tunnels
causing his dysesthesias as well as multiple levels of cervical dessdis Tr. 524. Dr. Eppig
cautioned that, even if Jury required surgery, surgery would not be scheduled until Jury
completely stopped smoking. Tr. 524. To better evaluate Jury’s neck, Dr. Eppig adwsted Jur
have a myelogram and CT scan of his cervical spine. Tr. 524. Jury reported being daemisera
that he was willing to consider surgical intervention or his spine. Tr. 524. Howegayse of

the presencef carpal tunnel syndrome, Dr. Eppig advised Jury to get his carpal tunnel taken
care ofprior to consideng surgical intervention for his neck. Tr. 524. The following month,

Dr. Rosenberg adviselliryto wear splints for his carpal tunnel syndrome. Tr. 528-31.

Rodney A. Green. M.D., FAC&hand surgeon, saw Jury in October 2004 to assess his
carpal tunnel syndrome. Tr. 197-99. Dr. Gfs@&xamination showed a bilateral positive Tinel
test; a questionable positive result on the left side forltier nerve; a positive bilateral Phalen’s
test; and positive elbow flexion test on the right side. Tr. 199. Dr. Green also noted that

electrical testing confirmed bilateral carpal tunnel syndrome. Tr. 199%wHng discussions

® Babinski reflex refers to “dorsiflexion of the big toe stimulating the sole of the foot; normal in infants but in
others a sign of lesion in the central nervous system, particulaHg jpyramidal tract."SeeDorland’s lllustrated
Medical Dictionary, 31 Edition, 2007, at 1634

" Tinel sign refers to “a tingling sensation in the distal end of a limb waesugsion is made over the site of a
divided nerve. It indicates a partial lesion or the beginning regeneratibe nétve.” SeeDorland’s Illustrated
Medical Dictionary, 31 Edition, 2007, af.741



with Jury, on December 82004, Dr. Green performedrpal tunnel releasirgery on Jury’s
right side. Tr. 199. Post-operatively, Jury was doing well and making good progress. Tr. 199.
On January 17, 2005, Dr. Green performartpal tunnel releasairgeryon Jury’s left sié. Tr.
195. On March 1, 2005Jury was doing well and reported having good relief of his symptoms.
Tr. 200.

Following his carpal tunnel release surgery, on March 29, 2005, Jury returned to Dr.
Eppig and indicated that he was still interested ineyrgTr. 564. Dr. Eppig noted that Jury
smelled of tobacco and alcohol and advised Jury that, unless he completely stopped smoking,
would not schedule surgery or any further testing. Tr. 564. Dr. Eppig advised that, gnce Jur
was tobacco and nicotine free for one month, he woulddhtnn a myelogram and CT scan for
surgical planning purposes. Tr. 564.

OnAugust 22, 2005, Jury visited a medical cesic with complaints of groin and
testicular pain. Tr. 572. Jury reported slipping and doing the splits while cplayindry up a
flight of stairs. Tr. 572. He was referred to an orthopedist for follow-up. Tr. 57 AuQunst
30, 2005, Jury followed up with Dr. Adam J. Mirarchi, an orthopedic physician. Tr.F225.
was advised to seek follow-upeatment for a possible hernia add Mirarchi noted that Jury
did not appear to have an “orthopedic problem.” Tr. 225.

On September 14, 2006, after his date last insured, Jury ultimately underwent the
recommended CT scan and myelogram TU8-@5. On January 14, 2008, Jury underwent an

anterior cervical diskectomy @67 with fusionand arerior reflex plateand structural bone

8 After his January 17, 2005, surgery, Jury had other appointments prior¢h 12005, but missed those
appointments. Tr. 200.

® Also, during an April 6, 2005, visit with Dr. Rosenberg, Jury reported gemdts from his carpal tunnel eaises.
Tr. 567.



graft. Tr. 257. In performing the surgery, Dr. Eppig noted that Jury had not had a neafologic
deficit. Tr. 257.

2. State agency reviewing physicians

On May 21, 2008, Edmond Gardner, M.D., completed a Physical Residual Functional
CapacityAssessmentTr. 262-69. He opined that Jury was able to occasionally lift and/or carry
and push and/or pull 20 pounds and frequently lift and/or carry and push and/or pull 10 pounds
and he could stand and/or walk and sit for about 6 hours in an 8-hour workday. Tr. 263. Dr.
Gardner assessed no other limitations. Tr. 264. Dr. Gardner noted that Jury’s risnoplaain
were comsidered Tr. 264.

On January 7, 2009, Elizabeth Das, M.D., also completed a Physical Residual Functional
CapacityAssessmentTr. 327-34.Like Dr. Gardner, Dr. Daspined that Jury was able to
occasionally lift and/or carry and push and/or pull 20 pounds and frequently lift andaoaradr
push and/or pull 10 pounds and he could stand and/or walk and sit for about 6 hours in an 8-hour
workday. Tr. 328. Additionally, she opined that Jury could only occasionally climb ramps,
stairs, ladders, ropes and scaffolds and could only occasionally stoop, crouch and'cra@2s.

She also opined that Jury was limitedrequent bilaterahandling (gross manipulation) and
fingering (fine manipulation).Tr. 330. Dr. Das found Jury’s allegations concernirgy hi
impairments to be partially credible. Tr. 332.

C. Testimonial Evidence

1. Jury’s Testimony
Jury wagrepresented by counsel and testified at the administrative hearingl, BB8-
35, 35-. Following his accident at work, which resulted in an injury to his biceps tendon, Jury

experienced pain in his arm and neck. Tr. 37. After his biceps healed some, he was still unable



to do physical therapy and could not do anything. Tr. 37. As a result, an MRI was taken and
revealed problems with his neck. Tr. 37.

Jury underwent surgery for his carpal tunnel syndrome (“CTS”) in late 2004 and earl
2005. Tr. 37-38. Notwithstanding his CTS surgeries, Jury stated that he is still unalge to gr
anything, has numbness through his wrist and into his thumbs, and his hands swell up. Tr. 37-
38. Jury needs assistance cutting his food because the knife slips right out his hand. Tr. 38. Pe
Jury, his doctor has indicated that his grip and other issues with his hands areodiasted t
nerves being pinched in hisakeand in 2010, his doctor recommended that Jury undergo an
additional surgeryo alleviate issues with fineck'® Tr. 38-41.

Jury has a driver’s license but does not drive very often. Tr. 41-42. He only drives a car
when he is unable to get somewhere using public transportation. Tr. 4hd@ are four steps
to climb at the front of his home but, within his house, there are no stairs to navigate. Te. 42. H
has not been prescribed a cane. Tr.@ther than watdhg television, Jury does not do much
during the day. Tr. 42. He is unable to stand for very long. Tr. 42. He can walk only about 200
feet, which is about two houses down the street. Tr. 42-43. After walking the short diseance
has to sit down because his lower back goes numb and he experiences burning with lots of pain
shooting down into his legs. Tr. 48 2004-2005, Jury could only walk about 50 feet; his
ability to walkthen was worse than at the time of the hearing. Tr. 47. Jury indicated that he
really daes notsee anyone for higain because he has no insurance and worker’'s compensation
has not covered the claim. Tr. 43-44. His internal medicine doctor will occasionalktyibee

pain medeine forhim but not very often because he does not want Jury to become addicted to

10 Jury indicated that he had one surgery, which made his problems veohgewss nervous about having another
surgery, and was planning to seek another opinion. Tr. 40.
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the pain medication. Tr. 44. In addition to pain medication, Jury takes blood pressure
medication and sleeping pills. Tr. 44. He previously took medication for depression. 4bt. 44-

During 2004-2005, Jury indicated that he had pain in his neck on a daily basis, with his
pain level being between a five and seven on a scale of zero tortetb-46. He had tadl
down to relieve the pain in his neck. Tr. 48. He had a special pillow to support his neck and a
soft collar neck brace. T48. Jury also indicated that it has been difficult to tell which
symptoms are related to his neck issues and which symptoms are relatectpdiigiaonel. Tr.
46. When he uses his arms, Jury’s neck pain increases; his arms go numb, he gbtsireally
tingling, and he cannot grip anything. Tr. 49.

2. Vocational Expert’s Testimony

Vocational ExperGene Burkhammeg'VE”) testified at the hearing. Tr. 85. The
VE describedlury’s past work, which included work asvelder/fabricato(medium,SVP-6
position); production or spot welder (medium, SVP-2 positime)der/pipe fitter (heavy, SVP
7); and construction laborer (very heavy, S%)P? Tr. 50. The VE testified that there would be
no skills from Jury’s past work transferrable to lighsedentaryduty jobs. Tr. 54.

The ALJ asked the VE to assume an individual of the same age, education and work
experience as Jury with the following limitations: able to lift up to 20 pounds occégiandl
lift and carry up to 10 pounds frequently; and stand and walk for about 6 hours in an 8-hour
workday and sit for up to 6 hours in an 8-hour workday with normal breaks. Tr. 51. The VE
indicated that such an individual would be unable to perform Jury’s past work because his past

work was all medium, heavy, or very heavy and the hypothetical describedidight Tr. 51.

1 SVP refers to the DOT's listing of a specific vocationaparation (SVP) time for each described occupation.
Social Security Ruling No. 88p, 2000 SSR LEXIS 8, *8 (Social Sec. Admin. December 4, 2000). Using the
skill level definitionsin 20 CFR 8§ 404.1568nd416.968 unskilled work corresponds anSVP of 1-2; semi
skilled work corresponds to an SVP ef3and skilled work corresponds to an SVP & i the DOT Id.
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The VE indicated that there would be other jobs available in the national or regiomnairgc

that such a hypothetical individual could perform, including mail clerk (light,-3Mkith 900

jobs locally, 8,000 jobs statewide, and 160,000 jobs nationally); fast food worker (light, SVP-2,
with 12,000 jobs locally, 80,000 statewide, and 2 million nationally); and housekeeping cleaner
(light, SVR-2, with 2,000 jobs locally, 20,000 jobs statewide, and 500,000 jobs nationally). TR.
51-52.

The ALJ then added that the above described individual would also be precluded from
climbing ladders, ropes or scaffolds; could only occasionally balance, stoop, koeeh;could
never crawl; ould do no more than occasional bilateral gross manipulation; and needs to avoid
concentrated exposure to unprotected heights. Tr. 52. The VE testified that thelihreetg¢d
for the first hypothetical would be eliminated because of the limitation ofare than
occasional gross manipulation. Tr. 52. The VE also added that the limitation of no more than
occasional gross manipulation would eliminate most jobs in the economy. Tr. 52.

As a third hypothetical, the ALJ asked the VE to assume no moréréopent bilateral
gross manipulation. Tr. 52. In response, the VE indicated that the three jobs notedirfstr the
hypothetical would be available along with other jobs. Tr. 52. The VE also indicatéuisthat
testimony would not change if the indivial was further limited iis ability to understand,
rememberand carry out simple instructions (fourth hypothetical). Tr. 52. Jury’s coungel ask
the VE whether his opinion in response to the third hypothetical would change if, in addition to
being Imited tono more than frequent gross manipulation, the hypothetical individual was
precluded fronoverhead activities. Tr. 54. In response, the VE testified that the same jobs
would remain available to the individual because the jobs mentioned by the VE do not really

involve overhead reaching. Tr. 54.

12



As a fifth hypothetical, the ALJ added a sit/stand option with the individual not being off-
task for more than 10% of the work period. Tr. 53. The VE stated that Jury’s past releskant
would remain unavailable to such an individual. Tr. 53. However, there would be sedentary
jobs available with a sit/stand option, including addresser (sedentary, SVP-80@ijobs
locally, 6,000 jobs statewide, and 160,000 jobs nationally); charge account etbzktéry,

SVP-2, with 400 jobs locally, 3,000 jobs statewide, and 90,000 jobs nationally); and
food/beverage order clerk (sedentary, SVP-2, with 300 jobs locally, 4,000 jobs statemide, a
90,000 jobs nationally). Tr. 53. The VE also indicated that, if the individual described istthe la
hypothetical was so impaired because of pain that he was off-task for 20% or i@ elay,
there would be no jobs available. Tr. 53-54.

lll. Standard for Disability

Under the Act42 U.S.C § 423(akligibility for benefit paymentdepends on the
existence of a disability. “Disability” is defined as the “inability to engagany substantial
gainful activity byreason of any medically determinable physical or mental impairment which
can be expected to result in death or which has lasted or can be expected to Emttiouaus
period of not lesthan 12 months.”42 U.S.C. § 423(d)(1)(A) Furthermore:

[A]n individual shall be determined to be under a disability only if his physical or

mental impairment or impairments are of sgelverity that he is not only unable

to do his previous work but cannot, considering his age, education, and work

experience, engage in any other kind of substantial gainful work which exists in

the national economy . . ..
42 U.S.C. § 423(d)(2)
In making a detenination as to disability under this definition, an ALJ is required to

follow a five-step sequential analysis set out in agency regulations. Theefpgecsin be

summarized as follows:
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1. If the claimant is doing substantial gainful activity, he is notldesh

2. If claimant is not doing substantial gainful activity, his impairment must
be severe before he can be found to be disabled.

3. If claimant is not doing substantial gainful activity, is suffering from a
severe impairment that has lasted or is expeittddst for a continuous
period of at least twelve months, and his impairment meets or equals a
listed impairment, claimant is presumed disabled without further inquiry.

4. If the impairment does not meet or equal a listed impairment, the ALJ
must assess ¢hclaimant’s residual functional capacity and use it to
determine if claimant’s impairment prevents him from doing past relevant
work. If claimant’s impairment does not prevent him from doing his past
relevant work, he is not disabled.

5. If claimant is unble to perform past relevant work, he is not disabled if,
based on his vocational factors and residual functional capacity, he is
capable of performing other work that exists in significant numbers in the
national economy.

20 C.F.R. §8 404.1520, 416.9%0see alsoBowen v. Yuckerd82 U.S. 137, 14@2, 96 L. Ed.
2d 119, 107 S. Ct. 2281987). Under this sequential analysis, the claimant has the burden of
proof at Steps One through FoiWaltes v. Comm’r of Soc. Sed.27 F.3d 525, 529 (6th Cir.
1997). The burden shifts to the Commissioner at Step Five to establish whethemtiaatches
the Residual Functional Capacity (“RFC”) and vocational factors to pesamk available in
the national economyid.
V. The ALJ’s Decision
In his September 29, 2010, decision, the ALJ made the following findings:

1. Jurys date last insured was Decembér 3005. Tr. 16.

2The DIB and SSI regulations cited herein are generally identical. Accordfagtonvenience, further citations
to the DIBand SSI regulations regarding disability determinations will be made Bl regulations found &0
C.F.R. § 404.150&t seqg. The analogous SSI regulations are foug@ GtF.R. § 416.90é&t seq., corresponding to
the last two digits of the DIB cite (i.20 C.F.R. § 404.152€orrespond$o 20 C.F.R. § 416.990
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2. Juy did not engage isubstantial gainful activitguring the period from
his alleged onset date of August 15, 2002, through his date last insured.
Tr. 16.

3. Jury had the following severe impairments through his date last insured:
status post repaired leps tendon; degenerative disc disease and
osteoarthritis of the cervical spine with herniated discs and radiculopathy;
obesity; anxiety; and carpal tunnel syndrome status post successful
releases. Tr. 16-17. High blood pressure, reflux esophagitis, and
hyperlipidemia were nosevere impairments. Tr. 1'Hearing loss, liver
and abdominal problems, and anemia were not medically determinable
impairments and/or were not problems that existed prior to Jury's date
last insured. Tr. 18.

4. Through the date last insured, Jury did not have an impairment or
combination of impairments that met or medically equaled a Listing. Tr.
19.

5. Through the date last insured, Jungd the residual functional capacity

(“RFC”) to perform light workexcept with no overhead aehing; no

more than frequent handling bilaterally; needs to avoid concentrated
exposure to unprotected heights; limited in his ability to understand,
remember and carry out simple instructions, to make judgments on
simple workrelated decisions, to interaappropriately with the general
public, supervisors, and egorkers in a routine work setting, and to
respond to usual work situations and to changes in a routine work setting.
Tr. 19-22.

6. Through the date last insured, Jury was unable to perform asty pa
relevant work.Tr. 22-23.

7. Jury was born on January 27, 1964, and was 41 years old, which is
defined as a younger individual age-4®8 on the date last insuredr.
23.

8. Jury has at least a high school educategraduate equivalency degree

[sic],** and is able to communicate in English. Tr. 23.

9. Transferability of job skills is not material to the determination of
disability. Tr. 23.

10. Through the date last insured, considering Jury’s age, education, work
experience, and residual functional capacity, there were jobs that existed
in significant numbers in the national economy that Jury could have
performed. Tr. 23-24.

131t is likely the ALJ intended to reference a General Educational DevelopmeBD{j@ertificate.
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Based on the foregoing, the ALJ determined Jluayhad not been under a disability
from August 15, 2002the alleged onsetate, through December 31, 2005, the date last insured.
Tr. 24.

V. Parties’ Arguments
A. Plaintiff's Arguments

Jurys arguments for reversal are twofold. First, Jury asserts that therfad at Step
Three when he failed to conclude that Jungsk inpairments or carpal tunnel syndromet or
equaledListing 1.04A" and Listing 11.08° Doc. 17, pp. 11-15. Second, Jury asserts that the
ALJ did not conduct a proper credibility analysis and erred in evaluating Juryjdaiota of
pain. Doc. 17, pp. 15-18.

B. Defendant’s Arguments

In response, the Commissioner argues that the ALJ’s determination thdidJnog have
an impairment or combination of impairments that met or medically equaled a Listing is
supported by substantial evidence. Doc. 181pf.7. Defendant asserts that Jury did not
satisfy all of the requirements of Listing 1.04A at &inye, let alone for 12 months during the
relevant period (August 15, 2002, the alleged disability onset date, through DeGamb@05,
the date last insad). Doc. 18, pp. 11-14. Defendant also asserts that Jury did not satisfy a
Listing in connection with his carpal tunnel syndrome. Doc. 18, pp. 14-17. Fibaflgndant
argues that the ALJ’s credibility assessment was proper and is supportedtbgtgalles/idence.

Doc. 18, pp. 17-19.

14| isting 1.04A relates to disorders of the spip@.C.F.R. pt. 404Subpt. P, App. lListing 1.04A.

15| isting 11.08 relates to spinal cord or nerve root lesions due to any causkseitianization of motor function
as described in Listing 104B, which describes a central nervous system vascular accident,gnificant and
persistent disorganization of motor function in two extremities, resuhisgstained disturbance of gross and
dexterous movements, or gait and station (see 11.0C) for more thamtl3smostvascular accident20 C.F.R. pt.
404, Subpt. P, App.,lListings 11.08 and 11.04B.
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VI. Law & Analysis

A reviewing court must affirm the Commissioner’s conclusions absent a deteomina
that the Commissioner has failed to apply the correct legal standards or hadsaiags of fact
unsupported by substantial evidence in the recé®U.S.C. § 405(gWright v. Massanari321
F.3d 611, 614 (6th Cir. B3). “Substantial evidence is more than a scintilla of evidence but less
than a preponderance and is such relevant evidence as a reasonable mind might accept as
adequate to support a conclusioBesaw v. Sec’y of Health Buman Servs966 F.2d 1028,
1030 (6th Cir. 992) (quotingBrainard v. Sec’y of Health & Human Serv889 F.2d 679, 681
(6th Cir. 189). A court “may not try the caske novo nor resolve conflicts in evidence, nor
decide questions of credibility.Garner v. Heckler745 F.2d 383, 387 (6th Cir. 849).

A. The ALJ’'s Step Three analysis is insufficient

Jury argues that the ALJ erred in concluding thatrhmirments did not meet or equal a
Listing because the ALJ’s Step Three analysis misread the requiremergsngf L.04A as well
as the record and alsol&d to mention or discuss Jury’s carpal tunnel syndrome in relation to
the Listings. Doc. 17, pp. 12-15.

The ALJ'’s entire Step Threanalysis is contained msingle, twesentencearagraph,
thefirst sentence of which describes Listing 1.04A and the second seonfemcieh states why
the ALJ concluded thalury’s impairment dichot satisfy that Listing The ALJstated

Listing 1.04A, which relates to disorders of the spine such as herniated nucleus

pulposus, osteoarthritis, degenerative disc disease, and facet arthritis, requires

evidence of nerve root compression characterized by +aatmic distribution

of pain, limitation of motion of the spine, motor loss (atrophy with associated

muscle weakness or muscle weakness) accompanied by sensofigoioss.

While the claimant had evidence of nerve root compression of the cervical spine

and some weakness in the upper extremities, he had no atrophy, no sensory or

reflex loss in any upper extremity and had affecfsie] ambulation prior to the
datehe was last insured.
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Tr. 19 (emphasis supplied).

The ALJ’s Step Three analysis is slightly more than a bare concluiowever, itfalls
short of satisfying the Commissioner’s duty to make clear the reason or réastiesdisability
determination 42 U.S.C. § 405(b)(1)Under the Social Security Act,

The Commissioner of Social Security is directed to make findings of fact, and
decisions as to the rights of any individual applying for a payment undeitlthis

[42 USCS 88 40%t seq.]. Any such decision by the Commissioner of Social
Security which involves a determination of disability and which is in whole or in
part unfavorable to such individual shall contairstatement of the case, in
understandable language, setting forth a discussion of the evidence, and stating
the Commissioner's determination and the reason or reasons upon which it is
based . ..

42 U.S.C. § 405(b)(1)

Under this statutehe ALJ is “required to discuss the evidence and explain why he found

that appellant was not disablatistep three.’Clifton v. Chater 79 F.3d 1007, 1009 (fair.

1996) A claimant who is found to have an impairment that meets or medically equals a Listing

at Step Three is entitled to benefits regardless of an ALJ’s conclusionpafFste or Five.
Reynolds v. Comm’r of Soc. Set24 Fed. Appx. 411, 416“(63ir. April 1, 2011) Without an
evaluation of the evidence, comparison of that evidence to the Listings and anezkplai
conclusion, meaningful judicial review cannot occur; “it is impossible to sayitbaALJ’s
decision at Step Three was supported by substantial evidelcéciting Clifton, 79 F.3d 1007,
1009. That is why the Sixth Circuit found, Reynoldsthat an ALJ’s failure to analyze a
claimant’s physical condition in relation to the Listed Impairmentsneasiarmless errord.;
see alsaMlay v. Astrue2011 U.S. Dist. LEXIS 88551, *24-25 (N.D. Ohio June 1, 2011).

Listing 1.04A (Disorders of the Spine).Jury asserts that Listing 1.04A requires a

finding of motor loss which can be met with a showingitfer“atrophy with associated muscle

weaknessbr “muscle weakness.” Doc. 17, p. 12. Thus, Jury argues that the ALJ’s reliance on
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his finding that there was no evidence of “atrophy” was misplaced. Doc. 17, p. 12. Further, J
asserts that, althougitrophy isnot required, therevasin factevidence of atrophy. Doc. 17, pp.
12-13. Jury also argues that the ALJ misread Listing 1.04A becabse that Listing does not
require annability to ambulatethe ALJ relied on his finding that Jury could effectively
ambulateas part of his rationale for concluding that Jury did not niedtisting. Doc. 17, p.
13-14. Defendant agreesith JurythatListing 1.04A, by its plain language, requires neither
atrophy nor a loss of ability to ambulate. Doc. 18, p. 13. However, Defendant arguesthat bot
are neverthelesglevant in determining véther Listing 1.04A has been met. Doc. 18, pp. 13-
14. FurtherPefendant argues thatiry cannot demonstrate that his spine impairment or carpal
tunnelsatisfiesa Listingand the ALJ’s Step Three findings are supported by substantial
evidence Doc. 18, pp. 11-17.

While theburden of proof rests with the claimant at Steps One through*futhis
case the Court cannot effectively evaluate whether the ALJ’s Step Three decsjmported by
subsantial evidence because the ALJ did not sufficiently explain his analyesReynolds424
Fed. Appx. at 416For examplelisting 1.04Adescribesnotor lossas”atrophy with associated
muscle weakness muscle weakness.20 C.F.R. pt. 404Subpt. P, App. 1, Listing 1.04A
(emphasis supplied). This descriptiarthe Listingindicateshata claimant may satisfy Listing
1.04A even without a showing of atrophy if the claimant can demonstrate muscleeg®dkre
ALJ failed to recognize this whére relied in part on his finding that Jury had no atrophy in
concluding that Jury’s spine impairment didt meet Listing 1.04A. Tr. 19vioreover, a noted

by Jury, his medical records do in fact provide some evidence of atrophy. Doc. 17, pp.”12-13.

18 \Walters 127 F.3d at 529

" For example, during a January 30, 2003, physical therapy visasinated that Jury had “decreased tone and
girth right biceps versuleft.” Tr. 426.
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Accordingly,even if atophywasa necessary element of Listing 1.0dAwasrelevant to the
determinationthe ALJ'sStep Three analysis was deficiémia degree thairevents this Court
from being able to assess whethiés supported by substantialidence.

The ALJ’s conclusion within his Step Three analysis that Jury “had affestoje [
ambulation prior to the date he was last insured” providesandexample of the insufficiency
of that analysis.Since an inability to ambulate is not a speaiéquirement under Listing
1.04A® it is unclear, in the absence of additional explanation, how this finding related to the
ALJ’s Step Three determinatidn

Anotherexample of the insufficiency of the ALJ’'s Step Three analgdise ALJ’S
finding that Jury had no sensory or reflex loss in any upper extremity. Tr. 19. This finding
appears to be inconsistent witeatment recordghatsuggest some reflex 10830n May 18,
2004, Dr. Eppig noted that Jury had no biceps or brachior&digiks on either side. Tr. 524.
Also, as noted by the ALJ, during an October 8, 2003, visit with Dr. Rosenberg, whilegeflexe
were normal at the biceps, reflexes could not be elicited at the triceps. Tete2&r(cing
Exhibit 3F, p. 14 (Tr. 22)).

The Commissioer argues that, even if Jury’s interpretation of the medical records is
correct,there is no documentation ‘@oextensive motor losgatrophy with associated muscle
weakness or muscle weakness)’ &gwhsory of reflex losS. Doc. 18, pp. 12-18&mphass in

original). Thus, Defendant asserts that Jury does not meet Listing 1.04A. Doc. 18, pp. 12-13.

1820 C.F.R. pt. 404Subpt. P, App. 1, Listing 1.04A
¥ This is so even if, as argued by Defendant, the abilignibulate may be relevant.

20 plaintiff also points to treatment records that report complaints of pasiestof all digits (Tr. 441) and tingling
in both hands (Tr. 219) as evidence to support a finding of sensory loss. Dpcl137,

2L A “prachioradialis reflex” is where “tapping on the lower end of the radius producesrilekithe forearm.”See
Dorland’s lllustrated Medical Dictionary, 3Edition, 2007, at 1634
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However, the ALJ d not provide this rationale as a basis for his conclusions. Accordingly, the
Commissioner’s arguments in this regard amoupb&i hoc rationalizationMay v. Astrue

2011 WL 3490186, * 9 (N.D. Ohio, Jun. 1, 20lrEport and recommendation adopted11

WL 3490229 (N.D. Ohio, Aug. 10, 2011) (indicating that “it is the opinion given by an
administrative agency rather than counsegitsst hocrationale’ that is under the Court’s
consideration.”) (internal citations omitted).

Carpal Tunnel Syndrome. The ALJ’s Step Three analysssalsoinsufficient with

respect taJury’s carpal tunnel syndrome. In July 2003, Jury’s EMG showed @dadsrcervical
radiculopathy and right median neuropathy consistent with carpal tunnel syraindmessible

left median neuropathy. Tr. 219. Jgrgarpal tunnel release surgeries occurred in December of
2004 and January of 2005. Tr. 195, 199. Although the ALJ recognized Jury’s carpal tunnel
syndrome (status post successful release) as a severe impaamadegnen though records

suggest evidence of carpal tunnel syndrome more than 12 months prior to the suaieastul r
surgeriesthe ALJ madeno mention of Jury’s carpal tunnel syndromdis Step Three analysis

Tr. 16, 19.

While harmless error hagén relied upon to uphold Step Three findings notwithstanding
an insufficient analysis, harmless error is applied cautiously in administratnew settings.
SeeFischerRoss v. Barnhard31 F.3d 729, 733 (1Cir. 2005)(finding thatClifton did not
categorically reject the application of harmless error analysis in thextaita step three
finding); Hufstetler v. Comm’r of Soc. Se2011 U.S. Dist. LEXIS 64298, *27 (N.D. Ohio
June 17, 2011) (citingllen v. Barnhart357 F.3d 1140, 1145 ({ir. 2004).

Applicationof thedoctrine ofharmless error may be appropriate where a review of

material that the ALJ did consider leads to the conclusion that no reasonalbiledfact
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following the correct procedure, could have resolved the factual matter in amatheer.
Hufstetle, 2011 U.S. Dist. LEXIS at 26-2Tinding thatthe ALJ’s lack of a full discussion at
Step Three was harmless error because the ALJ’s findin§sepfour provided sufficient
information for the Court to determine that no reasonable administrative factwiodkl have
resolved the matter differenjlyDefendant asserts thaven though the ALJ did not directly
address Jury’s carpal tunnel syndrome within his Step Three analysis, ltthsussed Jury’s
carpal tunnel elsewhere in the decision. Doc. 18, p. 15. Although the ALJ dis¢usged
carpal tunnel syndrome in his RFC analysis (Tr. 21-22), the ALJ’s theus wasnainly on the
positiveresults fromhis carpal tunnel syndronsairgeries Thus, without any mention of carpal
tunnel syndrome at Step Threeaalear indication in the decision that the ALJ did in fact
consider whether Jury’s carpal tunnel syndrome alone, or in combination with other
impairments, met or equaled a Listing, the Court is left to speadatewhether the ALJ gave
any consideration at all to Jury’s carpal tunnel syndrome in relation to tihegkist, if he did,
which Listing or Listings the ALJ considere®laintiff and Defendant each point to a different
Listing as being the correct Listing under which carpah&l syndrome is to be evaluated.
Plaintiff argues that carpal tunnel syndrome is evaluated under Listings 1#l.08.84B. Doc.
17, pp. 14-15. In contrast, Defendant argues that carpal tunnel syndrome is evaluated under
Listings 11.14 and 11.04B. Doc. 18, p. 16, n. 10is @ilsagreement about which Listing should
be used to evaluate carpal tunnel syndréuméer highlightshow the ALJ’s failure to discuss
Jury’s carpal tunnetall in hisStep Three analysgecludes the Court from conducting a
meaningful review of the Commissioner’s finding of no disability.

The Commissioner’s attempt to demonstrate why Jury’s impairments, includirad carp

tunnel syndrome, do not meet a Listing amoun{sot hoc rationalizatiorsince the ALJ did not
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providethat reasoningMay, 2011 WL 3490186 at * 9. Thus, for the reasons set forth herein,
the ALJ’s Step Three analysis falls short and application of harmlesssenarrwarranted. A

full review and analysis after remand may not result in a disabilitynigndiStep Three.
However, without a more thorough analysis at Step Three, such a possibility canulet mut
definitively. Accordingly, reversal and remand is warrarttedllowfor a more complete
evaluation of the evidence, comparison of thatlence to the Listings, arah explained
conclusion undert8p Three consistent with2 U.S.C. § 405(b)(1)

B. Credibility analysis.

Since further analysis under Step Three may impaetiminatethe need for subsequent
steps in the sequential evaluation process, the Court declines to addres$ $&aséftiorthat
the ALJ erred in hisredibility analysis.See Trent v. Astrye2011 WL 841538, * 7 (N.D. Ohio
Mar. 8, 2011) (declining to address the plaintiff's remaining assertionaflecause remand
was already required and, on remand, subsequent steps in the sequential evaluasi®n proce
might be impacted)

VIl . Conclusion and Recommendation
For the foregoing reasorbe CourtREVERSESthe Commissioner’s decisi@nd

REMANDS this casdor further proceedings consistent with this opinion.

Dated: Augustl14, 2013 @-’ 5 6‘%@-"—-«

Kathleen B. Burke
United States Magistrate Judge
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