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IN THE UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF OHIO
EASTERN DIVISION
APRIL SCHILL, CASE NO. 1:12CV-1626
Plaintiff,

MAGISTRATE JUDGE
KENNETH S. McHARGH

COMMISSIONER OF SOCIAL MEMORANDUM OPINION & ORDER

)
)
)
)
)
)
))
SECURITY ADMINISTRATION, )
)
)

Defendant.

This case is before the Magistrate Judge pursuant tmiisewt of the parties. (Doc.)15
The issue before the undersigned is whether the final decision of the CommissiQ@ueiabf
Security (the “Commissioner”) denyirfgpril Schill’'s applications for a Period of Disability and

Disability Insurance benefits under Title Il of the Social Skegukct, 42 U.S.C. 88 416(i) and

423 and Supplemental Security Incomengfits under Title XVI of the 8cial Security Act42
U.S.C. 8 138kt sa., is supported by substantial evidence and, therefore, conclusive.

For the reasons set forth below, the Court AFFIRMS the decision of the Commissioner

|. INTRODUCTION & PROCEDURAL HISTORY

On October 5, 2007 April Schill (“Schill’) applied for a Period of Disability and
Disability Insurance benefits as well as Supplemental Security Inconeéiteer(Tr.20, 7376).
Schill alleged she became disabled Jamuary 1, 2005, due to suffering from bipolar disorder,
anxiety, manic depssion, sleeping disorder, mood disorder, scoliosis, and a herniate(ldisc
237-39; 240-4y.

The Social Security Administration deniekthill’'s applications on initial reviewon

January 11, 2008(Tr. 77-80, 8183). Her applications were also dediupon reconsideration
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on February 6, 2009. (Ti8793, 94100. ThereafterSchill requested a hearing before an
administrative law judge to contest the denial of her applications.1@Iy. The administration
granted Plaintiff's request and scheduled a hearing. (Tr. 1)02-03

On September7, 201Q Administrative Law Judgderry Faus{the “ALJ”) convened a
hearing to evaluate Plaintiff's applications. (37-72). Schill, represented by counsel, appeared
and testified before the ALJ.I(). A vocational experfthe “VE”), Kevin Yee, also appeared
and testified at the proceedindd.j.

On September 16, 2010, the ALJ issued an unfavorable decision fi8dimtj was not
disabled. (Tr.17-31). After applying the fivestep sequential analysishe ALJ determined
Schill retained the ability to perform work existing in significant numbers in theoret
economy. Id.). Subsequenth§chill requested review of the ALJ’s decision from the Appeals

Council of the Office of Disability Adjudication and Review. (TI4-16. However, the council

! The Social Security Administration regulations require an ALJ to folidive-step sequential analysis
in making a determination as to “disability See20 C.F.R. 8 416.920(a)The Sixth Circuit has
summarized the five steps as follows:

(2) If a claimant is doing substaal gainful activity— i.e., working for profit— she is not
disabled.
(2) If a claimant is not doing substantial gainful activity, her impairment rbassevere

before she can be found to be disabled.

3) If a claimant is not doing substantial gainfctivity and is suffering from a severe
impairment that has lasted or is expected to last for a continuous perio@adtatvelve
months, and her impairment meets or equals a listed impairment, clagsmaesumed
disabled without further inquiry.

(4) If a claimant’s impairment does not prevent her from doing her past relsgdntshe is
not disabled.

(5) Even if a claimant’s impairment does prevent her from doing her past relevdqtif
other work exists in the national economy thatommodates her residual functional
capacity and vocational factors (age, education, skills, etc.), she isabledi.

Abbott v. Sullivan905 F.2d 918, 923 (6th Cir. 99);: Heston v. Comm'’r of Soc. Sg245 F.3d 528, 534
(6th Cir. 2@1).




deniedSchill’s request making the ALJ’s decision the final decisiothef Commissioner. (Tr.

1-4). Plaintiff now seeks judicial review of the ALJ’s decisioReview is proper pursuant &2

U.S.C. § 405(q)

[I. PERSONAL INFORMATION

Schillwasborn on March 1, 1981, andas29 years old on the date of the hearing before

the ALJ. (Tr. 73, 4L Accordingly, at all times, she was considered as a “younger person” for

Socid Security purposes.See20 C.F.R. 88 416.963(c), 404.1563(cychill completed the

eleventh grade. (Tr. 42)Her pastexperience includes works astate nurse assistant, server,

credit card clerk,dlephone answering clerk, asdles clerk (Tr. 60-61.

[ll. THE ALJ's DECISION

The ALJ made the following findings of fact and conclusions of law:

1.

2.

10.

The claimant meets the insured status requirements of the Social Security
Act through December 31, 2010.

The claimant has not engaged in substantial gainful activity since January
1, 2005, the alleged onsetd.

The claimant has the following severe impairments: lumbar degenerative
disc disease, cervical disc disease, bipolar disorder, anxiety disorder and a
personality disorder.

The claimant does not have an impairment or combination of impairments
that meets or medically equals one of the listed impairments in 20 C.F.R.
Part 404, Subpart P, Appendix 1.

After careful consideration of the entire record, the undersigned finds that
the claimant has the residual functional capacity to perform lighk.w
However, the claimant can only perform simple routine tasks that require
only occasional contact with co-workers, supervisors, and the public.

The claimant is unable to perform her past relevant work as a Nurse
Assistant, Restaurant Server, Gte@ard Clerk, Telephone Answering
Services Clerk, or Pet Store Sales Clerk.

The claimant was born on March 1, 1981 and was 23 years old, which is
defined as a younger individual age-48 on the alleged disability onset
date.

Considang, the claimant’s agesducation, work experience, and residual
functional capacity, there are jobs that exist in significant numbers, in the
national economy that the claimant can perform.



11. The claimant has not been under a disabilisydefined inthe Social
Security Act, from January 1, 2005, through the date of this decision.

(Tr. 22-30) (internal citations omitted).
IV. DISABILITY STANDARD
A claimant is entitled to receive Disability Insurance and/or Supplementalrityec
Income benefits only when she establishes disability within the meaning 8bth& Security

Act. Seed42 U.S.C. 88 423, 1381A claimant is considered disabled when she cannot perform

“substantial gainful employment by reason of any medically determinabléecahgs mental
impairment that can be expected to result in death or that has lasted or can lezldégdast for

a continuous period of not less than twelve (12) montBe&0 C.F.R. 88 404.1505, 416.905

V. STANDARD OF REVIEW
Judicial review of the Commissioner’s benefits decision is limited to a determination of
whether, based on the record as a whole, the Commissioner’s decision is supportecbiiadubst
evidence, and whether, in making that decision, the Commissioneryauglee proper legal

standards.SeeCunningham v. Apfell2 F. App’x 361, 362 (6th Cir. 20); Garner v. Heckler

745 F.2d 383, 387 (6th Cir. 89) Richardson v. Perales402 U.S. 389, 401 (79).

“Substantial evidence” has been defined as more than a scintilla of evidence hhatess

preponderance of the evidencgeeKirk v. Sec’y of Health & Human Sery667 F.2d 524, 535

(6th Cir. 181). Thus, if the record evidence is of such a nature that a reasonable mind might

accept it as adequate support for the Commissioner’s final benefits dhetiéomi then that
determination must be affirmedd. The Commissioner’s determination must stand if supported
by substantial evidence, regardless of whether this Court would resolve the dgdaesin
dispute differently or substantial evidence also supports the opposite conclSsiexullen v.

Bowen 800 F.2d 535, 545 (6th Cir. 860); Kinsella v. Schweiker708 F.2d 1058, 1059 (6th Cir.




1983) This Court may not try the case de novo, resolve conflicts in the evidence, or decide

guestions of credibilitySeeGarner, 745 F.2d at 387However, it may examine all the evidence

in the record in making its decision, regardless of whether such evidence was cited in t

Commissioner’s final decisionSeeWalker v. Sec'y of Health & Human Seng884 F.2d 241,

245 (6th Cir. 1989)

VI. ANALYSIS

On appeal to this Courgchill maintains that the ALJ erred by: 1) improperly weighing
the opinions of numerous medical sources, which resulted in an erroneous residual functional
capacity(“RFC”); 2) discounting her allegations of pain; 3) failing to fully accommedat her
mental limitations in his RFC; and 4pplying the substantial evidence standard of review when
making his decision. In addition, Schill argues that the Appeals @daited to consider new
evidence when denying her appeal. For the reasons that follow, the undersignetthdinds
Plaintiff’'s assignments of error should be overruled.

A. Medical Opinion Evidence
1. Treating Physician

When assessing the medical evidence contained within a claimant’'s file, it s well

established that an ALJ must give special attention to the findings of the claimeatiagr

source. SeeWilson v. Comm’r of Soc. Se@78 F.3d 541, 544 (6th Cir. @9). The treating

source doctrine recognizes that physicians who have astanging treating relationship with an
individual are better equipped to provide a complete picture of the individual’'s health and

treatment history.ld.; 20 C.F.R. 88 404.1527(d)(2), 416.927(c)(2ynder the Social Security

Regulations, opinions from such physicians are entitled to controlling weight apthesn (1)

“is well-suppored by medically acceptable clinical and laboratory diagnostic techniques,” and



(2) “is not inconsistent with the other substantial evidence in [the] case fec2ddC.F.R. 88

404.1527(d)(2), 416.927(c)(2)

The treating source’s opinions are not entitled to such deference, however, ifghey ar
unsupported by the medical data in the record, or are inconsistent with the othantmlbst

evidence in the recordSeeMiller v. Sec'y of Health & Human SerydNo. 911325, 1991 WL

229979, at *2 (6th Cir. Nov. 7,991) (Table) When the treating physician’s opinions are not

entitled to controlling weht, the ALJ must apply specific factors to determine how much

weight to give the opinion.Wilson 378 F.3d at 544 These factors include the length of the

treatment relationship and the frequency of examination, the nature and extentreatinerit
relationship, the supportability of the opinion, and the physician’s specializ2®IC.F.R. 88

404.1527(d)(2)b), 416.927(c)(2)6). The regulations also advise the ALJ to provide “good

reasons” for the weight accorded to the treating source’s opirfOnC.F.R. 88 404.1527(d)

416.927(c)(2) Regardless of how much weight is assigned to the treating physician’s opinions,
the ALJ retains the power to make the ultimate decision of whether the clasmdisaibled.

Walker v. Se# of Health & Human Servs980 F.2d 1066, 1070 (6th Cir. 1992) (citikdopg v.

Heckler, 742 F.2d 968, 973 (6th Cir. 1984))

In the present case, Plaintiff argues that the ALJ did not adhere to thegtreaitirce
doctrine in his evaluation of DiBharat Shals opinions. In November 2006, Dr. Shah
completed a Basic Medicébrm statement in which he found that Plaintiff was able to stand,
walk, or sit for 2 to 4 hours with an at will stand option. (Tr. 8234). The doctor found that
Plaintiff had moderate limitatics in regard to pushing/pulling and was markedly limited in her
ability to bend and reach. Dr. Shalso indicated that Schill could liftp to 5 pounds frequently

and up to 10 pounds occasionally.



Plaintiff alleges that the ALJ improperly rejected Bhah’s opinion®n the sole basis
that Schill misinformed medical sources. Thsisconstrues the ALJ's decisionThe ALJ
explained that he gave Dr. Shah’s opiniolitslé weight’ because Dr. Shah'’s findings were
“premised on statements made by thencdmt—who the record demonstrates has a history of
not being honest with her medical providers.” (Tr. 28). The ALJ’s rejection of Dr. Shah’s
opinions was twofold. First, the ALJ implicitly rejected Dr. Shah’s opinion becaugenibe
based on statementsade by Schill instead of objective medical evidence. Second, the ALJ
explained that Schill’'s lack of candor wilter healthcare providers, including Dr. Shah, made
Dr. Shah’sreport of even lesgnportance because it was based on Schill’'s unreliable tsepor
about her health On the Basic Medical form, Dr. Shah did not substantiatepisionswith
observations or medical findings, but instead wrote “see attached” in the spacedofowidis
rationale.(Tr. 81314). While therecord does not include attachments to the report and Plaintiff
does not point to medical evidence supporting these findihgsALJ also provided no proof
that the doctor blindly relied upd8chill's statements. Thug, is not clearwhether Dr. Shah
based his opinionsolely on Plaintiff's subjective complaints, and if he did so, whether this
constituted good reason for rejecting the doctor’s regeven so, the Courteed not makéhese
determinatios, because the ALJ’s decision provides other good reasons for giving éttatw
to Dr. Shah’s opinions.

The Sixth Circuithas found that if an ALJ does not expressly give good reasons for

rejecting the opinion of a treating source, reversal and remand may not be requhed if

violation is de minimis Hall v. Comm’r of Soc. Secl48 F. App’x 456, 462 (6th Cir. 2005)

2 plaintiff also argues that the ALJ failed to point out any false statsraba made to her medical
providers.This is incorrect.The ALJ pointed out a number of inaccurate statentectidl made to her
doctors. For exampl®|Jaintiff told Dr. Shah that sheas takingher prescribed medication “as needed”
for her back painwhen a drug test revealed that she was entirelycoamplaint.(Tr. 702).

7



(citing Wilson 378 F.3d at 547) A de minimisviolation occurs“where the Commissioner has

met the goal of 20 C.F.R. § 404.1527(d)}2he provision of the procedural safeguard of
reasons—even though she has not complied with the terms of the regulatehn(uoting

Wilson 378 F.3d at 547).An ALJ may meet the goal of the good reasons requiremérd if

indirectly attacks the gyortability of the treating physician’s opinions and the consistency of

those opinions with the rest of the record evideSee Nelson v. Comm’r of Sot95 F. App’x

462, 470 (6th Cir. 2006) (per curiamhn Nelson the court found thahe ALJ’s analysis of the

record evidence contrary to the treating physicians’ opinions adequdtilgsaed the treating
physicians’ opinions by indirectly attacking both their supportability and twgisistency with
the other record evidendel.

In the casesub judice the ALJ’s error was harmless because the ALJ’s overall decision
met the intended goal of the treating source doctrine, although the ALJ did not comiplhevit
regulation in fact. To begin, the ALJ implicitly found that Dr. Shah failed to provid#icale
evidence supporting his findings on the Basic Medical form. Dr. Shamissioninherently
weakened the import dfis findings and corroboratethat the opinion was unsupported by
medical evidence. Though not expressly stated by the ALJ, Dr. Soamsndicated that the
limits listed were expected to last only 30 day® tmonths, which does not meet tharational
requiremenit for disability and diminishes the weight of Dr. Shah’s opinions.

Moreover, theALJ thoroughly discussethedical opinion evidence that did not support
Dr. Shah’s findings. For example, the ALJ noted that in January POORjck Albert reviewed

Plaintiff's medical recorsl including Dr. Shah'’s treatment records, and concluded that Plaintiff

% “The law definesdisability as theinability to do any substantial gainful activity by reason of any
medically determinable physical or mental impairment which can jbecéed to result in death or which
has lasted or can be expected to last for a continuous period @&saahan 12 monsgti’ 20 C.F.R. §

404.1505(a).



was capable of edium work (Tr. 53441). Contraryto Dr. Shah’s findings, Dr. Albert noted
that Plaintiff could stand, walk, or sit for 6 hours with normal breaks. In addition, Dr.tAlber
noted that Plaintiff could lift up to 25 pounds frequently, in contrast to Dr. Shah’s findingyof onl
5 pounds.Dr. Albert noted no limitations in terms of handlinghe doctor found Plaintiff was
limited in regard to pushing and pulling, but only in that she could frequentlyamgkcontrols
with her left arm. Dr. Albert also foundchill limited in terms of reachinghowever the
limitation was tailored tamccasional ovehead reaching witherleft arm. Additionally, the ALJ
commented thani February 2009, DderryMcCloud affirmed Dr. Albert's RFC. (Tr. 712).

Furthermore,the ALJ described Schill's conservative course of pain management
treatment with Dr.John Nickels and her admissions to healthcare providers, which failed to
support Dr. Shah’s opinions. The ALJ noted that during a September 2009 treatment with Dr.
Nickelss staff, Schill reported her pain was “managed well” and she was feeling better overall
(Tr. 782). Plaintiff's gait was steady, shoulder range of motion was normal, ardueftgrip
was good. (Tr. 785). The ALJ alseferred to an April 2010 report wigePlaintiff said she was
doing well, her medication assisted with her pain, and she was observed to be “ambulating
easily? (Tr. 777. Based on the ALJ's examination and discussion of the record, which
contradicted and failed to support Dr. Shah’s opinions, the undersigned finds that the ALJ’s
analysis of Dr. Shah’s opinion constituted harmless error.

2. One-Time Examining Physician

Next, Plaintiff argues that the ALJ erred by failing to credit Rebecca Schroeder’s
limitations. Dr. Schroeder examined Plaintiff on only one occasion in November 2008 and
completed a Basic Medical form. The doctor found that Schill could stand or walk for 2 hours

and sit for 2 hours. She also found marked bending, readndgpushing/pulling restrictions.



The ALJ rejected these findings on the basis that Dr. Schroeder, like Dr. Shedh, ore
Plaintiff's subjectivecomplaints rather than medical findings.

Opinions from medical professionals who have only examined the claimant on one
occasion cannot be deemed treating sources, nor are their opinions entitledpecsadydegree

of deference.Barker v. Shalala40 F.3d 789, 794 (6th Cir. 1994)Given that Dr. Schroeder

examined Schill on only one occasion, her opinions were not entitled to any specahcksfer
permitting the ALJ to discount them watt giving “good reasons.” Furthermore, the Aklied

on medical evidengavhich undermined Dr. Schroeder’s findings, including the opinions of Dr.
Albert andDr. McCloud and Schill’s admissions of improvement and controlled pain in 2009
and 2010. Though the ALJ assumed that Dr. Schroeder relied on Plaintiff's subjective
complaints when making her findings is at least cleathat on her Basic Medical fornDr.
Schroeder did not describe the medical evidence that supported her findings, makingléssm
import. (Tr.708-10). Thus, the ALJ's decision to discredit Dr. Schroeder's opinio@s
supported by substantial evidence.

Regarding both Br Schroedeand Shah, Plaintiff alleges that the ALJ erred by failing to
“apply all” of the factors denoted in 20 C.F.R. 8 416.927(c) in explaining the weight he
attributed to the doctors’ opinionsHowever, Plaintiff does not cite any legal authority to
support this contention. The text of tRegulation provides that the ALJ must only “consider”

the variousfactors when assessing a claimant’s credibiy.C.F.R. 8 416.927(c)lt is well

established that an ALJ is under no obligation to mention every piece of evidermetques

him to show that such evidence was considergdrnecky v. Comm’r of Soc. Set67 Fed.

App’x. 496, 507 (6th Cir. 2006) (per curiam) (quotingral Defense Systersskron v. N.L.R.B

200 F.3d 436, 453 (6th Cir. 1999)). While including a thorough assessment of each factor might

10



be helpful in assisting a claimant to better understand the ALJ’s decision, scsltmg ALJ’s
opinion clearly conveys why the doctor’'s opinion was crediterejected, the ALJ has satisfied

his burden.SeeFrancis v. Comm’r of Soc. Se&14 F. App’x 802, 804 (6th Cir. 2011)

Moreover, a review of the ALJ’s opinion supports the conclusionthieafLJdid consider these
factors. For example, theegulation indicates thahe ALJ may account for a physician’s

“specialization’ 20 C.F.R. 404.1572(c)(5)Here, he ALJ explained that Dr. Schroeder veas

family doctor, not a rehabilitative specialist, making her opinefmout Schill's painof leser
consequence. (Tr. 28).
3. State Agency Non-Examining Physicians

Next, Plaintiff alleges that the ALJ failed to fully credit the opinions of stagn@g
examiners Ds. Albert and McCloud. Both doctors opined that Schill could reach overhead with
her left arm occasonally and use her left arm frequently to operate hand con(fials537-38,

712). Plaintiff asserts that the Alelred by failingto mention and provide reasons for rejecting
these limitations on the use of her rominant left arm(Tr. 42).

Given that Ds. Albert andMcCloud were not treating sources, the good reasons rule
does not apply. Thus, the ALJ was not required to adopt all of the examiners’ opinions or give
reasonsfor rejectingthem Moreover, both doctors found Plaintiff capable performing
medium work, even with the limitations on her left arm.

Furthermoreit was Plaintiff's burden to proveerimpairments so restricted her ability to

work. Wilson v. Comm’r of Soc. Se878 F.3d 541, 548 (6th Cir. 2004 laintiff has not carried

that burden. ScHis medical records reveal that she first reported left arm pain and weakness in
October 2006. (Tr. 429). The symptoms arose suddenly and without explanation (Tr. 429), and

as Defendant explains, appeared to quickly disappear, with Schill reporting $bdbr that her

11



left arm was improved in January 2007. (Tr. 385). Following her February 2007 disttbange
Dr. Shah, Plaintiff points to no other medical records that contain complaints about hemlef
or additional treatment for her symptoms. A September 2009 examination showedf'®lainti
shoulder range of motion was normal and her left hand grip was ¢bod/85). At the oral
hearing, the ALJ asked whether Plaintiff wished to discuss any physsteds aside from her
back, neck, and hip problems. (Tr. 48). Plaintiff answered that she had no othealpisgsies.
(Id.). At no time during the hearing did Plaintiff complain of left arm problems. Nor did she
contest the ALJ’s hypothetical questions to the VE, which did not contain any push/pull or
reaching limitations. In addition, Plaintiff does not contest that the fbe VE found she was
capable of performing-mail clerk, carwash attendant, and housekeepesre affected by these
limitations on her non-dominant arm. (Tr. 68).

Schill takes issue with the ALJ’s evaluation of Drs. Albert and McCloud’s opinions on
one more ground. Plaintifiotes that the doctovgere not aware of the sioé her herniated disk
at L5S1 which a July 2009 MRI revealed wdtarge’ (Tr. 806). She maintains that this
subsequent MRI result makes those parts of the doctors’ opinions¢hatinfavorable to a
finding of disability of less importanceln fact, the ALJ noted, as Plaintiff contends, that she is
more limited than these staegency examiners found her to be. The ALJ took all of the record
evidence into account when making IRFC determination, including medical records that
developed after the state examiners’ reports. The ALJ wrote that “although niensmf Drs.
Albert and McCloud are persuasive as to the claimant’s functional capaetwyntiersigned
finds that thaecord as a whole suggests that the more fitting exertional level is light rather tha
medium.” (Tr. 28). The ALJ examined the extent to which Dr. Albert and McCloud’s fimding

were consistent with other parts of the records and then assigned weigas appropriate.

12



Furthermore, the ALJ acknowledged the MRI results, but noted that the record lasea w
undermined the severity of Plaintiff's symptomisout her neck and bacilr. 26). It has been
longrecognized that the mere diagnosis of a condition does not speak to the severdy of th

condition.Higgs v. Bowen880 F.2d 860, 863 (6th Cir. 1988%pchill’'s medical recordafterthe

MRI showedthat she reported her pain level was improving and managed. The ALJ pointed to
Plaintiff's sessions with Dr. Nickeknd his staffin September 2008nd Apil 2010 where Schill
saidthat she was feeling better overatid her medication was effecti@r. 782, 777).Plaintiff
does not point to medical records following the 2009 MRI that imposed limitation as taofesul
her herniated disc. Thus, the MRidingsalone do not support Schill’s allegation that the state
agency doctors’ opiniorshould have been accordedser weight than the ALJ assigned.
B. Credibility Assessment

It is the ALJ’s responsibility to make decisions regarding the credibility ofessiss.
“An ALJ’s findings based on the credibility of the applicant are to be accorded grigat aed
deference, particularly since [the] ALJ is charged with the duty bsferwing a witness’s

demeanor and credibility.}/ance v. Comm’r of Soc. Se260 F. App’x 801, 806 (6th Cir. P8)

(citing Walters v. Comm’r of Soc. §¢127 F.3d 525, 531 (6th Cir. 99)). Notwithstanding, the

ALJ’s credibility finding must be supported by substantial evideW&dters 127 F.3d at 531as

the ALJ is “not free to make credibility determinations based solely uponntangible or

intuitive notion about an individual's credibility.’Rogers v. Comm'r of Soc. Set86 F.3d 234,

247 (6th Cir. 2007)

The Sixth Circuit follows a twstep process in the evaluation of a claimant’s subjective

complaints of disabling pain20 C.F.R. 88 416.929(a), 404.1529(Bpgers.486 F.3d at 247

Duncan v. Sec'y of Health & Human Serw01 F.2d 847, 8534 (6th Cir.1986) Felisky v.
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Bowen 35 F.3d 1027, 103490 (6th Cir 1994) First, the ALJ must determine whether the

claimant has an underlying medically determinable impairment which cealsomaly be

expected to produce the claimant’'s symptoniogers 486 F.3d aR47. Second, if such an

impairment exists, then the ALJ must evaluate the intensity, persistence and linféotg ef

the symptoms on the claimant’'s ability to wotd. The ALJ should consider the following
factors in evaluating the claimant’'s symptoms: the claimant’s daily activities; the lgcation
duration, frequencynd intensity of the claimant’s symptoms; any precipitating or aggravating
factors; the type, dosage, effectiveness and side effects of any medication takewdte the
symptoms; treatment, other than medication, the claimant receives to relieanthe@asures

used by the claimant to relieve the symptoms; and statements from the claimant and the

claimant’s treating and examining physiciamhg.; seeFelisky, 35 F.3d at 1039-4(BSR 967p.

Here, the ALJ applied the twstep test and at step two concluded that Schill’'s statements
regarding the intensity, persistence, and limiting effects of her symptorasaefully credible.
When making his credibility determination, the Alansidered the factors listed in SSR A6
and all of the evidence in the record. The ALJ’s opinion provided a number of good reasons for
discrediting Plaintiff's testimony. Despite the ALJ’s reasonable justificafi®laintiff alleges
that the ALJ comntied three specific errors and his finding was not supported by substantial
evidence. The Court finds that Schill's allegations lack merit.

First, Schill maintains that the ALJ mistakenly found that she “exaggeratsalit her
left arm condition duringn examination with DiDhruv Patel. Though Dr. Patel did not use the
word “exaggerate,” Dr. Patel's report indicated that Plaintiff had nobpeed the physical
examination to her full ability. Dr. Patel wrote: “The patient’s weakneamified seondary

to pain as well as the patient's decreased voluntary efforts to move th&laese findings are

14



based on notable movements of her left arm when performing voluntary movements on her own,
such as getting out of bed.” (Tr. 430). Based on this statement, it appears thatteDiodhd
Plaintiff displayed more strength and movement in her arm when she was not lmgesk
and thus was not entirely honest during the formal evaluation. SSR pfvides that the ALJ
should take into account statements from examining physicians when evalualibdityrteSSR
96-7p. Thus, the undersigned cannot find that the ALJ erred.
Next, Plaintiff alleges that the ALJ found she falsely testified that she waseasangly
abusing substances, when in reality, she was telling the truth. In his opinion, theoJ w
At the hearing, the claimant continued to be less than fully candid. When
guestioned by the undersigned about illicit drug or alcohol abuse, the claimant
only acknowledgeda history of alcohol abuse She later admitted to using
marijuana, but only when prompted by her representative. The claimant never
acknowledged using cocaine. (Tr. 27).
When the ALJ’s opinion is read in context wiRlaintiff's hearing testimonwhere she failed to
truthfully describe her prior drug use (Tr. 58), it becomes clear that ti&s Apinion was solely
referring to Plaintiff'sdishonesty about héristory of substance abuse, not her current use. The
ALJ’s determination that Plaintiff's substance abuse was in remissipports this reading of
the ALJ’s opinion. (Tr. 23).
Plaintiff also argues that it was improper for the ALJ to discredit her testitmassd on
her failure to disclose all of the illicit drugs shad usedwhen the ALJ and her attorney
guestioned heait the hearing The following exchanged occurred between the ALJ and Schill:
Q: Been convicted of any crimes?
A: I've been convicted of a DUL. And I've been sober since September 29th
of last year. This year | will have one year | have not used agythin
So you are coming up on a year [of sobriety]?
Yes, your Honor.

Useanything else besides the alcohol?
No, your Honor, just my prescribed medication.

2020
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Q: Do you abuse your prescribed medications?
A: No.

(Tr. 51-52) (emphasis added).
Based on the ALJ’s line of questioning, it is not clear whether the ALJ was as&ingfPabout
her past and/or present substance abuse, and whether Plaintiff should have known to disclose her
history of marijuana and cocaine use. However, wBahmll's attorneyclearly prompted heto
discuss what drugs she had used in the past, Plaintiff admitted using only madjemthough
she had previously tested positive for cocaifie. 58). Regardless of whether the ALJ’s
decision to discredit Piatiff because of her omission at her oral hearing was appropriate, the
ALJ provided sufficient reasons for finding Plaintiff not fully credible.

Lastly, Plaintiff alleges that th&LJ incorrectly discredited her based on testimony about
her participatiorin a band. The ALJ noted that during the September 2010 hearing, Plaintiff said
she had participated in a band “a couple” of summers ago, sierreported to medical
providers that sheang in a bandsaearly as ongearbefore in September 2009. (T26, 782).
Though the ALJ’s decision to discredit Plaintiff based on this arguable cotitadgitone would
notbesufficient, the ALJ did nobasehis entire credibility analysis upon it.

To support his credibility determination, the ALJ recounted numerous occasions whe
Plaintiff was dishonest with healthcare providers. The ALJ referencedchBin’sSstatement that
Plaintiff had lied about taking her prescription medicati@m. 702). Dr. KancherlaRao also
indicated that Schill denied using drugs, when she had tested positive for coaaiB@1)T Dr.
Albert found Plaintiff's complaints were only partially credible anddioal evidence did not
support the alleged severity of her symptoms. (Tr. 539).

The ALJ alsdoundthatportions ofPlaintiff's testimonyabouthermental limitations did

not comport with other parts of her testimony arghtment records For instance, Plaintiff
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testified that she struggled withood fluctuation andear arising out of her mental impairments.
(Tr. 28, 48-49. However, the ALJ explainethat Schill also testified that her medication and
mental health treatments kept her stable. (Tr. 4%chil’'s medical recordsshowed that
treatmenhelped to improve her conditi@and undermined the severity of her alleged symptoms
For examplethe ALJ cited to 200%9ecordsfrom the Nord Centerwhere Plaintiffunderwent
psychotherapy counseling. (Tr. 28). These records showedsthall had a stable mood and
symptoms as obsertdy healthcar@roviderson numerous occasioasd Plaintiff herself(Tr.
748, 753, 756 The ALJ also noted that Plaintiff waescribedas being “pleasant” when she
reported for pain management treatment sessions with Dr. Nickels. (Tr. 777, FR)tiff
carries the burden to show that substantial evidence did not support the okdibility
determination. An ALJ’s ruling must stand so long as it is supported by substaideice,

even though substantial evidence might also support a difeei@nclusionMullen v. Baven

800 F.2d 535, 545 (6th Cir. &6) (quotingBaker v. Heckler730 F.2d 1147, 1150 (8th Cir.

1984)). Plaintiff has failed to carry her burden, and as a result, the undersigned mmust aff
C. RFC Non-Exertional Limitations

Plaintiff argues that the ALJ’s determination of his RFC failed to sufficienlidyess her
mental limitations. At step three of the sequential analysis, the ALJ found thatifiPhead
“moderate difficulties” with regard to concentration, persistencpaoe. (Tr. 24). The ALJ then
assigned the following mental restrictions in his RFC: “the claimant can onlgrpesgimple
routine tasks that require only occasional contact witlvakers, supervisors, and the public.”
(Tr. 25). The VE identified three jolikat Plaintiff could perform despite these impairments:

housekeepemail clerk, and carwash attendafitr. 68-69.
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Schill argues that the RFC and subsequent hypothetical question did not sufficiently
address her moderate difficulties in concemdrgtpersistence, and pace. Plaintiff citegédy v.

Commissioner of Social Sedyti594 F.3d 504 (6th Circ. 201ahd other cases from this district

in support of her contention. The law in this district on the proper applicatibalypfemains in
the development stage, as shown by the authorities Plaintiff cites. Howefiadirg of
moderate impairment in concentration, persistence or pace, without additionaidmsitavill
not render a limitation to simple, repetitive work inagi#g. This Court has found tHdaly
does not require further limitations in addition to limiting a claimant to ‘simple, repetitikg' tas
for every individual found to have moderate difficulties in concentration, persistenpace.”

Jackson v. Comm'’r of Soc. Set:10¢cv-763, 2011 WL 4943966, at *4 (N.D. Ohio Oct 18,

2011) Insteal, “Ealy advocates a fadiased approach to determine whether, considering the
record evidence, the plaintiff required specific limitations regardig) or her moderate

difficulties with concentration, persistence, or pad¥eagraff v. Comm’r of Soc. Set:11cv-

2420, 2013 WL 968268 (N.D. Ohio Jan. 7, 20d8)ort and recommendation adopted sub nom.

Weagraff v. Colvinl:11 CV 2420, 2013 WL 980435 (N.D. Ohio Mar. 7, 20X3¥i(g Jackson,

2011 WL 4943966, at *4)

Here, the record does not support Schill's contention that because the ALJ found her to
be moderately limited in concentration, persistence, and pace, the ALJ wasedetyir
incorporate additional limitations into the RFC. Plaintiff points to no meawalence in the
record to support her contention. Considering the facts in Plaintiff's casel.dhéidhnot err in

his RFC or hypothetical question posed to the VE.
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D. Burden of Persuasion
Schill argues that the ALJ appliemh incorrectburden of perswson and remand is
warranted At one point in his decision, the ALJ stated that the record possessdestantial
evidencethat contradicts [Schill’s] allegions of disability.” (Tr. 26) (emphasis addedchill
maintains that this language sets outamdard that is less than what is required for disability
claims. Plaintiff correctly notes that the appropriate burden of persuadume @ ALJ is the

“preponderance of the evidence” stand2@C.F.R. 8 404.935(a)

Nevertheless, the Court is not persuaded by Plaintiffs argument. The Abgle s
reference to substantial evidence contradictiPlaintiff’'s allegations of disability does not
suggest to the Court that the ALJ applied some lesser burden of persuasion to Isisppor
findings. Schill cites no other evidence supporting this contention and the Court dézlines
assume that the ALJ mda such a significant error without more evidence showing the breach of
his duties.

E. Appeals Counsel

Finally, Plaintiff alleges that the Appeals Council did not acknowledge new evidence
from doctors Gary Pagano and Lorainne Christian whieksubmitted with her appellate brief.
Plaintiff is mistaken. The Appeals Council denied review, finding that thesenwabasis for
granting the claimant’s2quest for review. (Tr. 4). In makingits decision, the Appeals Council
specifically noted Plaintiff's new evidence, but concluded that the evidedidenot provide a
basis for changing the ALJ’s decision:

We also looked at a medical source statement and letters from Gary Pagano,
M.D., dated February 23, 2012 and a letter from Lorainne Christian, M.D. dated
May 24, 2011. The Administrative Law Judge decided your case through
September 16, 2010. This new information is about a later time. Therefore, it

does not affect the decision about whether you were disabled beginning on or
before September 16, 2010. (Tr. 2).
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The Social Security regulatierprovidethat the Appeals Council must only consider additional
evidence when it “relates to the period on or before the date of the administaatiyedge

hearing.” 20 C.F.R. 8 404.976(b)(1) Because the Council reviewed the new evidence and

applied the appropriate standard set forth in the regulatdamtiff's argument has no merit.
Vil.  DECISION
For the foregoing reasons, the Magistrate Judge finds that the decision of the
Commissioner is supported by substantial evidence. Accordingly, the CourRMSFthe
decision of the Commissioner.
IT IS SO ORDERED.
s/ Kenneth S. McHargh

Kenneth S. McHargh
United States Magistrate Judge

Date: October 9, 2013.
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