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IN THE UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF OHIO
EASTERN DIVISION

BARBARA RAMSEY, ) CASE NO. 1:12 CV 1738
)
Plaintiff, )
) MAGISTRATE JUDGE
V. ) WILLIAM H. BAUGHMAN, JR.
)
PENN MUTUAL LIFE INSURANCE )
COMPANY, ) MEMORANDUM OPINION & ORDER
)
Defendant. )

Introduction
This is a diversity casearising out of defendant Penn Mutual Life Insurance
Company’s refusal to pay death benefits to plaintiff Barbara Ramsey on the death of her
husband John Ramsey, the insured. Beforeamecross-motions for summary judgmént.

In addition to briefing their respective motich®sponding in oppositiohand replying to

YECF # 1, Ex. B. The matter was removed here after being initially filed in an Ohio
court.

2 The parties have consented to my exercise of jurisdiction. ECF # 7.
3 ECF # 67 (Penn Mutual’s motion), ECF # 69 (Ramsey’s motion).
* ECF # 68 (Penn Mutual’s brief in suppoECF # 70 (Ramsey’s brief in support).

> ECF # 74 (Ramsey’s opposition), ECF # 75 (Penn Mutual’s opposition).
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such responsésthe parties have participated in an oral argument on these Matiwhs
submitted joint stipulations of fact befémnd aftetthe oral argument.
For the reasons that follow, Ramsey’s motion will be denied and Penn Mutual’'s

motion will be granted.

Facts
A. Background facts
Although the parties have raised and argued many facts, the relevant facts underlying
the present action are contained in the supplemental joint stipulation 8f fact.
In February 2010, John Ramsey completed and signed an application for a life
insurance policy with Penn MutualPart of that application was a “medical examiner’s
report” that was prepared by an LPN waikifor Penn Mutual based on answers given by

Ramsey, with the completed application signed by Rarideyhat section Ramsey stated

® ECF # 79 (Penn Mutual’s reply), ECF # 80 (Ramsey’s reply).
"ECF # 81 (minutes of hearing), ECF # 91 (hearing transcript).
8 ECF # 66.

®ECF # 94.

10d.

Hid. at 112.

121d. at 7 13.



that he had been hospitalized for coliti€d#84 but that he had made a “full recovery” and
had last been seen for this condition in 2006, which examination yielded “normal fintfings.”

Alsoincludedin the application was acalled “good health” representation whereby
Ramsey agreed that insurance would not be issued unless the first premium was paid in full,
the policy was delivered, and his “health, habits, occupation and other facts” are “the same
as described” in the application, the medical examiner’'s report attached, and in any
subsequent amendments or suppleménts.

Based on the disclosure of colitis, Penn Mutieérmined that additional information
was needed before a policy could isSul that regard, Penn Mutual, with Ramsey’s
approval, obtained various medical records and, after reviewing those records, offered to
insure Ramsey at a higher than usual prentfum.

Virtually contemporaneous with this event, Ramsey was examined by lan Lavery,
M.D., the physician who had treated him for colitis in 1988ecause Ramsey was
experiencing “diarrhea/blood in stool” and “having frequent bloody bms and feel¥iad.”

follow-up examination by Dr. Lavery a month later, in May 2010, revealed that medication

131d., Ex. E.

41d., Ex, D.

51d., at 17 15, 16.
1%1d., at § 21; Ex. .
71d., at § 2.

81d., Ex. J at 2.



had produced “some improvement” in Ramsey’s symptoms but that he was “still having 15+
loose stools a day?”

Subsequent to these visits to Dr. Lavery, which were then unknown to Penn Mutual,
Penn Mutual drafted amendments to Ramsey'’s application for co@yeamendments
asked if Ramsey had “ever been treated for, or had any indication of: ... intestinal bleeding,
ulcer, hernia, colitis, ... or other disorder of the stomach, intestines, liver or gall bldtider?”
In both cases, Ramsey, on June 1, 2010, answered, “Yes, | had a colon resection in 1984 due
to colitis. My last colonoscopy was in 200have not had a colonoscopy since 2004 and
have had no gastrointestinal problems since that tiifieamsey, however, did not disclose
in this amendment that he had seen Dvedrg in April and May of 2010, despite, as noted
above, having represented in the original agpion that he had not seen Dr. Lavery since

2006.

¥1d., Ex. K.

201d., at 1 30, 31.
211d., at Exs. L, M.
221d.



Contemporaneously with or shortly after Ramsey’s execution of the application
amendments, Penn Mutual thereupon completed delivery of separate policies for term life
insurance and whole life insurance to RantSey.

Shortly thereafter, on June 24, 2010, during surgery to address five months of “rectal
bleeding and diarrhe&”John Ramsey was discovered to have colon cdneed died
fifteen months later due to complications from that caffcEnere is no dispute that Ramsey
had continued to make all premium payments on the two life insurance policies from Penn
Mutual from their issuance to the date of his déath.

Ramsey’s wife, Barbara, filed an application for death benefits with Penn Mutual,
which was denie& In denying coverage, Penn Mutual in particular noted that Ramsey

“knew of his treatments between the time & dipplication and the delivery of the policies,

231d., at  35. The policies were apparently delivered simultaneously with Ramsey’s
execution of the application amendments on June 1, BM)18x. R at 2 (February 27, 2012
letter from Penn Mutual to Barbara Ramsey statinggr alia, that “On June 1, 2010
Mr. Ramsey signed the policy delivery receipt which included an application
amendment.”). However, while the dates of issue for the policies are stipulated to be
March 8, 2010 and April 22, 201i@,., at 1 35, the parties do not stipulate as to the date the
policies were delivered, but only to the fact that the application amendment was drafted
“prior to the delivery of the policiesld., at § 34.

**1d., Ex. O at 2.
°1d. at 1 39.
2%1d. at 1 45.
2T1d. at 1 46.
81d., Ex. R.



and knew that they rendered untrue the statement in the application that he ‘had no
gastrointestinal problems since (2004y.Barbara Ramsey, in turn, filed the present acflon.
B. Parties’ arguments

In its motion for summaryudgment Penn Mutual argues first that a condition
precedent to formation of a valid contract of insurance was that Ramsey’s health be the same
at the time the insurance policy was delivered as it was at the time of the appfication.
Because the evidence from Dr. Lavery’s visits prior to delivery of the policy show that
Ramsey was having serious gastrointestprablems, including frequent, bloody stools,
prior to delivery of the policy, Penn Mutual mams that Ramsey’s health at the time the
policy was delivered was not the same as when he made application for the policy, and so,
as a matter of law, a necessary condition precedent to formation of an enforceable contract
was not met?

Alternatively, Penn Mutual asserts that any right to recover under these policies was
precluded by statute when Ramsey willfully gave a false answer to the question in the
application and the application amendment concerning whether he had indications of

intestinal bleeding® Penn Mutual further argues that Ramsey’s signature on the relevant

291d.

ECF # 1.
SLECF # 68 at 9.
#|d. at 10-11.

¥d. at 12.



documents ratified and adopted that representation, regardless of who initially drafted the
languagé€” Thus, Penn Mutual contends, because Ramsey’s answers in both the application
and the application amendment were willfully false, made without any knowledge by the
insurer of their falsity, and induced the insucedeliver insurance policies that but for the
false answers would not have been delivered, Ramsey violated Ohio Revised Code
§ 3911.06, which renders the policies valdinitio.*

Ramsey, for her part, argues that John Ramsey’s answers on both the application and
the application amendment were not false nor willfully intended to defraud, and further that
Penn Mutual had knowledge of the actual situation and so cannot claim ignrasce.
concerns the question of willful falsity, Ramsey maintains that John Ramsey was simply
experiencing “characteristic symptoms of colitis” in his abdominal pain and bloody stools
—symptoms that were known to Penn Mutual and were not unusual or remarkable to Ramsey,
except in their severity/. In addition, Ramsey urges that any inherent ambiguity in the
guestions, such as whether the term tigastestinal problems” is synonymous with
symptoms of chronic colitis, must be resolved by construing the language against Penn

Mutual, who, through its agent, drafted the ansiter.

%d. at 13.

%1d. at 14-15.
ECF#70at 1.
71d. at 8-10.
¥|d. at 14-16.



In essence, Ramsey asserts that John Ramsey had, and was known by Penn Mutual
to have, chronic active colitis at the time Ippleed for the policies, at the time the policies
were approved, and at the time the policies were delivéftlis, she contends, there was
no change in John Ramsey'’s health to his knowledge when he submitted these answers, and

there was no willful falsity in his answefs.

Analysis

A. Standard of review — summary judgment

The court should grant summary judgment if satisfied “that there is no genuine issue
as to any material fact and that the moving party is entitled to a judgment as a matter of
law.”** The moving party bears the burden of showing the absence of any such “genuine
iIssue”:

[A] party seeking summary judgment always bears the initial responsibility of

informing the district court of the basis for its motion, and identifying those

portions of ‘the pleadings, depositions answers to interrogatories, and

admissions on file, together with affidavits, if any,” which it believes
demonstrates the absence of a genuine issue of matertal fact.

¥1d. at 18.

“01d. at 18-20.

“IFed. R. Civ. P. 56(c).

2 Celotex Corp. v. Catretd77 U.S. 317, 323 (1986) (citing Fed. R. Civ. P. 56(c)).

-8-



A fact is “material” only if its resoliion will affect the outcome of the lawsdt.
Determination of whether a factual issue isrigine” requires consideration of the applicable
evidentiary standard4.The court will view the summary judgment motion “in the light most
favorable to the party opposing the motién.”

The court should grant summary judgment if a party who bears the burden of proof
at trial establishes each essential element of his*¢cAseordingly, “[tlhe mere existence
of a scintilla of evidence in support of the plaintiff's position will be insufficient; there must
be evidence on which the jury could reasonably find for the plaitiff.”

Once the moving party has satisfied its burdigproof, the burden then shifts to the
nonmover?® The nonmoving party may not simply rely on its pleadings but must “produce
evidence that results in a conflict of material fact to be solved by a*flMoteover, if the

nonmovant presents evidence “merely colorable” or not “significantly probative,” the court

*3 Anderson v. Liberty Lobby77 U.S. 242, 248 (1986).
“1d. at 252.
> U.S. v. Diebold, In¢.369 U.S. 654, 655 (1962).

6 McDonald v. Petree409 F.3d 724, 727 (6th Cir. 2005) (citiGglotex 477 U.S.
at 322).

“’Leadbetter v. Gilley385 F.3d 683, 689 (6th Cir. 2004) (quotikderson477 U.S.
at 248-49).

“81d. at 256.

49 Cox v. Kentucky Dept. of Transp3 F.3d 146, 149 (6th Cir. 1995).

-9-



may decide the legal issue and grant summary judgihéntother words, the movant can
challenge the opposing party to ‘put up or shut up’ on a critical iSSue.”

In sum, proper summary judgment analysis entails the threshold inquiry of
determining whether there is the need for a trial — whether, in other words, there are any
genuine factual issues that properly can be resolved only by a finder of fact because they may
reasonably be resolved in favor of either patty.

B. Application of standard — Penn Mutual’s motion will be granted

Preliminary to my analysis of the issues presented here, | note again that this is a
diversity case, where Barbara Ramsey is a resident of Ohio, and Penn Mutual is a
Pennsylvania corporation, and the amount in controversy exceeds $75A@00rdingly,
under the well-known rule dfrie Railroad Company v. Tompkijffsin adjudicating the
motions for summary judgment, | must applg gubstantive law of Ohio, the forum state,

while utilizing federal procedural law applicable to motions for summary judgthent.

>0 Anderson477 U.S. at 249-50 (citation omitted).

>1BDT Prods. v. Lexmark Int'll24 F. App’x 329, 331 (6th Cir. 2005).
52 Anderson477 U.S. at 250.

S ECF # 1 at 2 (brief in support of removal)(citing 28 U.S.C. § 1332).

> Erie R.R. Co. v. Tompkin804 U.S. 64 (1938)Gasperini v. Ctr. for Humanities,
Inc., 58 U.S. 415, 427 (1996oven v. Walgreen Cor51 F.3d 778, 783 (6th Cir. 2014)
(citing Erie, Gasperin).

*1d.

-10-



That said, after consideration of the briafsl the transcript ahe oral argument, |
find that the question of whether Ramsey violated the policy’s so-called “good health”
requirement, as understood in Ohio g dispositive here, and will compel judgment for
Penn Mutual.

The provision at issue is in Part | of the initial application, which Ramsey signed on
February 10, 2010, is contained in a section headed “Representations” and reads in pertinent
part as follows:

1. Subject to the provisions of the temporary insurance agreement

attached to this application, no insurance will be in force until the first
premium is paid in full and the poy is delivered while the health,

habits, occupation and other facts relating to the Proposed Insured(s)
and to the Payor, if a Payor Benefit is issued, are the same as described

*® The parties have not indicated thatitigirance contracts here contain a choice of
law provision, and | have not found such a pr@nsn my own review of the contracts. In
a situation, as here, where the parties have not chosen which law to apply to any dispute
concerning their contract, Ohio law has adopted Section 188 of the Restatement, which
requires the court to consider the place of making the contract; the place of negotiating the
contract; the place of performance; and the domicile, residence, nationality, place of
incorporation, and place of business of the parties to determine which state has the most
significant relationship to the transaction andphdies; and then to apply the law of that
state.Ohayon v. Safeco Ins. Co. of lllinp&l Ohio St. 3d 474, 477-78, 747 N.E.2d 206,
209-10 (2001) (citingsries Sports Enters., Inc. v. Modelb Ohio St. 3d 284, 473 N.E.2d
807 (syllabus) (1984)).

In this case, the contract was both negatiated made in Ohio. The insured lived in
Ohio as does his beneficiary. Further, as arashof insurance made and delivered in Ohio,
the contract here was subject to review byQhe superintendent of insurance before it was
permitted to be delivered, with that review going to questions of whether its terms were
unjust, unfair or against state law. Olitev. Code 8§ 3911.011(BManifestly, on these
points, the conclusion is inescapable that Ohio and its laws demonstrate “the most significant
relationship to the transaction and the parti8eé Ohayon 91 Ohio St. 3d at 477-78, 747
N.E.2d at 209-10 (quoting Restatement at 575, Section 188(1)).

Accordingly, Ohio law will be applied here.

-11-



in Part | of the application, any Part Il required by the Company and
any amendments or supplements to tAem.

This provision is contained within an overall section which further states that the statements
and answers of the application “will be part of the contract of insurance, if isSued.”

| note first that the section of the application under which the provision appears is
“Representations®® Although Penn Mutual argues that violation of this section is a failure
of a condition precedent to the formation of a valid conffalttdge Helmick of this District
in a very recent case addressing precisely this clause in an Ohio life insurance’twasact
careful to point out that this provision involves “representations, not warranties or conditions
precedent® As Judge Helmick observed, the exact language chosen by the insurance
company in that case, as here, was that this provision was a “representation,” and having

selected that plain language, a court “cannot tvast the language [the company] chose

S"ECF # 94, Ex. D at 11.
%8 |d.

> 1d.

“ECF # 68 at 9.

1 John Hancock Life Ins. & v. The William R. Ufer, Sr., Irrevocable Trulip.
3:11-CV-2344, 2013 WL 2297094 (N.D. Ohio May 24, 2013). Unfortunately, neither this
case, nor any of the other relevant cases identified in this section of the opinion as the
specific legal principle at issue here, or its applicability, was cited to the Court by either

party.
®2|d., at *4.

-12-



into something different® Moreover, unlike a condition precedent which contemplates the
taking of some future action or the occurrence of some future event, the provision here
“contemplates only the continued validity of the representations [the proposed insured]
made.®

To that endUfer TrustquotesOhio National Life Insurance Corp. v. Satterfiélén
Ohio appeals court opinion in 2011, which construed virtually the same clause at issue here,
which provided that no insurance would come into force until: (1) the policy was delivered,
(2) the first premium was paid in full, and (3) that the statements and answers in the
application would remain true and complete as of the date the policy was delivered.
Satterfieldnoted that because the first two clauses of this provision do identify some event
that needed to happen (policy delivery) or aat treeded to be performed (payment of first
premium) before a valid contract could exist, these clauses are properly characterized as

conditions precedefit.But, because the final clause does not refer to a future act or event,

*1d.
*1d.

® Ohio Nat'l Life Ins. Corp. v. Satterfield94 Ohio App.3c405, 956 N.E.2d 866
(Ohio Ct. App. 2011).

% Satterfield 194 Ohio App.3d at 411, 956 N.E.2d at 871.

®71d. (citing Mumaw v. Western & Southern Life Ins. &Y, Ohio St.1, 12, 119 N.E.
132, 135 (1917)).

-13-



but rather is an assurance that the present facts, which the parties all suppose to then be true,
remain true, that provision is not a condition preceéfent.

In addition, | also note that this provision does not involve application of Ohio
Revised Code § 3911.06, which by its terms applies to false answers to the interrogatories
in the application. A&Jfer Trustconcluded, “Ohio courts have held [§ 3911.06] does not
apply when ‘[tlhe stipulation upon which the [insurer] relies is in the poli€yThe
reasoning behind this conclusion is well-articulated by the Ohio appeals court in the 2001
decision inLangley v. Federal Kemper Life Assurance Comgahgngleystates that when
an insurance policy contains a stipulation, such as the provision here which requires that the
“health and habits” of the proposed insured remain as stated in the application prior to the
insurance taking effect, breach of that stipulation is available as a defense to payment on the

policy, “notwithstanding [§ 3911.06] whose effect is limited to defenses founded on fraud

%% 1d.

%9 Ufer Trust 2013 WL 2297094, at *3 (citingumpkin v. Metro. Life Ins. Co75
Ohio App. 310, 62 N.E.2d 189, 191 (Ohio App. 1945) (citviegro. Life Ins. Co. v. Howle
62 Ohio St. 204, 56 N.E. 908 (1900)).

OLangley v. Federal Kemper Life Assurance,Gm. 1AP-129, 2001 WL 1143019
(Ohio Ct. App. 2001).

-14-



or misstatements in the applicatio®:Thus, “R.C. 3911.06 does not apply when assessing
the decedent’s compliance with the policy teriis.”
Applying this law to the present caSdgoth the 2001 Ohio appellate court decision

in Langleyand an unpublished 1998 Sixth Circuit decision by Judge Nelsahalta v.

11d., at *3 (quotingAetna Life Ins. Co. of Hartford, Conn. v. Dornég Ohio St.
151, 67 N.E. 254, syllabus ¥ 2 (1903)).

21d. While the foregoing fully establiseghat Ohio Rev. Code § 3911.06 does not
apply when the insurer's defense is basada failure to complyith a stipulation or
representation contained in the policy contract, | also note briefly that Penn Mutual’s reliance
on Stipcich v. Metropolitan Life Ins. Ca277 U.S. 311 (1928) (ECF 68 at 15-17), and
Ramsey’s unsupported argument tBagpcichwas somehow superceded by § 3911.06 (ECF
# 74 at 16-17), are both inapposite. As the Sixth Circuit statétuliger v. Mfrs. Life Ins.
Co. (USA)567 F.3d 787, 796-97 (6th Cir. 2009) (quotBuemi v. Mutual of Omaha Ins.
Co,, 37 Ohio App.3d 113, 116, 524 N.E.2d 183, 186 (Ohio Ct. App. 1987) (q8itpuich
277 U.S. at 317)), it remains well-settled Ohio law that an insured’s failure to disclose
conditions of which he is aware that affectris& to be assumed, renders a contract voidable
atthe insurer’s option. Moreover, contrary to Ramsey’s arguidgntjchwas decidedfter
Ohio had already enacted former 8§ 3628efRevised Statutes, which preceded 8§ 9391 of
the General Code, which was the direct predecessor of 8 3611.06 of the Revisddode.
Hancock Mut. Life Ins. Co. v. Luzib23 Ohio St. 616, 626-27,176 N.E. 446, 450 (1931).
Thus, ad.uzio explicitly noted, this section, or its virtually identical predecessor, was in
existence when the Ohio Supreme Court decidetropolitan Life Ins. Co. v. Howle
62 Ohio St. 204, 56 N.E. 908, in 1900 and stated that the statute does not apply to defenses
raised by insurers that are grounded in violations of the policy terms themselves and not on
false answers found in the applicatibozio, 123 Ohio St. at 627, 176 N.E. at 450. That said,
however, despite whatever viability the principle$tipcichmay have under Ohio law at
the present time, it is not applicable where, as here, the duty imposed on the insurer is a
specific matter of a particular representation in the contract, and not a situation where, in the
absence of any contractual representation, the proposed insured nevertheless fails to deal in
good faith with the insurer by revealing known facts or conditions affecting the risk to be
assumed.

3 In Ohio, “[w]hen the facts presented are undisputed, whether they constitute a
performance or a breach of a written cantris a question daw for the court.L.untz v.
Stern 135 Ohio St. 225, 20 N.E.2d 241, syllabus 1 5 (1939).

-15-



Jackson National Life Insurance Compé&ngrovide direction in resolving the present
motions.

In Langley the proposed insured signed a life insurance application containing a
provision, similar to the one here, that stated that the policy would not take effect unless the
“health and habits of the Proposed Insuremain as stated in the applicatidh&gain, as
here, this representation was incorporated into the insurance contract, and so “must be
construed as conditions of the policy.”

In that context, the appeals court reviewed the trial court’s decision to grant summary
judgment to the insurer. The court found that “deposition testimony of the decedent’s
physicians, as well as his medical records, demonstrated that the decedent’s health had
changed in the interim between his application for life insurance and the date the insurance
was to take effect”

In particular, the appeals court found that Langley signed an application on
February 27, 1998, but then on April 21, 1998, saw a physician for an “on and off” cough of
two months’ duration, which visit was then followed by visits on April 25, May 11, and

May 15, all of which showed a worsening progression in diagnosis from gastritis, to

4 Abella v. Jackson Nat'l Life Ins. GdNo. 97-3498, 1998 WL 708706, 165 F.3d 26
(table decision) (6th Cir. Oct. 1, 1998).

> Langley 2001 WL 1143019, at *3.
% d.
d.

-16-



“concern” that Langley might have a malignancy, to performing a diagnostic bronchoscopy
to investigat€® Three days after the bronchoscopy, but four days before the bronchoscopy
results revealed probable lung cancer, Langley received the insurance policies and paid the
premium?’® As the appeals court stated, “[n]o eaite in the record indicates that Langley
informed Federal Kemper of the medical treatment and procedures that he underwent
subsequent to his insurance application of February 27, £998.”

Based on the condition in Langley’s policy that his health remain as it was stated in
the application, the court found that because Langley’s health had changed in the manner
indicated above, the insurer could refuse payment since Langley had not complied with the
policy’s terms>!

Similarly, in Abella the Sixth Circuit dealt with a policy that contained a clause
“specifying that the insurance would not takkeet if the applicant’s health changed prior

to the delivery of the policy®® And again similar td_angley the Sixth Circuit inAbella

®1d., at *1.
?1d.
8d.

811d., at *4. The court also upheld the decisidithe trial court that Ohio Rev. Code
§ 3911.06 was “inapplicable” to the case.

8 Abellg, 1998 WL 708706, at *4.

-17-



noted that the district court had applied Ohio contract law, not Ohio Revised Code
§ 3911.06%

The proposed insured, Degracias Abella, M.D., had transmitted his revised application
for life insurance to the company on Jun&@)3, disclosing that the only diagnostic test he
had undergone in the past five years was an electrocardiogram and blood and urine tests in
1992 in connection with an insurance physf¢alhile that application was pending, and
before delivery of the policy, which was no earlier than Jurfé ABella experienced chest
pains while golfing, consulted a cardiologist and received a chest®-#éella did not
disclose his chest pain, tine visit to the cardiologist, ndhe x-ray to the insurance
company, but he did make the initial premium payment on the same day the x-ray was taken,
as required by the contrétt.

As the Sixth Circuit noted, Abella in the application had told the company he had not
consulted a physician or had any medicaldaste 1992, except for an insurance physfcal.

“None of these statements were true as of June 16, 1993 [the date of delivery of the

8.
81d., at *2.

& There was, apparently, an issue as to precisely when delivery occurred. The policy
was dated June 16, 1993, aklokellamerely establishes that delivery could not have been
prior to June 16Seeid., at *3.

8|d., at *3.
8.
88 |d. at *5.
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policy].”®And “if the insurance company had known that Dr. Abella was having chest pain,
that he sought medical advice in thisnoection, and that he had undergone a 24-hour
electrocardiogram and a chest x-ray, the company would have unquestionably made further
inquiry before delivering the policy’”

As it happens, Abella did not have a cardiac condition. The June 15 x-ray disclosed
signs of lung cancer, a condition of which, ttwrt noted, Abella himself was probably
unaware at the tim&.As here, only later tests definitively confirmed the existence of lung
cancer — which, again as here, eventually proved ¥afdat said, however, the court
concluded that if the company had known ptmdelivery of the policy of Abella’s doctor
visits and the x-ray, which showed the possibility of lung cancer, the company “would never
have delivered the policy without first assuring itself that Dr. Abella could produce a clean
bill of health.®®

In addition, the Sixth Circuit affirmed thedtiiict court’s rejection of the argument
that the applicant must know the exact nature of a physical ailment from which he suffers or

for which he has been treated before hedsired to inform the isurer. “That Dr. Abella

81d.
0d.
Ld. at *3.
2d.
%d. at *5.
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may have been concerned about a heart atlarehnot about lung cancer did not relieve him
of his obligation to update the answers given in his application for the p&licy.”

Applying the analysis dfangleyandAbellain the present case, | find that Ramsey
has also promised or represented as paheinsurance contract that his health would be
the same as he represented it in the agplitand its amendment as it was at the time the
policy was delivered, but that his health was not the same and Ramsey neglected to so inform
Penn Mutual, thus permitting Penn Mutual to deny payment of benefits.

The stipulated evidence is that Ramsey, on the original application, stated that he had
been treated once for colitis in 1984, but that this treatment had produced a “full recovery”
and that he was “last seen” by Dr. Lavery,specialist treating his colitis, in 2006. In fact,
while Ramsey’s February 10, 2010, statement that he had last seen Dr. Lavery in 2006
Is not contested here, and so is taken to be true at the time it was made, it ceased to be
accurate as of April 28, 2010, when Ramseyse&s by Dr. Lavery, and when he again saw
Dr. Lavery on May 17, 2010. Plainly, the objectiaetfof these two visits with Dr. Lavery
make inaccurate the February 10, 2010, statement that Ramsey “last saw” Dr. Lavery in
2006.

While Ramsey argues that his condition was a chronic condition, with regularly

occurring symptoms, such that the 2010 visits to Dr. Lavery were “nothing®nthe,fecord

%1d.
®ECF# 74 at 17.

-20-



is clear that Ramsey had represented to Penn Mutual in February 2010 that however
frequently his symptoms occurred, or however severe those symptoms were, the symptoms
had not been severe enough for him to contact Dr. Lavery for approximately four years. The
fact that within the span of less than a nooit making that representation Ramsey twice
sought treatment from Dr. Lavery for the first time in four years is manifestly something
new, and something Ramsey was obligated to report to Penn Mutual.

Just as iMbella where the Sixth Circuit found a contractual duty in the proposed
insured to correct or update the statement in the application that he had only undergone
routine medical testing years earlier in connection with an insurance application with the
factual disclosure that Abella had recentyes a cardiologist, worn a heart monitor, and
received a chest x-ray, so too Ramsey was required by the representation in the contract that
his health would be the same at delivery efpolicy as it was at the time of application, to
disclose that unlike the prior four years where his colitis had not required a visit to a

physician, Ramsey had recently seen his treating physician twice in the space of a few weeks

-21-



for the first time in years because his symptoms had become so severe as to mandate medical
intervention®

Further, also as noted Abella Ramsey cannot escape this duty by claiming that he
did not know the ultimate findings of the tests conducted in 2010 before the policy was
delivered. The contractual obligation to update his answer about the last time he needed or
sought medical attention for his colitis, or risk rendering his prior statement untrue, was
triggered when he visited Dr. Lavery in April and May of 2010, thus clearly changing the
nature of his prior statement that Dr. Lavery was last seen in 2006.

Penn Mutual’s decision not pay death benefits in February 2012 — or nearly two years
after the April and May 2010 visits to Dr. Lavery — while somewhat troubling since it came
after John Ramsey’s death and so after he might have had some opportunity to craft
alternative financial plans for his family had he known these policies were to be rescinded,

does not preclude Penn Mutual from exercising its contractual rights. Section 9 of the general

% The Ohio appeals court Batterfieldmakes the distinction that the “good health”
clause does not so much impose an affirmative duty on the insured to update his answers, but
rather imposes a burden on the insurer to prove within the time provided by an
incontestability provision, if any, that an answer no longer remained true, thus establishing
a reason to deny payment of benefiatterfield 194 Ohio App. 3d at 412, 956 N.E.2d at
871. This understanding is critical when the “good health” clause is correctly seen as not a
condition precedent, the violation of which would preclude the formation of a contract in the
first place. Properly understood as a representation or warranty, it is then the duty of the
company to prove a breach of the “good health” representations before it may rescind and
deny benefitsSatterfield 194 Ohio App. 3d at 410-11, 956 N.E.2d at 870. Any “duty” to
report events subsequent to the date @jgotication inhering in the insured should then be
understood as a statement of what is necessary or required to prevent the breach in the first
place and not an affirmative legal duty arising outside of the breach analysis. Accordingly,
to the extent | here employ the terminology of a duty in Ramsey, | do so in this sense.
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terms of the term life policy,labeled “Incontestability,” states that “[a]ll statements made
in the application for this policy are representations and not warranties,” and that no policy
“will be incontestable after it has been in force during the life of the Insured for two years
from the Date of issu€’®In that regard, the policy itself states that the date from which
policy years are determined on the term life policy is March 8, 201l@e date of issue for
the whole life policy is April 22, 2018?

Because Ohio law construes Ramsey’s death prior to the expiration of the two-year
incontestability period as tolling that peritidit is plain that Penn Mutual exercised its right

to deny benefits due to Ramsey'’s failure to comply with the “good health” clause within two

"ECF # 1, Ex. 2.

%|d. at 8. The identical language also appears in Section 15 of the general terms of
the whole life policy. ECF # 1, Ex. 2.

% 1d. at 3, 9;see alspECF # 94 (stipulations) at T 35.
IWECF # 94 at § 35.

101 Ramsey died on September 20, 2011, or just over a year after both policies went
into effect. ECF # 94 at | 45.
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years of each policy taking effé€t.Thus, Penn Mutual had a contractual right to act as it
did and when it did to rescind the policies, return the premiums, and deny payment of death
benefits!®

Barbara Ramsey, understandably, seeks to avoid the serious consequences of losing
all of John Ramsey’s insurance benefits by application of the “good health” clause in this
policy by contending that John Ramsey did not believe his ahommdition had changed
at all during the application proce$$Moreover, without citing to or construing the cases
discussed above, she makes essentially an emotional argument that it would be a “terribly
self-serving reading” of the “good health” clause of the contract to deny Ramsey’s widow
and children the death benefits they “desperately need” due to John Ramsey’s failure to

report his “check-ups with Dr. Lavery in April and May of 2018.”

192 There does not appear to be any question in Ohio as to the enforceability of the
incontestability provision here. First, Ohio statutory law itself mandates that all insurance
policies sold and delivered in Ohio contain the clause at issue here. Ohio Rev. Code
§ 3915.05. Finally, as the Ohio appeals court noted in the analogous Gaskepfv. John
Hancock Mut. Life Ins. Cp34 Ohio App. 2d 163, 167, 296 N.E.2d 839, 842 (Ohio Ct. App.
1973), where the incontestability clause, as here, requires that a policy shall have been in
force for a two years “during the lifetime of the insured” in order to be incontestable, the
death of the insured prior to expiratiah the designated time tolls the running the
contestability period and permits the insurance company to assert any available defense to
an action to recover benefits.

1% ECF # 94, Ex. R (Penn Mutual letter of February 27, 2012).
04ECF # 70 at 18.
5ECF # 74 at 16-17.
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While anyone should be sympathetic te thstress facing Barbara Ramsey and her
children, I am bound to apply the law to the contract John Ramsey signed. And, as Judge
Nelson putit imbella “just as courts should not read into the language of the policy a ‘good
health’ clause not found in the policy as writteowrts should not read out of the policy any
condition precedent whidl set forth in the policy languagé&®That language, as detailed
above, imposed an obligation on John Ramsey, under his contractual duty, to “stand behind
his answers in the insurance application, informing the company of any changes, up to the
date of delivery of the policy}®” to keep his answer in the application truthful that, despite
his known, chronic disease, he had not seen Dr. Lavery in four years, with the information
that he had seen Dr. Lavery twice within a few weeks in April and May of 2010, had a

proctoscopy® and received new medications for his symptoms.

1% Abella 1998 WL 708706, at *5 (emphasis original). | note that althd\lula
characterized this language as a condition precedent, Judge Helmick, as discussed above in
Ufer Trust properly labeled the clause as a representation. That clarification, of course, does
not affect the analysis here.

Hﬂld

198 penn Mutual argues that a proctoscopy is “the same type of procedure as a
colonoscopy,” ECF # 68 at 16 n.5, thus, arguably, calling into question Ramsey’s duty to
update his answer in the original application that he had not had a colonoscopy since 2004.
However, since Penn Mutual does not contend that a proctoscopy is precisely the same thing
as a colonoscopy, and under the reasoning stated above, since this issue need not be
addressed, | make no findings.
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Having concluded as a matter of law that Penn Mutual properly denied coverage for
death benefits under the policies, | also conclude as a matter of law that Penn Mutual did not

act in bad faith by doing s&

Conclusion
Accordingly, for the reasons stated above, Penn Mutual’'s motion for summary
judgment is granted and that of Barbara Ramsey is denied.
IT IS SO ORDERED.

Dated: August 7, 2014 s/ William H. Baughman, Jr.
United States Magistrate Judge

19 penton Media, Inc. v. Affiliated FM Ins. GC@45 F. App’x 495, 502, 2007 WL
2332323 (6th Cir. 2007}ssurance Co. of Americav. Waldmblie. 1:13 CV 179, 2013 WL
6669249, *5 (S.D. Ohio Dec. 18, 2018)eveland Freightliner, Inc. v. Federated Serv. Ins.
Co, 1:09 CV 1108, 2010 WL 395626, at *13 (N.D. Ohio Jan. 26, 20¥@jren v. Federal
Ins. Co, No. 1:07 CV 3695, 2008 WL 9434347, at *7 (N.D. Ohio Aug. 21, 2008).
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