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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OHIO
EASTERNDIVISION

VERONICA HALL, CASE NO. 1:12cv-01764

MAGISTRATE JUDGE
KATHLEEN B. BURKE

Plaintiff,
V.
COMMISSIONER OF SOCIAL

SECURITY ADMINISTRATION,'
MEMORANDUM OPINION & ORDER

~ T T O e

Defendant.

Plaintiff Veronica Hall(“ Plaintiff” or “Hall”) seeks judicial review of the final decision
of Defendant Commissioner of Social Security (“Comnoissr”) denying Br application for
social security disability benefitdDoc. 1. This Court has jurisdiction pursuand#U.S.C. §
405(g) This cases before theindersigned Magistrate Judge pursuant to the consent of the
parties.Doc. 12.

As set forth below, the Administrative Law Judge (“ALJ”) failed to reflecthis
Residual Funavnal Capacity (“RFC”) determination amgpothetical question to the Vocational
Expert (“VE”), limitationsin concentration, persistence, or pace that the ALJ himself fdatd
to have. Seekaly v. Comm’r of Soc. Se&94 F.3d 504 (6th Cir. 20L0Accordingly, for the
reasons stated belotihe Commissioner’s decisios REVERSED and this case is

REMANDED for further proceedings consistent with this opinion.

! Carolyn W. Colvin became Acting Commissioner of Social Securityednuary 14, 2013. Pursuantien. R.
Civ. P.25(d), she is hereby substituted for Michael J. Astrue as the Defendard cats.
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|. Procedural History

Hall filed applications for Disability Insurance Benefits (“DIB”) and Suppdetal
Security Income (“SSI”) olr about May 22, 2008.Tr. 55-58, 139-43, 144-50Hall alleged
disability beginning on April 1, 2006Tr. 139, 144. Shelaimed disability baseon arthritis,
back pain, left hand problems, right elbow problems, and alcohol and drug addiction. Tr. 65, 68,
75, 78, 158.After initial denial by the state agency (66-67, 68-71), and denial upon
reconsideration (Tr. 75-77, 78-8®)all requested adaring (Tr.81-83). On August 18, 2010,
Administrative Law Judge Paul Johng6ALJ”) conducted an administrative hearingr. 24-
52.

In a September 24, 2010, decision (Tr. J;#3 ALJ determined thadall hadnot been
under a disabilityrom April 1, 2006, through the date of the decision. Tr. Hfll requested
review of tte ALJ’s decision by the Appeals Council. Tr. 6. On June 2, 2B&2\ppeals
CouncildeniedHall’s request for review, making the ALJ’s decision the final decision of the
Commissioner. Tr. 1-5.

Il. Evidence

A. Personal and Vocational Evidence

Hall wasborn on November 26, 1962, and was 47 years old at the time of the hearing.
Tr. 28, 139, 144. She completed the ninth grade and started but did not finish the tenth grade.
Tr. 31. At the time of the hearing, Hall lived alone in an apartnfént30) and she had not

worked since about the end of 2005 (Tr. 31-32). Her past work included ranhorge daycare

2 Hall also filed applications for DIB and SSI earlier May of 2007. Tr. 1283, 13438. Those applications were
denied on July 24, 2007. Tr.4%4, 6264. Only the2008applicationsareat issue in this caserlr. 10.



for about five years. Tr. 32. As a home daycare provider, Hall provided various s@wices
children under her care, including meal preparation and educatiaimihg® Tr. 32. Prior to
running a home daycare, Hall workiea approxmately seven years as a State Tested Nursing
Assistant(*STNA”) in a nursing home. Tr. 32-3&s an STNA, Hall helped elderly patients
with theirdaily living activities, which in some instances required a lot of lifting. Tr. 33.

B. Medical opinion evidence

1. Treating physician’s opinion

On March 1, 2010, Dr. Angel A. Brown, D.O., provided a report regarding Plaintiff’s
medical condition. Tr. 417-18. In the report, Dr. Brown indicated that Hall had the following
diagnoses: empty selfdNPH (normal pressure hydrocephafysinemia; a history of
depression; and chronic low back pain. Tr. 417. Dr. Brown indicated that her prognosis was
“fair” and noted that she was “medication depend®nfr. 417. He noted some physical and
mental limitatons or restrictiong. Tr. 417. He recommended that Hall seek pain management

treatment and find a regular endocrinologist. Tr. 417.

3 At onetime, she cared for a child with spedigleds. Tr. 32.

““Empty sella” is “a syndrome diagnosed radiologically in which thehtmgm sellae is vestigial and enlarged
sella turcica forms an extension of the subarachnoid space and is fillezkvétirospinal fluid. The pituitary fossa
appears empty, although the pituitary gland is present in a flattenedpituitary hormone secretion may be
normal, deficient, or excessive. Sometimes there is downward hemrdditioe optic chiasm, which lead to defects
in the visual fields’SeeDorland’s lllustrated Medical Dictionary, 3Edition, 2007, at 1854

®With normal pressure hydrocephalus, “[t]he cerebrospinal fluid presserasthe upper end of normal, but with
the excess spinal fluid volume, that pressure is actually abnormglily HseeDorland’s lllustrated Medical
Dictionary, 32" Edition, 2007, a890.

® Dr. Brown included a second note regarding Hall’s prognosis btmdte is not legible. Tr. 417.
" Dr. Hall indicatel that Hallwas depressed anddaome emotional and situational fragility. Tr. 417. He also

noted that Hallwas limited physically. Tr. 417. However, his noteith respect to physicéimitations are not
entirely legible. Tr. 417.



In the “work activity recommendations” portion of Dr. Brown’s opinion, he opined that
Hall's prognosis was fair; steuld be released to work pairie for four tosix hours per day
she was capable of light workeaning occasional standing, walking, bending and lifting up to
20 pounds; she could stand less than one hour in an eight-hour workday; she could sit less than
four hours in an eight-hour workday; she could lift occasionally; and she would rslgure
pace work, frequent breaks and good communication regaadiities/dutiedo be perforned
Tr. 418.

2. State agency psychological opinions

a. State agency psychological reviewing physician’s opinion

On July 24, 2008, state agency reviewing physician Dr. Frank Orosz, Ph.D., completed a
Mental RFC Assessment (Tr. 301-04) and a Psychiatric Review Techniq@87¥300).

In the Psychiatric Review Technique, Dr. Orosz rated Hall's functiondbtions under
the “B” criteria of the Listings as follows: no limitations in her activities of daily gyimild
limitations in her ability to maintain concentration, persistence or pace; moderatadimsiia
her ability to maintain social functioning; and no episodes of decompensation. Tr. 297.

The Mental RFC contains three sections:3&gtion I- Summary Conclusions; (2)
Section II- Remarks® and (3)Section Ill- Functional Capacity Assessment. Tr. 301-03. In the
“Summary Conclusionssection Dr. Orosz rated Hall in 20 categories. Tr. 301-02. Dos®
rated Hall as “not significantly” limited in 14 of the 20 rated categorigs301-02. He rated
Hall as “moderately” limited in the other 6 categories, including: (1) ability torstetel and
remember detailed instructions; (2) ability to carry out detailed instruction%ili3y to

maintain concentration for extended period; (4) ability to complete a normal wakday

8 In the event that a category is “not ratable on the available evidence,” in Sectighyfsician is asked to explain
what alditional documentation is required. Tr. 302. Here, Dr. Orosz dithdizate that a category was not ratable.
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workweek without interruptions from psychologically based symptoms and to perfarm at
consistent pace without an unreasonable number and length of rest periods; (5) abi#pto a
instructions and respond appropriately to criticism from supervisors; and (6) abdet along
with coworkers or peers without distracting them or exhibiting behavionaregs. Tr. 301-02.
In the “Functional Capacity Assessment” section Orosz opined that “[b]ased on the evidence
in the file, it appears that the claimant is capable of performing simple one astepmasks
where close interaction with coworkers is not required.” Tr. 303.
b. State agencypsychological consultative examing physician’s opinion

On July 8, 2008, Dr. Sally Felker, Ph.D., conducted a psychological examination. Tr.
283-86. Hall reported that the pain in her back, knees, right arm, and ankles is severe. Tr. 283.
She reported that the most severe pain was in her left ankle. Tr. 283. During the @agshe r
the bible, says prayers, might attend an AA meeting or Bible Study, lgoegisg at nearby
stores, does household chores, and spends time with her grandchildren and daughter. Tr. 285.

Dr. Felker diagnosed Hall with “a primary diagnosis of Chronic Pain Disordeciatsdl
with psych factors and a medical condition.” Tr. 285, 286. Dr. Felkedagnosed Hall with
“Mixed Substance Abuse’”Tr. 285, 286. Dr. Felker opined that Hall had no impairment in her
ability to understand and follow one and two-step instructions. Tr. 285. Dr. Felker opined that
Hall's ability to concentrate, particularly on sustained tasks, and heyabil¢late to otars and
deal with the general public were mildly impaired. Tr. 285. Dr. Felker opined #tl&t &bility

to relate to work peem@ndsupervisors, and to tolerate the stressors of gmyaat were

° Dr. Felker noted thatall's substance abuse had been stable and in remission for about $%Tye@85.



moderately impaired. Tr. 285Dr. Felker assessed Hallth a GAF of 56 for symptom severity
and a functional GAF of 58 to 58. Tr. 286.
C. Testimonial Evidence

1. Hall’'s Testimony

Hall was represented by counsel and testified at the administrative heari@é- 2T,
28, 29-45.Hall testifiedthat she is unable to work fullne becase the pain in her back, ankle
and knees prevents her from standing for long peribdg. 33. She indicated that she can
stand for about an hoat a timeand, as long as she is not in a tight spot, she céor sibout
four hours at atime. Tr. 40. She stays in bed a lot throughout the day because it relaxes he
eases her pain. Tr. 40-41. She always has pain in her back and ankles; the pain in her knees
comes and goes. Tr. 33-34. Her pain does not interfere with her concentration. Her 42.
doctor has prescribed a prescription medicine, Neurontin, which eases but does noayakera
pain. Tr. 34. The medicine makes her sleepy so she can rest at night. Tr. 34. She also takes
Motrin and Tylenol but neither takes the pain away completely. Tr. 34.

Hall testified that hedepression also prevents her from working. Tr.3ér doctor has
prescribed two different medications for her depression. Tr. 35-36. While the noedicasi
helped some, it does not help her all the time. Tr. 35. About twice each week, Hall cannot get

out of bed because of her depression. Tr. 42-43.

19 GAF considers psychological, social and occupational functioning on &heyioal continuum of mental health
illnesses.SeeAmerican Psychiatric AssociatioBiagnostic & Statistical Manual of Mental Health Disorders
Fourth Edition, Text Revision. Washington, DC, American PsydhiAssociation, 2000 (“DSNNV-TR”), at 34.
A GAF score between 51 and 60 indicates moderate symptoms or modereittyliffi social, occupational, or
school functioning.ld.

" Hall reported that, in 2003, she was in a motor vehicle accident iwlste hurt her neck and back. Tr. 318.
2006, when Hall was running to catch a bus, she fell and twisted her afith is when her ankle and knee pain
started. Tr. 445.



Hall indicated that she sees a neurologist for her headaches. Tr. 38. Heré®adach
occur every two or three dapsit she had them pretty frequently in the past. Tr. Tr. 38-39, 43-
44. She takes medication for her headaches but, even with medication, her headawiés last
the day. Tr. 38-39, 44Sometimes, when she gets a headache, she cannot see things for a
minute. Tr. 39.

During the day, Halsometimewisits with her children and grandchildren. Tr. 36. Her
grandchildren make her feel a little better. Tr. 36. She either goes to theiohtmeg visit her
at her home. Tr. 36. Hall prepares meals for herself. Tr. 36. Although it takeséhantimhe
needs to rest in between chores, she takes care of basic chores in her home. TiHa3Ghag.

a driver’s license but she does not have a car. Tr. 37. Thergferdepnds on other people for
rides to places like the grocery store, church and other actitAti€s. 37-38. She watches
television throughout the day and is able to pay attention to and understand the programs. Tr. 43.

2. Vocational Expert’'s Testmony

Vocational ExperBarbara Burk€“VE") testified at the hearing. Td5-5Q The VE
indicated that Hall's past work as a nursassistant wasustomarily a medium, serskilled
position. Tr. 46-47. However, the VE indicated tHatl performel her nurse’s assistant work
at the very heavy exertional level. Tr-4%. The VE also indicated that Hall's past work as a
daycare workewasgenerally a light position, which Hall performed at a medium, skilied
position. Tr. 47.

The ALJ askedhe VE to assume a hypothetical individual of the same age, education
and employment background as Hall who could perform light work with occasionalrajrobi

ramps and stairs; no climbing of ladders, ropes, and scaffolds; simple worlddefinaskikd

120n occasion, Hall walks up the street to the store but it is veryub&nfher to do so. Tr. 37.



work with an SVP of one or twb*and superficial contact with coworkers and the general
public. Tr.47. The VE indicated that, because of the weight and mental limitations, such a
hypothetical worker would be unable to perform Hall’s past relevant work. Tr. 47-48.
However, the VE testified that other work would be available to the hypotheticaliorke
including fast-food worker — a light, unskilled position with approximately 5,000 jobs bieaila
regionally and over 2,700,000 jobs available nationally; coffee shop counter atteadagttt;-
unskilled position with approximately 1,300 jobs available regionally and over 200,000 jobs
available nationally; and housekeeping cleaner — a light, unskilled position with overd)600 |
available regionally and over 300,000 jobs available nationally. Tr. 48-49.

As a second hypotheticAlthe ALJ asked the VB assume a hypothetical individual
who could perform light work in terms of standing, walking, and bending abilitieshalitg o
lift up to 20 pounds but the individual would be reduced from full-time work to only four to six
hours each day. Tr. 50. In response, the VE indicated that there would be no work aweadlable t
hypothetical individual with those restrictions. Tr. 50.

lll. Standard for Disability

Under the Act42 U.S.C § 423(akligibility for benefit payments depends on the

existence of a disability. “Disability” is defined as the “inability to engagenly substantial

gainful activity byreason of any medically determinable physical or mental impairment which

13 3VP refers to the DOT's listing of a specific vocational preparation YEffe for each described occupation.
Social Security Ruling No. 88p,2000 SSR LEXIS 8, *B (Social Sec. Admin. December 4, 2000). Using the
skill level definitionsin 20 CFR 8§ 404.1568nd416.968 unskilled work corresponds to &vP of 1-2. Id.

“The VE stated that she interpreted “superficial interaction with coworkdrthargeneral public’otmeartno
confrontation, arbitration, [or] negotiation.” Tr. 48.

5 The ALJ's second hypothetical was based on an opinion from Dr. Bidalls treating physician since
approximately 2006. Tr. 490.



can be expected tresult in death or which has lasted or can be expected to last for a continuous

period of not lesthan 12 months.”42 U.S.C. § 423(d)(1)(A) Furthermore:

[A]n individual shall be determined to be under a disability only if his physical or
mental impairmet or impairments are of such severity that he is not only unable
to do his previous work but cannot, considering his age, education, and work
experience, engage in any other kind of substantial gainful work which exists in
the national economy . . ..

42 U.S.C. § 423(d)(2)

In making a determination as to disability under this definition, an ALJ is eshjtar

follow a five-step sequential analysis set out in agency regulations. Theefpgecsin be

summarized as follows:

1.

2.

If the claimant is doing substantial gail activity, he is not disabled.

If claimant is not doing substantial gainful activity, his impairment must
be severe before he can be found to be disabled.

If claimant is not doing substantial gainful activity, is suffering from a
severe impairmentat has lasted or is expected to last for a continuous
period of at least twelve months, and his impairment meets or equals a
listed impairment, claimant is presumed disabled without further inquiry.

If the impairment does not meet or equal a listed impairment, the ALJ
must assess the claimant’s residual functional capacity and use it to
determine if claimant’s impairment prevents him from doing past relevant
work. If claimant’s impairment does not prevent him from doing his past
relevant work, he is not disabled.

If claimant is unable to perform past relevant work, he is not disabled if,
based on his vocational factors and residual functional capacity, he is
capable of performing other work that exists in significant numbers in the
national economy.

20 C.F.R. §§ 404.1520, 416.9%0see alsBowen v. Yucker#d82 U.S. 137, 14@2, 96 L. Ed.

2d 119, 107 S. Ct. 2281987). Under this sequential analysis, the claimant has the bafrden

®The DIBand SSI regulations cited herein are generally identical. Accordinglgofvenience, further citations
to the DIB and SSI regulations regarding disability determinations witidode to the DIB regulations foundzi
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proof at Steps One through Fouialters v. Comm’r of Soc. Set27 F.3d 525, 529 (6th Cir.
1997). The burden shifts to the Commissioner at Step Five to establish whetHamtiamichas
the Residual Functional Capacity (“RFC”) and vocational factors to periamk available in
the national economyld.
V. The ALJ’s Decision
In the September 24, 2010, decision, the ALJ made the following findings:
1. Hall was insured through December 31, 20T0. 12.

2. Hall has not engaged in substantial gainful activity since April 1, 2006,
the alleged onset datédr. 12.

3. Hall has the following severe impairments: mild chondromalacia in both
knees; mild degenerative changes in the lumbar spine with low back pain;
history of an ankle chip fracture distal to the medial malleolus; history of
headaches with benign intracrani@ypertension/empty sella, normal
pressure hydrocephalus; history of anemia; chronic pain disorder; and
major depression. Tr. 12-13.

4. Hall does not have an impairment or combination of impairments that
meets or medically equals one of the Listed impaitts'’ Tr. 13-15.

5. Hall has the residual functional capacity (“RFC”)pgerform light work
except she caanly perform occasional climbing of ramps or stairs, and
no climbing of ladders, ropes, or scaffolds. The claimant can also
perform simple work defined as unskilled work with a Specific
Vocational Preparation (SVP) of one or twand, she can have only
superficial contact with cavorkers and the general public. Tr. 15-17.

6. Hall is unable to perform any past relevant work. Tr. 17.

7. Hall was born on November 26, 1962, and was a younger individual age
18-49, on the alleged disability date. Tr. 17.

C.F.R. 8 404.150&t seq. The analoge SSI regulations are foundzit C.F.R. § 416.90é&t seq., corresponding to
the last two digits of the DIB cite (i.20 C.F.R. § 404.152€orresponds$o 20 C.F.R. § 416.920

Y The Listing of Impairments (commonly referred to as Listing or i) is found ir20 C.F.R. pt. 404Subpt. P,
App. 1, and describes impairments for each of the major body systems that thieS8ocirity Administration
considers to beevere enough to prevent an individual from doing any gainful activitgrakgss of his or her age,
education, or work experienc€0 C.F.R. § 404.1525

10



8. Hall has a limited education and is able to communicate in English. Tr.
17.

9. Transferability of job skills is not an issue because Hall's past rdleva
work is unskilledTr. 18.

10. ConsideringHall’'s age, education, work experience and RFC, there are
jobs that exist in significant numbers in the economy thall can
perform,including fastfood worker, coffee shop counter attenglaand
housekeepingleaner.Tr. 18.

Based on the foregoing, the ALJ determined that Hall had not been under a disability
from April 1, 2006, through the date of the decision. Tr. 19.

V. Parties’ Arguments
A. Plaintiff's Arguments

Plaintiff presents two arguments in support of her request for reversal antreBPac.

14. First, she argues that the ALJ failed to provide good reasons for not givinglicantrol
weight to her treating physician Dr. Brown’s opinion. Doc. 14, pp. 12-15.

Second, she argues that the ALRFC is not supported by substantial evidence because,
even though the ALJ gave significant weighstate agency reviewing psychiatrist Dr. Orosz’s
opinion, the ALJ did not incorporatdl of the limitations contaied in that opinion. Doc. 14, pp.
15-17. Hall asserts that the RFC does not account for Dr. Orosz’s finding thiaasial
moderate limitations in her ability to perform at a consistent pace without irtterrdmm
psychologically based symptoms anaslioot account for Dr. Orosz’s finding that Hall has
moderate limitations in her ability to accept instructions and respond appriypoateticism
from supervisors. Doc. 14, p. 16.

B. Defendant’s Arguments

In response, the Commissioner argues that whether or not a claimant is dsabled i

issued reserved to the ALJ, not a medical source, and the ALJ properly weighed the opinion
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evidence and provided sufficient reasons for not providing controlling weight to Dr. Brown’
opinion. Doc. 15, pp. 14-17.

The Commissioner also argues that the ALJ reasonably accounted for alfof Hal
credibly established mental limitations, including Dr. Orospsclusions contained in the
“Functional Capacity Assessment” portion of his opinion. Doc. 15, p. 17. The Commissioner
further asserts that the ALJ’'s RFC assessment and hypothetical to the&/Eowsistent with
Dr. Orosz’s opinion, Dr. Felker's opimoand Plaintiff's testimonyegarding her @ly activities
andmental limitations Doc. 15, pp. 18-19.

VI. Law & Analysis

A reviewing court must affirm the Commissioner’s conclusions absent a dedgioni
that the Commissioner has failed to apply the correct legal standards or hdsaiags of fact
unsupported by substantial evidence in the recé®dU.S.C. § 405(gWright v. Massanari321
F.3d 611, 614 (6th Cir. B3). “Substantial evidence is more than a scintilla of evidence but less
than a preponderance and is such relevant evidence as a reasonable mind might accept as
adequatdo support a conclusionBesaw v. Sec’y of Health Buman Servs966 F.2d 1028,

1030 (6th Cir. 992) (quotingBrainard v. Sec’y of Health & Human Serv889 F.2d 679, 681
(6th Cir. 189). A court “may not try the cas#e novo nor resolve conflicts in evidence, nor
decide questions of credibility.Garner v. Heckler745 F.2d 383, 387 (6th Cir. 849).

A. The ALJ’s Step Five decign is not supported by substantial evidence.

Hall argues that the ALJ's RFC is not supported by substantial evidence dyemaars
though the ALJ gave significant weight to state agency reviewing psyshlatriOrosz’s
opinion, the ALJ did not incorporate all of the limitations contained in that opinion. Doc. 14, pp.

15-17. In support of her argument, Hall asserts that the RFC does not account for Dr. Orosz’s

12



finding that Hall has moderate limitations in her ability to perform at a consistentjghout
interruption from psychologically based symptoms and does not account for Dr. Oirain'g f
that Hall has moderate limitations in her ability to accept instructions apdmnée appropriately
to criticism from supervisors. Doc. 14, p. 16.

The Canmissioner asserts that the limitations that Hall argues were not accounted for in
the RFCwerecontained in the “Summary Conclusiors€ctionof Dr. Orosz’sMental RFC not
in the“Functional Capacity Assessment” sectiddoc. 15, p. 17In the “Functional Capacity
Assessment” portion, Dr. Orosz concluded that Hall was “capable of performmplg ®ne and
two step tasks where close interaction with coworkers is not required.” Tr. 303.b&bagse
the ALJ limited Hall to “simple work efined as unskilled work with a Specific Vocational
Preparation (SVP) of one or two; and . . . only superficial contact with co-worlkegtha
general public,the Commissioner argues thhé ALJdid account for Dr. Orosz’s limitations
andthe RFCis supported by substantial evidence. Doc. 15, p. 17. The Commissioner also
argues thathis case iglistinguishable fronkcaly v. Comm’r of Soc. Se&94 F.3d 504 (6th Cir.
2010) Doc. 15, pp. 17-18, n. 8. Furthre Commissioner asserts that the ALJ'sGRF
assessment and hypothetical to the VE were consistent with Dr. Orosz’s opinibe|Ker’'s
opinion, and Plaintiff's testimony regarding ltily activities andnental limitations. Doc. 15,
pp. 18-19.

To satisfy his burden at Step Five, the Commissioner must make a finding “supported b
substantial evidence that [plaintiff] has the vocational qualifications to pedpecific jobs.”
Varleyv. Sec’y of Health & Human Sery820 F.2d 777, 779 (6th Cir. 88). “Substantial
evidence may be produced through reliance on the testimony of a vocational exggronsee

to a hypothetical question.td. (citation omitted).However, f an ALJ relies on a VE’s

13



testimony inresponse to a hypothetical order for the VE's testimony to constitute substantial
evidence, that hypothetical mustcurately portray the claimant’s limitationisl.; Ealy, 594

F.3d at 516-17see alsoNebb v. Comm’r of Soc. Se868 F.3d 629, 633 (6th Cir. @0)
(explaining that, although an ALJ need not list a claimant’s medical conditi@nypothetical
should provide the VE with the ALJ’s assessment of what the claimant “can and cannot do”

Underthe Sixth Circuit’'sEaly decision an omission of speed and pdizesed restrictions
from a hypothetical questiaareversible error and restrictions to “simple” or “low stress” work
do not sufficiently incorporate a claimant’s moderate limitaimnconcentration, persistence
and pace Ealy, 594 F.3d at 516—17In Ealy, the ALJ found that the claimant had moderate
difficulties in concentron, persistence and pace but the ALJ did not ask the vocational expert a
hypothetical containing a fair summarythbse restrictionsld. at 516 Instead, the ALJ’s
hypothetical only limited the claimant to simple, repetitive tasks and instruction3.he Sixth
Circuit concluded that the hypothetical did not adequately describe the diailmaitations and,
as a result, the vocational expert's testimony did not constitute substaikalcevin support of
the ALJ’s Step Five determinatiomd.

Here,in his Step Three analysis, the ALJ himself concluded that Hall had “moderate
difficulties” with regard to concentration, persistence or pace. Tr. 14. This ded¢ioniwas
reaffirmed later in the ALJ’'s RFC analysis when the ALJ discussed and et &aptOrosz’s
opinion that Hall had moderate litations in certain categories of “sustained concentration and
persistence.” Tr. 17. Although Dr. Orosz’s “Functional Capacity Assessmeptbenass
limiting than his “Summary Conclusions,” the ALJ, in his RFC analggscifically relied upon
Dr. Oroszs “Summary Conclusions,” not his “Functional Capacity Assessment.” Tr. 17. The

ALJ stated:

14



As a result of his findings, Dr. Oroseoncluded that claimant was only
moderately limited in her ability to understand and remember detailed
instructions, carry out detailed instructions, maintain attention and concentration
for extended periods, perform at a consistent pace without iniemsptrom
psychologically-based symptoms, accept instructions and respond appropriately to
criticism from supervisors, and get along with coworkers or peers without
distracting them or exhibiting behavioral extremes, and not significantly limited
in the remainder of the mental activities evaluated.he functional capacity
articulated above reflects these moderate limitations and is consistent with the
claimant’s demonstrated functionality.
Tr.17. Thus, mce theALJ did not specifically citeor rely upnthe “Functional Capacity
Assessmentsedion of Dr. Orosz’s opinion whereime opined that Hall would be “capable of
performing one and two step tasks where close interaction with coworkergesjnioed” {r.
303), theCommissioner’s reliance on the “Functional Capacity Assessment” sectiaqui ar
that the ALJ’'s RFC is supported by substantial evidence is unpersuasive.

Without further analysis by the ALJ, it is unclear howAie’s RFC, which limits Hall
to “simple work defined as unskilled work with a Specific Vocational Preparation (SVP) of one
or two; and, she can have only superficial contact with co-workers and the genergl publi
accountedor the ALJ’sown findings of moderate limitations in concentrationrsggence or
paceand/or Dr. Orosz’s opinion that Hallas moderately limited in her ability to perform at a
consistent pace without interruption from psychologically based symptoms and rdgderat
limited in herability to accept instructions and respomgbi@priately to criticism from
supervisorg?

For example, there are no limitations for speed or-pased restrictions. Without an

explanation from the ALJ as to why he did not find it necessary to include a speed-baped

18 plaintiff argues that the ALJ did not account for theeemoderate limitatioa Plaintiff concedeshat the ALJ
arguably accounted for Dr. Orosz’s findings of moderate limitatiomdbility to understand, remember and carry
out detailed instructions and to get along withwarkers or peers without distracting them or exhibiting behavioral
extremes. Do. 14, p. 16.Plaintiff does not specifically discuss Dr. Orosz’s finding of erate limitations in

ability to maintain attention and concentration for extended peribdsl7, 301.
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limitation even though he gave great weight to Dr. Orosz’s finding that Hall had rteodera
limitations in her ability to performat a consistent pacwithout interruption from
psychologically based symptomike Court is left to speculaté Tr. 17; 302. Moreover,
limiting Hall to simple work does not necessarily account for moderate difficulties in
concentration, persistence or pacgee alsdrenn v. Comm'r of Soc. S&20,10 WL 3365944at
*6 (S.D. Ohio Aug. 242010) (holding that, pursuant Ealy,an RFC limiting the plaintiff to
simple, routine repetite tasks, occasional interaction with public, and only routine changes in
work setting, did not properly account for the plaintiff's moderate deficits mang attention,
and concentration\Whack v. Astrue2008 WL 509210 at *8 (E.D. Pa. Feb. 2608)(citing
cases for the proposition that hypothetiesitrictions of “simple” or “lowstress” work do not
sufficiently incorporate the claimant’s medically established limitations wtlam@ant has
moderate deficiencies in concentration, persistence or pace).

Further, although the Commissioner points to Eelker’'sconsultative examining
opinion as support for the ALJ’s decision, the ALJ did not rely on Dr. Felker’s opinias in h
RFC analysi€® Rather, the AL&tated thahis RFC assessmelis supported by “opinions of
Drs. Waldbaum, Bolz, Collins, Green, and Oro$z.Tr. 17. Thus,d the extent that the
Commissioner argues that the ALJ’s decision is supported by substantial evhgeacise it is
consistent with Dr. Felker’s opiniothe Commissioner’s argumentgsst hoc rationalization

and unpersuasiveSeeBerryhill v. Shalala4 F.3d 993, *&3 (6th Cir. 1993) (unpublished)

19 additionally, while the ALJ accounted for limitations in dealiwith coworkers and the general public, the
ALJ’s decision does not cldgraddress how the ALJ accounted for Dr. Orosz’s opinion thatvidalmoderatéy
limitatedin herability to accept instructions and respond appropriately to criticism dtgrarvisors.

2 As part of hisStep Two analysis, the ALJ didention Dr. Felker’s consultative examination anddiagnosis of
Chronic Pain Disorder, associated with psych factors. T1312

% The ALJ also notes that the RFC is supported by the resoadvhole, medical evidence of record and
deficiencies in Hall's credibility. Tr. 17.
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(setting forth the requirement that an agency decision is to be reviewed basedeasahs set
forth by the agency yet ackwledging thapost hoc rationalizatiomay in certain instances be
harmless error)f. Poe v. Commissioner of Soc. S&d2 Fed. Appx. 149, 159'{&Cir. 2009)
(where an ALJ’s dasion is clearly supported by substantial evidence, the court need not address
alleged errors pertaining st hoc rationalization

For the foregoing reasons, the RFC cannot be said to adequately incorporatéenodera
limitations in Hall's ability tomaintain concentration, persistence or phe¢ the ALJ found to
be supported by the record and opinion evidence. Thus, since the VE hypothetical upon which
the ALJ relied included only those limitations contained in the RFC (TrtH&yE’s testimony
does not constitute substantial evidence to support the ALJ’s decision. Accoreimgly,
though Hallultimatelymay not be found to be disabledyersal and remand is warranted
further proceedings consistent with this opinion, including further evaluatiamédra
explanation of Hall's RFC.
B. Other issue

Sincefurther proceedings consistent with this opinion nmagact the ALJ’s findings
with respect to HallRFC, as well as higndings under the remaining steps of the sequential
analysis the Court declines to address Plaintitfsating physician argumengeelrent v.
Astrue 2011 WL 841538, * 7 (N.D. Ohio Mar. 8, D) declining to address the plaintiff's
remaining assertion of error because remand was already required amdand,sebsequent

steps in the sequential evaluation process might be impacted).
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VIl . Conclusion
For the foregoing reasortbe Commissioner’s decisioniREVERSED and this case is

REMANDED for further proceedings consistent with this opinion.

Dated: AugusP6, 2013 @—” g

Kathleen B. Burke
United States Magistrate Judge
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