Mays v. Clancy §t al Ddc.

UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF OHIO

TRACY MAYS, ) CASE NO. 1:12 CV 2596
)
Plaintiff, ) JUDGE DAN AARON POLSTER
)
V. )
) MEMORANDUM OF OPINION
JUDGE MAUREEN CLANCY et al., ) AND ORDER
)
Defendants. )

Pro se Plaintiff Tracy Mays filed this action under 42 U.S.C. § 1983 against Cuyahog@a

County Common Pleas Court Judge Maureen&iatmhe Cuyahoga County Prosecutor’s Office,
the Cuyahoga County Jail, and the Parma HeigHiséPDepartment. In the Complaint, Plaintiff
challenges his arrest and conviction on charggarsing from his violatin of a protection order.
He seeks monetary damages, reversal of his conj and removal of the felony charges from his
criminal record.
Background

Plaintiff claims his rights werfrst violated by the Parntdeights Police Department. He

states police officers came to his door on Felyr2za 2012 and entered his dwelling with their

weapons drawn even though his “door was closddCF No. 1 at 4). Hasked to see a copy of
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the arrest warrant and the officers told him it Wwask at the station. He contends he was nevel
shown a copy of the warrant and was told only lleatvas being arrested for violating a protection
order. He was transported to the Cuyahoga County Jail on February 3, 2012.

Plaintiff alleges his criminal case was assigtedudge Clancy. He indicates she advised
him that her job was to ensure that the proceediege fair and impartial. He claims she then
“allowed [his] rights to be violated and allowedtkievidence to be admitted into [his] case.” (ECF
No. 1 at5). He claims he attpted to dismiss his trial counsel and explained to the judge that he
believed his attorney was ineffective; however, the Judge would nothigaeguest. He claims
the Judge allowed the prosecutors to entereewd that was not notarized or sworn in, and
“allowed evidence to be entered against [him] txas$ not in the full discovg.” (ECF No. 1 at
5). He contends he asked tloeid to assist him with the predion of his own legal materials or
to appoint new counsel to represent him, but these requests were also denied.

Plaintiff claims the prosecution suppressedtlence of his innocence. He contends the
victim and a witness came to the courthouse tekenaastatement to the judge about his innocencs
and the prosecutors sent them away. He staethihprosecutor was more interested in obtaining
a conviction than in obtaining the truth.

Finally, Plaintiff alleges he has been dahiaccess to the law library in the Cuyahoga
County jail. He indicates he wasable to access legal research materials, self help materials, state
and federal forms, criminal procedure handbooks, bulk envelopes, bulk mailing, notary serviges,
copy services, accounting assistancérféor ma pauperisapplications, or pens. He further claims
the jail lacks inmate clerks to assist with research. He alleges he has been denied access ta

grievance forms and is therefore unable to file grievances regarding the conditions of his
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confinement or lack of medical care for a hernia.

Plaintiff asserts the Defendants violated fiist and Sixth Amendment rights. He also
asserts a claim under the Fourteenth Amendment for denial of Equal Protection.

Standard of Review

Althoughpro sepleadings are liberally construdghag v. MacDougall, 454 U.S. 364, 365
(1982) (per curiam)dainesv. Kerner, 404 U.S. 519, 520 (1972), the district court is required to
dismiss ann forma pauperisaction under 28 U.S.C. 81915(e) if it fails to state a claim upon which
relief can be granted, or if it lacks arguable basis in law or facNeitzke v. Williams, 490 U.S.
319 (1989)Lawler v. Marshall, 898 F.2d 1196 (6th Cir. 199@strunk v. City of Srongsville, 99
F.3d 194, 197 (6th Cir. 1996). A claim lacks an alde#asis in law or fact when it is premised
on an indisputably meritless legal theory or when the factual contentions are clearly basel
Neitzke, 490 U.S. at 327. A cause of action failst&te a claim upon which relief may be granted
when it lacks “plausibility in the complaintBell Atl. Corp. v. Twombly, 550 U.S. 544, 564 (2007).
A pleading must contain a “short and plain staetrof the claim showing that the pleader is
entitled to relief.”Ashcroft v. Igbal, 556 U.S. 662, 677-78 (2009). The factual allegations in the
pleading must be sufficient to raise the right to relief above the speculative level on the assump

that all the allegations in the Complaint are tBel Atl. Corp., 550 U.S. at 555. The Plaintiff is

1 An in forma pauperis claim may be dismisseslia sponte, without prior notice to the

Plaintiff and without service of process on thefddelant, if the Court explicitly states that it is
invoking section 1915(e) [formerly 28.S.C. § 1915(d)] and is disasing the claim for one of the
reasons set forth in the statutdcGore v. Wrigglesworth, 114 F.3d 601, 608-09 (6th Cir. 1997);
Spruyttev. Walters, 753 F.2d 498, 500 (6th Cir. 1986¢rt. denied, 474 U.S. 1054 (1986harris

v. Johnson, 784 F.2d 222, 224 (6th Cir. 198®r00ks v. Seiter, 779 F.2d 1177, 1179 (6th Cir.
1985).
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not required to include detailed factual allegations, but must provide more than “an unadorned,
the-defendant-unlawfully-harmed-me accusatidgidal, 556 U.S. 662, 677-78 . A pleading that

offers legal conclusions or a simple recitation of the elements of a cause of action will not meet this

—t

pleading standardd. In reviewing a Complaint, the Court must construe the pleading in the ligh
most favorable to the PlaintiffBibbo v. Dean Witter Reynolds, Inc., 151 F.3d 559, 561 (6th
Cir.1998).
Analysis

As an initial matter, the Parma Heights Police Department ginjtris, meaning it lacks
the power to sue, andmaot be sued absent positive statutory authdggg Papp v. Shyder, 81
F.Supp.2d 852, 857 n. 4 (N.D. Ohio 200&e also Barrett v. Wallace, 107 F.Supp.2d 949, 954
(S.D.Ohio 2000) (under Ohiaw, a county sheriff's office is not a legal entity capable of being
sued);Johari v. City of Columbus Police Dept., 186 F.Supp.2d 821, 825 (S.D.Ohio 2002) (holding
that the police department lacks capacity tosbhed because “the Wsion of Police is an
administrative vehicle by which the city operates and performs its functions.”). Similarly, the
Cuyahoga County Jail is not a legal entity capableenig sued. Rather, as it is a facility owned
and operated by Cuyahoga Counfee Harsh v. City of Franklin, No. C-1-07-874, 2009 WL
806653, at *12 (S.D. Ohio Mar. 26, 2009). Claagsinst the Parma Heights Police Department
are therefore construed agaitts¢ City of Parma Heights. The claims against the Cuyahoga
County Jail are construed against Cuyahoga County.

As arule, local governments may not be swedker 42 U.S.C. § 1983 for an injury inflicted
solely by employees or agents underegpondeat superior theory of liability. See Monell v.

Department of Soc. Servs,, 436 U.S. 658, 691(1978). “Instkait is when execution of a
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government’s policy or custom, whether made by its lawmakers or by those whose edicts or
may fairly be said to represent official policyflicts the injury that the government as an entity
is responsible under § 19834d. at 694. A municipality can therefore be held liable when it
unconstitutionally “implements or executes a postatement, ordinance, regulation, or decision
officially adopted by that body’s officersl|d. at 690, DePierov. City of Macedonia, 180 F.3d 770,
786 (6th Cir. 1999).

Plaintiff alleges Parma Heights police officarsested him for violating a protection order
without producing a warrant for his arrest. Heges the jail conditions are objectionable, he was
denied medical care for a hernia, and was degiiexvance forms. He further asserts the legal
assistance services at the jail are lacking. \Wighexception of his claim pertaining to the legal
assistance services at the jdilpathe allegations against the City of Parma Heights and Cuyahog
County are based on the actions and decisiomsdofidual employees of those municipalities.
There are no allegations in the Complaint teasonably suggest they are the result of a policy of
custom of the municipality.

While Plaintiff's claim for denial of access to the courts may be appropriately assert
against Cuyahoga County, he fails to state arclgpon which relief may be granted. To state a
claim for denial of access to the courts, Pl#intust allege that particular actions of the
Defendants prevented him from pursuing or catisedejection of a specific non-frivolous direct
appeal, habeas corpus petition, or civil rights actioawisv. Casey, 518 U.S. 343, 351 (1996).
The right of access to the courtsligectly related to an underlying claim, without which a Plaintiff
cannot have suffered injuby being shut out of cour€hristopher v. Harbury, 536 U.S. 403, 415

(2002). Plaintiff must therefore “plead and prgvejudice stemming from the asserted violation.”
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Pilgrimuv. Littlefield, 92 F.3d 413, 416 (6th Cir.1996). In orderds, he must demonstrate “actual
injury” by showing that his underlying claim wanon-frivolous, and that it was frustrated or
impeded by the Defendantsewis, 518 U.S. at 353. “It follows #t the underlying cause of action,
whether anticipated or lost, is an elemeat thust be described in the ComplaintChitistopher,
536 U.S. at 415.
Plaintiff does not allege he suféel an actual injury. He indiczd he is not claiming the law

library is subpar but ther is claiming it is non-existent. This allegation, however, is not a
demonstration of an actual injury to a speaifon-frivolous direct appeal, habeas corpus petition,
or civil rights action. This is a still a general statement that the law library is defective in
theoretical sense. To show an actual injury,ffamust plead facts demonstrating that he was

prevented from filing or prevented from litigatingesl direct appeal, habeas petition, or civil rights

action by specific actions of the Defendant. There are no allegations of this nature in fhe

Complaint. Plaintiff therefore has not demivated he was denied access to the courts.
Plaintiff's remaining claims are assertagainst Judge Clancy and the Cuyahoga County
Prosecutor’s Office and challenge the criminagaedings which resulted in his conviction. A
prisoner may not raise claims under 42 U.S.C98&3 if a judgment on the merits of those claims
would affect the validity of hisonviction or sentence, unless ttuaviction or sentence has been
set asideSee Edwardsv. Balisok, 520 U.S. 641, 646 (199'Hgeckv. Humphrey, 512 U.S. 477, 486
(1994). The holding iHeck applies whether Plaintiff seeks injunctive, declaratory or monetary
relief. Wilson v. Kinkela, No. 97-4035, 1998 WL 246401 at *1 (6th Cir. May 5, 1998).
Plaintiff asserts Judge Clancy “allowed [higjhts to be violatedal allowed false evidence

to be admitted into [his] case(ECF No. 1 at5). He clainshe would not permit him to dismiss
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his attorney who Plaintiff believed to be inetige, and allowed the prosecutors to enter evidence
that was not notarized or swam and “allowed evidence to be entered against [him] that was ng
in the full discovery.” (ECF No. 1 at 5).

Plaintiff claims the prosecution suppressealence of his innocence. He contends the
victim and a witness came to the courthouse tkenaastatement to the judge about his innocence
and the prosecutors sent them away.

If these claims are found to be true, they wiazdll into question the validity of Plaintiff's
conviction and sentence. To proceed with thexter 42 U.S.C. § 1983, Riéiff must also allege
his continued confinement was declared invaliceitlger an Ohio state court or a federal habeas
corpus decision. He does notinclude these all@gstand there is not suggestion in the Complaint
that his conviction has been called into disgsor overturned. Hisemaining claims must
therefore be dismissed

Moreover, even if the claims against Judge Clancy and the Prosecutor’s Office were
subject to dismissal undileck, the Defendants would be absolutely immune from damages in thi
action. First, Judge Clancy estitled to absolute judicial immune from damages for any claim|
arising from decisions she madetfe course of a case before hBtirelesv. Waco, 502 U.S. 9,

9 (1991);Barnes v. Winchell, 105 F.3d 1111, 1115 (6th Cir. 1997). Judges are given this faf
reaching protection from lawsuits to ensuratttheir independent and impartial exercise of
judgment is not impaired by exposure to potential damaBases, 105 F.3d at 1115. For this

reason, absolute judicial immunity is overcomeyamkwo situations: (1) when the conduct alleged
is not performed in the judge’s judicial caparay(2) when the conduct alleged, although judicial

in nature, is taken in compleadsence of all jurisdictiorMireles, 502 U.S. at 11-1Barnes, 105
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F.3d at 1116. Plaintiff alleges no facts to show either of these criteria has been met in this cd

The determination of whether an action is parfed in a judicial capacity, depends on the
“nature” and “function” of theact, not on the act itselfMireles, 502 U.S. at 13Sump v.
Sparkman, 435 U.S. 349, 362 (1978). To determin€‘tieure” of the act committed by the judge,
the court examines whether it ism€tion generally performed by a juddg@gump, 435 U.S. at 362.
This inquiry does not involve agid scrutiny of the particular act question, but rather requires
only an overall examination of the judge’s alleged conduct in relation to general tasks normg
performed by judgesMireles, 502 U.S. at 13. Second, an examination of the “function” of the
act requires the court to assess whether the parties dealt with the judge in his or her judicial cap
or on a personal basisd.

Plaintiff provides very few factual allegations in his Complaint to describe the actions
Judge Clancy. He claims the Judge allowegbtbsecutors to introduce evidence he believed was
false and not notarized or verified. He furtltentends she would not permit his attorney to
withdraw from his case. Based on these limited allegations, it is evident Judge Clancy
rendering decisions in the course of the preaimal trial phases of Plaintiff's prosecution which are
tasks normally performed by judges. Furthermore, Plaintiff only describes dealings with the Ju
which occurred while she was performing judiaialties. Plaintiff cannot overcome judicial
immunity to assert a claim against Judge Clancy under the first criteria.

Judicial immunity can also be defeatetden the conduct alleged, although judicial in
nature, is taken in complete absence ofuaitdiction. Mireles, 502 U.S. at 11-12Barnes, 105
F.3d at 1116. (emphasis added.) When the immufithe judge is at issue, the scope of the

judge’s jurisdiction is broadly construeftump, 435 U.S. at 356-57. A judge will be not deprived
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of immunity if the action he or she took was paried in error, done maliciously, or was in excess
of his or her authority.ld. Actions taken in complete absence of all jurisdiction are those act
which are clearly outside of the subject mafteisdiction of the court over which the judge
presides.King v. Love, 766 F.2d 962, 965 (6th Cir. 1985¥e Barnes, 105 F.3d at 1122. This
could occur for example if a Domestic Relati@wsurt Judge, without proper appointment hears
a criminal appealKing, 766 F.2d at 965. Conversely, the jusginot be deprived of immunity

by merely acting in excess lis or her authoritySee Sevier v. Turner, 742 F.2d 262, 271 (6th Cir.
1984).

Again, the conduct Plaintiff describes in then@iaint was taken within the context of the
pretrial and trial of his criminal case. Commleas Court Judges have jurisdiction to hear and
try criminal cases. While Plaintiff may not agrwith the rulings made by Judge Clancy, there is
no indication that she was acting outside ofgbbject matter jurisdiction of her court. Judge
Clancy is absolutely immune from this suit fonteges. If Plaintiff bieeves those decisions were
contrary to Ohio law, his remedy is a direct @gipof his conviction. Heannot sue the Judge for
damages based on he finds objectionable.

Similarly, Prosecutors are also entitled to dlogoimmunity from damages for initiating
a prosecution and in presenting the state’s chsbler v. Pachtman, 424 U.S. 409, 431 (1976);
Pusey v. Youngstown, 11 F.3d 652, 658 (6th Cir. 1993). A proscunust exercise his or her best
professional judgment both in deciding which sui bring and in conducting them in court.
inner v. Govorchin, 463 F.3d 518, 525 (6th Cir. 2006). This duty could not be properly
performed if the prosecutor is constrained in making every decision by the potential consequel

of personal liability in a suit for damagds. Lawsuits against prosecutors could be expected with
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some frequency, for a defendant often will transfdis resentment at being prosecuted into the
attribution of improper and malicious actions to the prosecutobler, 424 U.S. at 424-25;
inner, 463 F.3d at 525. Absolute immunity is thiere extended to prosecuting attorneys when
the actions in question are those of an advocgtarlock v. Thompson, 330 F.3d 791, 798 (6th
Cir.2003). Immunity is granted not only for actiaheectly related to initiating a prosecution and
presenting the State’s case, but also to activitiedertaken “in connection with [the] duties in
functioning as a prosecutotrhbler, 424 U.S. at 43Higgasonv. Sephens, 288 F.3d 868, 877 (6th
Cir.2002). The immunity also reaches beyond theinal process to conduct in civil proceedings
where a government attorney is operating in an enforcement role in “initiating ... judici
proceedings,Cooper v. Parrish, 203 F.3d 937, 947 (6th Cir.2000), or “undertak[ing] the defense
of a civil suit.” Al-Bari v. Winn, No. 89-5150, 1990 WL 94229, at *1 (6th Cir. July 9, 1990).

In this case, Plaintiff alleges the prosecutors suppressed evidence of his innocence

turning away the victim and aitmess who came to the courthouse to make a statement to the judge

concerning Plaintiff's. Plaintiff does not elaborate on these statements. Nevertheless,
prosecutor acting as the advocate of the State can decide which witnesses to call to support his
Plaintiff and his attorney could also have gred the testimony of the victim and the witness.
These actions are directly related to presentiagstiate’s case in Plaintiff's criminal prosecution.

The prosecutors are entitled to absolute immunity for these actions.
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Conclusion
Accordingly, this action is dismissed purstam28 U.S.C. 81915(e). The Court certifies,
pursuant to 28 U.S.C. § 1915(a)(B)at an appeal from this decision could not be taken in gooq
faith.?

IT 1S SO ORDERED.

/s'Dan Aaron Polster 2/4/13
DAN AARON POLSTER
UNITED STATES DISTRICT JUDGE

2 28 U.S.C. § 1915(a)(3) provides:

An appeal may not be takemnforma pauperisif the trial court certifies that it is not
taken in good faith.
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