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IN THE UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF OHIO
EASTERN DIVISION

TIMOTHY BLACKMAN ,

Plaintiff, CASE NO. 1:12CV-2715
MAGISTRATE JUDGE
KENNETH S. McHARGH

COMMISSIONER OF SOCIAL
SECURITY ADMINISTRATION, MEMORANDUM OPINION &

ORDER

vvvvvvv\/vvv

Defendant.
This case is before the Magistrate Judge pursuant otisent of the parties. (Doc.)15

The issue before the undersigned is whether the final decision of the Commisdi@ueial
Security (“Commissioner”) denying Plaintiff Timothy Blackmaaijsplications foiSupplemental

Security Income benefits under Title XVI of the Social Security A2tU.S.C. § 138%t seq,

and for a Period of Disability and Disability Insurance benefits under Titlef the Social

Security Act,42 U.S.C. 88 416(i) and 425 supported by substantial evidence and, therefore,
conclusive.

For the reasons set forth below, the Court VACATES the Commissiaregision and
REMANDS the case back to the Social Security Administration.

. PROCEDURAL HISTORY & PERSONAL BACKGROUND

Plaintiff Timothy Blackman (“Plaintiff” or *“Blackman”) filed applicatiors for
Supplemental Security Income beneéited Disability Insurance benefibsét November 19, 2008.
(Tr. 5963, 67383). Blackmanalleged he became disabled on April 9, 2008 due to arthritis and
a prior back/shoulder injury(Tr. 77-7§. TheSocial Security Administration denied Plaintiff's

applicatiors on initial review and upon reconsideration. (Tr. 32-43, 36-37
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At Blackman’srequest administrative law judge (“ALJ"Edmund Roundtonvened an
administrative hearing oduly 18, 2011to ewluatehis applicatiors. (Tr.684-713. Plaintiff,
represented by counsel, appeared and testified before thel@)LJA(vocational expert (“VE”),
Mark Anderson also appeared and testifiedd.). On August 31, 2011, the ALJ issued an
unfavorable decision, finding Plaintiff was not disabled. (Tr. 1b-Z8ter applying the fivestep
sequential analysisthe ALJ determine@lackmanretained the ability to perform work existing
in significant numbers in the national economg.)( Subsequently, Pldiff requested review
of the ALJ’s decision from the Appeals Council. (Tr-1IT). The Appeals Council denied the

request for review, making the ALJ'determination the final decision of t®mmissioner. (Tr.

! The Social Security Administration regulations require an ALJ to follow asfiep sequential
analysis in making a determination as to “disabilitgee20 C.F.R. 88 404.1528),416.920(a)
The Sixth Circuit has summarized the five steps as follows:

(1) If a claimant is doing substantial gainful activitg., working for profitshe is
not disabled.

(2) If a claimant is ot doing substantial gainful activity, her impairment must be
severe before she can be found to be disabled.

3) If a claimant is not doing substantial gainful activity and is suffering from a
severe impairment that has lasted or is expected to lagtdontinuous period of
at least twelve months, and her impairment meets or equals a listed impairment,
claimant is presumed disabled without further inquiry.

4) If a claimant’s impairment does not prevent her from doing her past relevant
work, she is not disabled.

(5) Even if a claimant’s impairment does prevent her from doing her past relevant
work, if other work exists in the national economy that accommodates her
residual functional capacity and vocational factors (age, education, stdlls, e
she is not disabled.

Abbott v. Sullivan905 F.2d 918, 923 (6th Cir. 199®eston v. Comm’r of Soc. Sgp45 F.3d
528, 534 (6th Cir. 2001).
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5-7). Plaintiff now seeks judicial review dhe Commissioner’s final decision pursuant4®

U.S.C. 8§ 405(g) and 13&).

Blackmanwas born on October 12, 1967, and w&syearsold on the date the ALJ
rendered his decision. (Tr. 109, §389Accordingly, at all relevant timedhe was deemed a

“younger person” for Social Security purpos28.C.F.R. 88 404.1563(3316.963(d) Plaintiff

completed the eleventigrade and had previous work experience as a material handler,
dishwasher, and baggérr. 690, 703-04
. SUMMARY OF THE ALJ'S DECISION
The ALJ made the following findings of fact and conclusions of law:

1. The claimant meets the insured status meguents of the Social Security Act through
June 30, 2013.

2. The claimant has not engaged in substantial gainful activity since April 9, 2008, the
alleged onset date.

3. The claimant has the following severe impairments: cervical and lumbar angylosin
spondyitis, osteoarthritis in both hips after right hip replacement, and borderline
intellectual functioning.

4. The claimant does not have an impairment or combination of impairments that meets or
medically equals one of the listed impairments in 20 C.F.R. Part 404, Subpart P,
Appendix 1.

5. After careful consideration of the entire record, | find that the claimantheasesidual
functional capacity to perform sedentary work as defined in 20 C.F.R. 404.1567(a) and
416.967(a) except he can lift, carry, push and pull a maximum of 10 pounds frequently.
He can sit up to sikours in an eighbour workdaywith normal breaks. He can stand
and walk two hours in an eighbur workday with normal breaks. The claimant can
never climb ladders, ropes and scaffolds, butazaasionally climb stairs and ramps. He
can occasionally balance, stoop, kneel, crouch and crawl. The claimantad lioniasks
that are simple, routine, and low[] stress. He is precluded from tasks that involve
arbitration, negotiation, confrontation, directing the work of others, or being reslgonsi
for the safety of others.

6. The claimant is unable to perform any past relevant work.
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7. The claimant was born on October 12, 1967 and was 40 years old, which is defined as a
younger individual ag&8-44, on the alleged disability onset date.

8. The claimant has a limited education and is able to communicate in English.

10.Considering the claimant’'s age, education, work experience, and residual functional
capacity, there are jobs that exist igrsficant numbers in the national economy that the
claimant can perform.

11.The claimant has not been under a disability, as defined in the Social Secutritypmc
April 9, 2008, through the date of this decision.

(Tr. 17-23) (internal citations omittéd
[l . DISABILITY STANDARD
A claimant is entitled to receive Disability Insurance and/or Supplementalrityec
Income benefits only when she establishes disability within the meaning 8btha Security

Act. Seed42 U.S.C. 88 423, 1381A claimant is considered disabled when she cannot perform

“substantial gainful employment by reason of any medically determinabléecphys mental
impairment that can be expected to result in death or that has lasted or can ezldrdast for

a @ontinuous period of not less than twelve (12) montt&e&20 C.F.R. 88 404.1505, 416.905

V. STANDARD OF REVIEW
Judicial review of the Commissioner’s benefits decision is limited to a determination of
whether, based on the record as a whole, the Commissioner’s decision is supportedbitadubst
evidence, and whether, in making that decision, the Commissioner employed the pralper leg

standards.SeeCunningham v. Apfel2 Fed App’x 361, 362 (6th Cir. AWM ). Garner v. Heckler

745 F.2d 383, 387 (6th Cir. 89) Richardson v. Perales402 U.S. 389, 401 (179).

“Substantial evidence” has been defined as more than a scintilla of evidence hbhbtess

preponderance of the evidenc®eeKirk v. Sec’y of Health & Human Seryv667 F.2d 524, 535
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(6th Cir. 181). Thus, if the record evidence is of such a nature that a reasonable mind might

accept it as adequate support for the Commissioner’s lhe@akfits determination, then that
determination must be affirmedd. The Commissioner’s determination must stand if supported
by substantial evidence, regardless of whether this Court would resolve the aédaes in
dispute differently or substantial evidence also supports the opposite conclSsieMullen v.

Bowen 800 F.2d 535, 545 (6th Cit986) Kinsella v. Schwéer, 708 F.2d 1058, 1059 (6th Cir.

1983) This Court may not try the case de novo, resolve conflicts in the evidence, or decide

guestions of credibilitySeeGarner v. Heckler745 F.2d 383, 38{6th Cir. 1984) However, it

may examine all the evidence in the record in making its decision, regardiebstber such

evidence was cited in the Commissioner’s final decisi@eeWalker v. Sec'y of Health &

Human Servs884 F.2d 241, 245 (6th Cir. 1989)

V. ANALYSIS
Blackman argues that the Alefroneously calculated his residual functional capacity,
failed to accurately assess Hsedibility, and errecat step thee in the sequential evaluation
After a review of Blackman’s allegations of error and the ALJ’s opinionutitersigned finds
that remand is necessary.

A. Whether substantial evidence supports the ALJ'sesidual functional capacity
finding

1. Osteoarthritis of the left shoulder

Plaintiff argues that the ALJ wholly ignored his left shoulder osteoarthtitgep two of
the sequential analysis and when rendering his RFC determin&8fiackman’s observation that
the ALJ filed to discuss his shouldesteoarthritisat step two is accuratbutthe ALJ’s error in
this regard is harmlesglr. 17). As long as the ALJ finds the claimant to suffer from at least one

severe impairment and continues to evaluate both the clasmsevere and nesevere
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impairments at the latter stages of the sequential analysis, remand is ncanyeddsziarz v.

Sec'y of Health & Human Sery$837 F.2d 240, 244 (6th Cir. 198 Nejat v. Comm’r of Soc.

Sec, 359 F. App’x 574, 577 (6th Cir. 20Q9)Contrary to Plaintiff's argumenthe ALJ did not

ignore Plaintiff’'s shoulder impairment at later stages of his analysis. Vehenlating the RFC,
the ALJ observed that an August 2008ay showed moderate osteoarthritis in Blackman’s left
shoulder. (Tr. 20). Thus, the ALJ at least coaed the impairment, making it inappropriate to
remand on this note.

Still, Blackman maintainsthat the ALJ's RFC analysis, as it relates to his shoulder
impairment,is flawed This argument is well takenBlackman cites to a range of medical
evidencewhich he argues supports a limitation relating to the use of his left arm. Among this
evidence are the opinions of two state agency reviewing physicians, Drs. McGtbGalawell.
On January 22, 2009, Dr. McCloud conducted a review of Blackman’s meghdance and
opined that, among other limitations, Blackman would be limited to occasional overhead
reaching with the left arm. (Tr. 224). Dr. Caldwell affirmed Dr. McClougtidihgs on February
23, 2010. (Tr. 359).

It is well established that for a dsion to stand, an ALJ is not required to discuss every

piece of evidence in the recoi8eeThacker v. Comm’r of Soc. Se@9 F. App’x 661, 665 (6th

Cir. 2004). Nonetheless, if the opinion of a medical source contradicts the RFC finding..dhe A
must explain why he did not include its limitations in his determination of a claiman€s RF

See, e.qFleischer v. Astrue774 F. Supp. 2d 875, 881 (N.D. Ohio 20{'1n rendering his RFC

decision the ALJ must give some indication of the evidence upon which he is relying, and he
may not ignore evidence that does not support his decision, especially when that evidence, i

accepted, would change his analysis.”). Social Security Rulin§p9¢tates:“The RFC
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assessment must always consider and address medical source opinions. @ tes&fSment
conflicts with an opinion from a medical source, the adjudicator must explain why theropini

was not adopted3.S.R. 96-8p, 1996 WL 374184, at(July 2, 1996).

In his opinion, the ALJ did not discuss why he omitted the occasional reachiragibmit
assigned to Blackman by Drs. McCloud or Caldwell. Although the ALJ may well have
considered these state agency consultants’ opinions, the ALJ did not mention duksal m
sources in his decision, contrary to the Commissioner’s argument. The onlygstatg apinion
relating to Blackman’s physical impairments the ALJ discussed wasillandéva’s from June
2008. (Tr. 21). Dr. Villanueva did not recommend a limitation on overhead reachingsand hi
decision predates those of Drs. McCloud and Caldwell. (Tr. -B4)J. The ALJ gave little
weight to Dr. Villanueva’'s assessment because the reviewer did not have tmum@ppto
examine all of the evidence submittedtla¢ hearing level. The Court cannot infer from this
discussion that the ALJ would have rejected the opinions of Drs. McCloud and Caldwell, who
conducted their reviews later in relevant period, and, as a result, had a greatef iguand
evidence beforéhem. Because the ALJ’s calculation of Plaintiff's RFC was less restrictive than
the state consultants’ limitation, and therefore, contradicted their opinions, S68Rrequired
the ALJ to explain his decision not to include the reviewing consulteeashing limitation in
Plaintiff's RFC.

The Commissioner also maintains that remand is not required because eviuemse s
that once Plaintiff began treatment with Humira, Plaintiff had, at most, a slight restrittioe
range of motion of his left shoulder. While there may be evidence in the r€oondngthat
Plaintiff was not restricted in reaching with his left arm, the ALJ did not didussdecision to

omit the limitation suggested by Drs. McCloud and Caldwell. Relying on oth@mmafionin
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the record to explain that omission would require the Court to engagstimoclkationalization
that is prohibited. The undersigned’s review of the ALJ’s decision is limitedrisideration of

the reasoning supplied by the AlSee Simpson v. Comm’r of Soc. S&44 F. App’x 181, 192

(6th Cir. 2009) Martinez v. Comm’r of Soc. Se692 F. Supp. 2d 822, 826 (N.D. Ohio 2010)

The Commissioner also purports that remand is not necessary becausstixieny
establishedhat an inabilityto reach above shoulder level would néfeat Plaintiff's ability to
perform the jobs the ALJ relied upon for his step five finding. (Tr. 707). However, based on a
reading of the hearing transcript, the VE never expressly indicatethihdimitation would not
alter the available jobs. Dugnthe hearing, Plaintiffs counsel added the following two
limitations to the ALJ’'s controlling hypothetical question: (1) that the individual woeld b
unable to reach above shoulder level with the left arm, and (2) that the individual could not look
up, down, or from sidéo-side. (d.). The VE responded that limitations in turning one’s head
from sideto-side would not affect the jobs named, but all sedentary occupations require an
individual to be able to look up and down. (Tr. 7A@8). Regarding theeaching limitation, the
VE was silent. Due to the VE's failure to speak to the limitation, particulargngivat the VE
specifically explained that turning from sitteside would not affect the jobs named, the
transcript fails to show that the reachimgitation would not have altered the VE’s finding as to
available work. Accordingly remand is necessary for the ALJ to addresdatieeagency
doctors’ opinions regarding Plaintiff's shoulder limitations, as well as otgeifisant evidence
in the record relating to this impairment, and provide a reasoned explanatiorway &ny

limitation may not be included in the RFC.
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2. Cervical spine movement

Blackman also argues that the ALJ failed to consider his restricted abilityve hi®
neck due to cervical ankylosing spondylitis. According to Plaintiff, the eveddemonstrates
that he was unable to look from sitteside or up and down, and the RFC should have been
included limitations accounting for these limitations. Among other evidence, Plaiotés a
physical examination in July 2010 showed he was severely limited in the ranggiah m his
neck and was unable to touch his chin to his chest or raise his chin. (Tr. 533). In March 2011,
Dr. Yue found markedly reduced extension and flexion in Plaintiff’'s neck (Tr. 590).

The Commissioner argues that substantial evidence supports the ALJ’'s decision tha
Plaintiff suffered no limitations in neck movement. In support of this argument, the
Commissioner notes that the evidence Plaintiff dibdadicatinga limited range of motion arose
when Plaintiff was not taking Humira, which was shown to improve his symptoms. Therefore
according to the Commissioner, Plaintiff experienced less functionadityhtk would have, had
he been on Humira.

When formulating the RFC the ALJ acknowledged that Plaintiff suffered feawical
ankylosing spondylitis as evidence by an August 2088yx (Tr. 20). The ALJ then stated that
Plaintiff's pain began to improve in November 2009 once he started takimiyaddd.). While
this observation may imply that Plaintiff had a greater range of motion in His thecALJ did
not actually observe that Plaintiff's ability to move his neck improved, nor isat tbewhat
extent Plaintiff's range of motion purpedly increasediue to the drug. The ALJ’s decision
does not otherwise elaborate on Plaintiff's neck impairment.

During the administrative hearing, the VE testified that looking from-tsickéde would

not affect the sedentary jobs named and relied upon by the ALJ at his step five findid@@7§T



As a result, any error by the ALJ failing to fully consider Plaintiffleged limitation in looking
to theside was harmless. Nevertheless, the VE also testified that an individual naix¢ be
look up and down to perform any sedentary job. (Tr.-08)/ Therefore, Plaintiff may have
been prejudiced by the ALJ failing to fully consider such limitation.

Because remand is necessary for the ALJ to more fully evaluate PlaingtBoarthritis
of the left shoulder and its impact on his ability to work, the ALJ should also more dakyder
Plaintiff's ability to move his neck order to look up and downlif the ALJ finds Plaintiff is not
limited in thisregard the ALJ should clearlgirticulate whyhe so finds.

B. Whether the ALJ erred in evaluating Plaintiff’s credibility

It is the ALJ’s responsibility to make decisions regarding the credibility ofessis.
“An ALJ’s findings based on the credibility of the applicant are to be accorded grigat aed
deference, particularly since [the] ALJ is charged with the duty of observingnasg/s

demeanor and credibility.¥/ance v. Comm’r of Soc. Se260 F. App’x 801, 806 (6th Cir. 2008)

(citing Walters v. Comm’r of Soc. Sett27 F.3d 525, 531 (6th Cir. 1997)Notwithstanding, the

ALJ’s credibility finding must be supported by substantial evideW&dters 127 F.3d at 531as

the ALJ is “not freeto make credibility determinations based solely upon an ‘intangible or

intuitive notion about an individual's credibility.’Rogers v. Comm’r of Soc. Set86 F.3d 234,

247 (6th Cir. 2007§guotingSSR 967p).

The SixthCircuit follows a twestep process in the evaluation of a claimant’s subjective

complaints of disabling pai20 C.F.R. 8§ 404.1529(afRogers 486 F.3d at 24 Duncan v. Sec’y

of Health & Human Servs801 F.2d 847, 85834 (6th Cir. 1986)Felisky v. Bowen35 F.3d

1027, 103A0 (6th Cir. 1994) First, the ALJ must determine whether the claimant has an

underlying medically determinable impairment which could reasonably betegp®cproduce

10
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the claimant’'s symptomsRogers 486 F.3d at 247 Second, if such an impairment exists, then

the ALJ must evaluate the intensity, persistence and limiting effects of the sysnptothe
claimant's ability to workld. The ALJ should consider the following factors in evaluating the
claimant’'s symptoms: the claimant's daily activities; the location, durationudrey and
intensity of the claimant’'s symptoms; any precipitatimgaggravating factors; the type, dosage,
effectiveness and side effects of any medication taken to alleviate the symjpéatmsent, other

than medication, the claimant receives to relieve the pain; measures used bymnihat dia
relieve the symptoms; and statements from the claimant and the claimant’s treating and

examining physiciansld.; seeFelisky, 35 F.3d at 1039-4BSR 967p.

Here, in determining Blackman’s credibility, the ALJ followed the -step process,
finding that Blackman’s impairments could be expected to cause the symptonegld.[Tr.
20). However, the ALJ went on to find the effects of Plaintiff's symptoms wereradible to
the extent theywereinconsistent with the RFC findindgd().

Later in his opinion the ALJ provided reasons that support his credibility analysis. The
ALJ observed that medication improvedt, least to some extent, Plaintiff's sgtams arising
from his orthopedic ailments. (Tr. 20, 310). Although Plaintiff notes that Dr. Yue speculated
that, “even if [Blackman] has been taking Humira on a regular basis, he rhagwtilsignificant
functional limitations” (Tr. 554)treatment reards show Humira provided some reli¢Gee
e.g., 310). For instance, in November 2009, Plaintiff told Dr. Krofina that Humira helped wi
his pain, he was able to move better, and he was less tired and achy. (Tr. 308, 316). Additionally,
the ALJ observed Plaintiff reported hip replacement surgery provided w@likisf pain. (Tr. 20

21, 692).
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The ALJ also explained that Plaintiff's orthopedic problems hadigied for some
period of timeand havenot occurred suddenly. (Tr. 21). Building on this thought, the ALJ noted
that Plaintiff was capable of performing a job that exceededassgnedRFC of modified
sedentary workdespite suffering frommanyof the conditions he opined now limited hi(id.).

The ALJ did not ieéntify what job he referretb in his opinion, but it appears to have been
Plaintiff's job as a material handler, which was performed at the heasly (@v. 703). Plaintiff

quit this job in March 2008, one month before he alleges he became disabled, because he had
lost his socialsecurity benefits and needed to stop working in otddosecome eligibleonce

again (Tr. 173A). While this evidencarisegust outside of the disability period and is of lesser
import, Plaintiff's ability to perform such work does provide some ground to undermine the
credibility of his complaints as related to his limitations, particularly given tlaatt®f suffered

from some of these impairments at a time when he was able to perform heavy work.

Plaintiff also argues that the ALJ erred ims credillity determination by failing to
discuss any of the factors set forth in the regulations. Neverthatess,J is not requiredo
explicitly discussall of the credibilityweighing factors identifi@ in the regulations, as long as

the ALJ considered masf not all, of the factorsBowman v. Chaterl32 F.3d 32 (Table), 1997

WL 764419, at *4 (6th Cir. Nov. 26, 199{)er curiam)see alspCross v. Comm’r of So&ec,

373 F. Supp. 2d 724, 733 (N.D. Ohio 20@5The ALJ need not analyze all seven factors

identified in the regulation but should provide enough assessment to assure a reg@wing
that he or she considered all relevant evidéhce-ere, the ALJ onsidered a number of the
factors listed in the regulations. The ALJ noted the effectiveness of Plaimi&dication,

treatmenin the form of surgeryRlaintiff's activities,and statements from Plaintiff. (Tr. 20).
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Plaintiff is correct in observinghat the ALJ has a duty to provide a rational, Ron

conclusory explanatiofor his credibility analysis.SeeSSR96-7p,1996 WL 374186at *6-7.

While the ALJ’s credibility determination is not a model to follow, it providgé@ent grounds
for his determination. Given that remand is necessary for the Adddi@ss error at other steps
in the disability determination, the ALJ is encouraged to more clearly atéduils credibility
determination upon remand.

C. Whether the ALJ erred in determining that Plaintiff's impairment or combi nation
of impairments did not medically equal a listed impairment

Plaintiff takes issue with the ALJ’s step three finding on a number of grouRulst,
Plaintiff argues that the ALdrred in concluding that his impairments of ankylosing spondylitis
and bilateral hip osteoarthstdid not meet or medically equal Listings 14.06€1.02A, and
relatedly, that the ALJ failed to sufficiently articulate the listing analysigeiation to these
impairments. Additionally, Blackman maintains that the ALJ should have procured medical
expert testimony on the issue of equivalency.

The third step of the disability evaluation process asks the ALJ to compareinientia
impairments with an enumerated list of medical conditions found in the Listing @irimgnts

set forth in 20 C.F.R. Part 404, Subpart P, AppendixSee20 C.F.R. 88 416.920(a)(4)(iii)

404.1520(a)(4)(iii) Turner v. Comm’r of Soc. Se@81 F. App’x 488, 491 (6th Cir. 2010)he

Listing of Impairments recites a number of ailments which the Social Secutitynstration

has deemed “severe enough to prevent an individual from doing any gainful aoctigéaydless

of his or her age, education, or work experien2€.C.F.R. 88 416.925(a404.1525(a) Each
listing describes “the objective medical and other findings needed to shestyiteria of that

listing.” 20 C.F.R. 88 416.925(c)(3304.1525(c)(3)
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A claimant will be deemed disabled if his impairments meet or equal one of these
listings. In order to “meet” a listing, the claimant must satisfy all of the listingisnegents.

Rabbers v. Comm’r of Soc. Se682 F.3d 647, 653 (6th Cir. 2009Howe\er, if the claimant

does not meet all of the listing’s requirements, he may still be deemed disabled if his

impairments “medically equal” the listing in question20 C.F.R. 88 416.926(b)(3)

404.1526(b)(3) To do so, the claimant must show that his impairments are “at least equal in

severity and duration to the @rta of any listed impairment.20 C.F.R. 88 416.926(a)

404.1526(a)
1. Listing 1.02A
Plaintiff argues that the ALJ erroneously determined his bilateral hiparthetis did
not meet or medically equal Listing 1.02A. Howeverg@dew ofthe record shows the ALJ’s
determinatiorfinds substantial support. Listing 1.02A requires:
Major dysfunction of a joint(s) (due to any caus€haracterized by gross
anatomical deformity (e.g., subluxation, contracture, bony or fibrous ankylosis
instability) and chronic joint paiand stiffness with signs of limitation of motion
or other abnormal motion of the affected joint(s), and findings on appropriate
medically acceptable imaging of joint space narrowing, bony destmctir

ankylosis of the affected joint(s). With:

A. Involvement of one major peripheral weigb¢aring joint (i.e., hip, knee, or
ankle), resulting in inability to ambulate effectively, as defined in 1.00B2b.

20 C.F.R. Pt. 404, Subpt. P, 8§ 1.02Anability to ambulate effectivelyis defined as an extreme

limitation of the ability to walk that interferes njeseriously with an individuad' ability to

initiate, sustain, or complete activitied. 8 1.00B2b(1). Ineffective ambulations generallya

limitation so serious that it does not permit ambulation without the use of délahassistance

device limiting the use of both upper extremitigls. Examples of ineffective ambulation include
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the inability to walk without the use ofvealker, two crutches, two canes, or an inabtityarry

out routine ambulatory activities, such as shopping and bariking.1.00B2b(2).

In concluding that Plaintiff did not meet or equal the relevant gstine ALJ explained
that Blackman “remains capable of ambulating effectively.” (Tr. 18). Hfagdides not contend
that the record reflectsn inability to ambulate as required by the listing, nor has he pointed to
any evidence showing so.The record lads support to the ALJ's observation regarding
Plaintiff's ability to walk. As part of his application for benefits, Plaintiff subrditte
Functioning Report. (Tr. 14986). Thoughthe report was completeshrlier on in tle disability
period, before Platiff's hip condition somewhat worsened, the report indicated that Plaintiff
was able teshop wash dishes and clean his kitchen, take out the trash, and do laundry. {Tr. 152
In March 2010, before his hip replacement surgBigckman’s doctorslescribed that hevas
“walking ok,” though hehada “slightly antalgic gait.” (Tr. 499, 533). The ALJ observed that
after Plaintiff's hip replacement surgery in March 2011, Plaintiff was ableal& with the
assistance of one cane. (Tr. 20)Thus, subsintial evidence belieshé ALJ’'s finding that
Plaintiff's ability to ambulate was not so severely impaired that it fulfilled thenegent of the
listing.

Blackmanchallenges the level of the ALJ’s articulation at step thide.contends that
the ALJ filed to conduct a sufficient analysis of whether the evidence presented met od equale

the requisite listing In Reynolds v. Comm’r of Soc. Set24 F. App’x 411, 415 (6th Cir. 2011)

the Sixth Circuit observed that “the ALJ needed to actually evaluate the exjdempare it to
. . the Listing, and give an explained conclusion, ndeo to facilitate meaningful judicial
review.” Howeverdecisiondn this district relying on Sixth Circuit case lawmave statedhat a

“heightened articulatidrstandard at stefhtee is not requirecsee, e.g.Walker v. Astrugl:12

15


https://a.next.westlaw.com/Document/N0377EE619F4811E3B3E29D0C48A0087F/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.Default)
https://a.next.westlaw.com/Document/If26517eb5ee811e0a8a2938374af9660/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)
https://a.next.westlaw.com/Document/I04a32f9779ae11e287a9c52cdddac4f7/View/FullText.html?transitionType=UniqueDocItem&contextData=%28sc.Search%29

CV-01284, 2013 WL 591968, at *4 (N.D. Ohio Jan. 18, 20E®ort and recommendation

adopted 1:12CV-1284, 2013WL 592008 (N.D. Ohio Feb. 14, 20t3Marok v. Astrue No.

5:08CV-1832, 2010 WL 2294056, at *3 (N.D. Ohio June 3, 20tdin@ Bledsoe v. Barnhayt

No. 044531, 2006 WL 229795, at *411 (6th Cir. Jan. 31, 2Q06Here, it appears the ALJ

evaluated the evidencand went on to articulate why Plaintiff's impairment did not meet or
eqgual Listing 1.02A in a manner that permits revjand his decision is supported by substantial
evidence in the record.

2. Listing 14.09

Similarly, Blackman maintains that his cervical and lumbar ankylosing sposidyet or
medically equaled the requirente of Listing 14.09. Listing 14.09, relating to cases of
inflammatory arthritis,directs a presumption of disability upon a showing aflammatory

arthritis involving the axial spin€20 C.F.R. Pt. 404, Subpt. P, App. 1 8§ 14.@é8ectiveJune 7,

2011 to June 12, 2012 In adults, inflammatory arthritis involving the axial spine may be
associatedvith disorders such askylosing spondylitisild. The Commissioner is to evaluate
inflammatay arthritis under the listings in the following manner:

) Listing-level severity in 14.09A and 14.09C1 is shown by an impairment
that results in an “extreme” (very serious) limitation. . . . In 14.09C1, if
you have the required ankylogfsxation) of your cervical or dorsolumbar
spine, we will find that you have an extreme limitation in your ability to
see in front of you, above you, and to the side. Therefore, inability to
ambulate effectively is implicit in 14.09C1, even though you might not
require bilateral upper limb assistance.

Id. Listings 14.09C1 further defines the required ankylosis, or fixation, of the donisat or
cervical spindgo beat 45° or more of flexion from the vertical position (zero degré&$s.F.R.

Pt. 404, Subpt. P, App. 1 § 14.09CThis fixation must be shown by appropriate medically

acceptable imaging and measured on physical examingtion
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Here, the ALJ determined that Plaintiff, though he suffered from ankylosing sp@ndyl
of the cervical and lumbar spine, did not meet or equalistieg, because Plaintiff's spine was
“not bent.” (Tr. 18). The ALJ also stated that Plaintiff remained capable of amlulat
effectively. (d.).

Plaintiff argues that the ALJ erred in finding that $sneis not bent, and moreover, that
evidence in the record duplicates the criteria of Listing 14.09. Regarding tregurann his
cervical spine, Plaintiff notes that in June 2009, Dr. Cheung Cho Yue performed aaphysic
examination that involved an occipio wall test. (Tr. 3385). An occiput to wall test is used to
evaluate the progression of a loss of cervical range of mbtidhe individual stands with his
heels and scapulae touching the wall. Normally in this position, the occiput, or backeathe
should touch the wall. Dr. Yue observed that the distance from Blackman’s occiput east at |
ten inches from the wall. (Tr. 335). In October 2009, Dr. Jihad Jaffer observed th#tfBlai
cervical lordotic curvature was decreased, indicatimgoemality. (Tr. 320). In Januai3011,

Dr. Brendan Patterson commented on Plaintiff's stooped posture. (Tr. 568).

Plaintiff also points to evidence which he argues establishes serious limitations in
cervical movement. For example, in October 2@8aintiff's physical exam showed his neck
movement was “extremely limited” in all planes (Tr. 316), and in July 2010, Dr. Yue found
Plaintiff had a markedly reduced range of motion in his neck, especially wighston and
flexion. (Tr. 530).

The Commisioner maintains that remand is not warranted on this allegation of error
because Plaintiff has failed to come forward with evidence showing that heemegthrements
of the listing and failed teshow that there exist other findings of at least equalicaé

significance to the criteria. The Commissioner notes that Plaintiff has not gpdmtéhe

2 Rheumatology Secret256 (Serling G. West, ed, 2nd ed. 2002).
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necessary imaging to establish a curvature in the cervical spine. Additidhallommissioner
argues that the listing requires the claimant’s inabilityee in front, above, and to the side to be
So extreme that it results in an inability to ambulate effectiva@lye Commissioner points out
thatPlaintiff has not shown his neck impairment has such an effect on his ability to walk.
Plaintiff’'s assertion that the ALihaccuratelystatedhis back is not bentaises some
concern The medical evidence in the recoBlackman points toshows some degree of
abnormalcurvaturein his cervicalspine. Because the ALJ stated Plaintiff's spine is “not bent,”
it is uncler whether the ALJ misinterpreted the evidence, ignored the evidence, od,nstea
analyzed the evidence and intended to communicate that Plaintiff's spine was ntu thent
degree the listing requires. On the other h&aintiff bears the burden of proving thia¢ meets

or equals disting. Burress v. Secretary835 F.2d 139 (6th Cir. 1987)Listings are to be

interpreted strictly, and the plaintiff must present specific medical inform&ti@stablish the

existence of all elements of thsting. SeeFoster v. Haltey 279 F.3d 348 (6th Cir. 2001While

Plaintiff’'s spine may exhibit someurvature andimited range of motionit appears that for a
showing of equivalency, daimant wouldalsoneed to establish that spinal fixatimsuls in an
inability to ambulate effectivelyBlackman does not argue that the fixation in his cervical spine
affected his ability to walk, and the ALJ observed that Plaintiff's abilityatobuate was
unimpaired. Neverthelessbecauseéemand is necessary on other grounds, the ALJ slotaricly
his statement regarding thendin Plaintiff's spine and his analysis under Listing 14.09.

3. Medical Expert Testimony

Blackman argues that the ALJ erred in failing to procure medical expémday about
whether he medically equaled a listed impairmddiaintiff cites Social Security Ruling S&,

which states that

18


https://a.next.westlaw.com/Document/Ic761de31955c11d9a707f4371c9c34f0/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.Default)
https://a.next.westlaw.com/Document/I08fd684379ca11d99c4dbb2f0352441d/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)

[L] ongstanding policy requires that the judgmena @hysician(or psychologist)
designated by the Commissioner on the issue of equivalence on the evidence
before the administrative law judge . . . must be received into the record as expert
opinion evidence and given appropriate gixi

Social Security Ruling (*SSR”) 96p, 1996 WL 374180 at *3 (July 2, 1996lmportantly, he

ruling explains that when an ALJ determines equivalency is not established, thremeito
receive expert opinion evidence into the record can be satisfied by a DysBleilermination
and Transmittal form or other document that reflects the findings of the cantsnthis signed

by the consultant.d.; Bridges v. Comm’r of Soc. Set:09CV-2872, 2011 WL 1113442 (N.D.

Ohio Jan. 122011) report and recommendation adopielt09-CV-2872, 2011 WL 1113430

(N.D. Ohio Mar. 24, 2011).Here, the opinions of two medial consultants were in the record, in

the form of Drs. McCloud and Caldwell's signatures on the Disability Detetimimand
Transmittal forms and their own Physical Residual Functional Capacityshssets. (Tr. 3(B1,
22128, 359). Additionally, Dr. Villanueva completed a Physical Residual Functional Cgpacit
Assessment on June 23, 2008. (Tr. 177-84).
As theruling explains,additional medical expert evidenceasly required under two
circumstances, both of which are discretionary:
1. “When no additional medical evidence is received, but in the opinion of the
administrative law judge . . the symptoms, signs, and laboratory findings

reported in the case record suggest that a judgment of equivalence may be
reasonable;” or

% Specifically, SSR 9®p provides: The signature of a State agency medical or psychological
consultant on an SS831-U5 (Disability Determination and Transmittal Form). ensures that
consideration by a physician (or psychologist) designated by the Caomeishas been given

to the qustion of medical equivalence at the initial and reconsideration levels of iatiatine
review. Other documents, including the Psychiatric Review Technique Form and variaus othe
documents on which medical and psychological consultants may record their findiggasma
ensure that this opinion has been obtained at the first two levels of administeaiexe” 1996

WL 374180 at *3.
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2. “When additional medical evidence is receivéthttin the opinion of the
administrative law judge. . . may chage the State agency medical or
psychological consultant’s finding that the impairment(s) is not equivalent in
severity to any impairment in the Listing of Impairments.”

SSR 966p, 1996 WL 374180, at *4Plaintiff has not shown that further action was necessary by

the ALJ in the present casé€irst, Plaintiff points to no evidence showing that thelAlelieved

a finding of equivalence was reasonable.xtN8lackman does not show that the ALJ thought
the consultant’s finding of neequivalency would have changedPlaintiff argues that an
updated expert opinion was need, because the ALJ gave little weight to Dr. \Wd&napinion
because the physician did not review evidence that was submitted at thg heaein(Tr. 21).
While it is evident that the ALJ disagreed with Dr. Villanueva's RFC recomntiendale to

the reviewer’s evaluation of andomplete record, it was not apparent that the ALJ would have
also disagreed with Dr. Villanueva’s equivalency determination.

Additionally, Plaintiff mistakenly argues that there were no other opinions on
equivalency rendered by a state agency physicigwth Drs. McCloud and Caldwedbnsidered
whether Plaintiff's impairments met or equaled listing leaeal] they conducted their reviews at
a later date in the dability period. The ALJ, however, did not discuss these doctors’ opinions
while making hs listing determination.

At the ALJ level, responsibility for deciding medical equivalence rests watthl. 20

C.F.R. 8 404.1526(e)in determining medical equivalence, it is proper for an ALJ to rely upon a

state agency medical coisunt’'s opinion that a claimant’'s impairment(s) does not meet a

Listing. SSR 966p, 1996 WL 374180, * 3 (July 2, 1996)Because renmma is otherwise
necessary fothe ALJ to reevaluate Plaintiffs RFGhe ALJ will have the opportunity to
determine whether he wishes to rely on the state agency opinions in the regarding

equivalence, or if he believes that additional expert testynsneeded.
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VI. DECISION
For the foregoing reasons, the Magistrate Judge finds that the decision of the
Commissioner is not supported by substantial evidence. Accordingly, the\GI@ATES the
decision of the Commissioner and REMANDS the case t&dieeal Security Administration.
IT IS SO ORDERED.
s/ Kenneth S. McHargh

Kenneth S. McHargh
United States Magistrate Judge

Date: March 13, 2014.
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