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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF OHIO
EASTERN DIVISION

LAQUITA JACKSON, Case No. 1:12 CV 2772
for other S.T., aminor,
Plaintiff, MagistrateJudgeJameR. Kneppll
V. MEMORANDUMOPINION AND
(RDER

COMMISSIONER OF SOCIAL SECURITY,

Defendant.

INTRODUCTION

Plaintiff Laquita Jackson, on behalf of hamor child S.T., appeals the administrative
denial of supplemental securitycome (SSI) bend$ under 42 U.S.C. § 1383. The district court
has jurisdiction over thisase under 42 U.S.C. § 1383(c)(3)eTarties haveansented to the
exercise of jurisdiction by the undersigned inadance with 28 U.S.C. § 636(c) and Civil Rule
73. (Doc. 13). For the reasons given belde Court affirms theCommissioner’s decision
denying benefits.

PROCEDURAL BACKGROUND

Plaintiff filed S.T.’s application for SQIn June 24, 2009, alleging a disability onset date
of May 15, 2003, S.T.’s date of Hirt(Tr. 132-34). Her applicatiowas denied initially (Tr. 87-
89) and on reconsideration (B6-102). Plaintiff, representday counsel, requested a hearing
before an Administrative Law Judge (ALJ).r(®5-66, 76-82). Plaintiff, S.T., and Arthur
Newman, M.D., a medical expert (ME), testifiadthe hearing, after vi¢ch the ALJ found S.T.

not disabled. $eeTr. 14-31, 35-64). The Appeals Councilngkrd Plaintiff's request for review,
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making the hearing decision the final decisiontttdé Commissioner. (Tr. 1-3); 20 C.F.R. 88§
416.1455, 416.1481. On November 6, 2012, Plaintdéifthe instant case. (Doc. 1).
FACTUAL BACKGROUND
Born May 15, 2003, S.T. was six-years old andsidered a preschooler on the date her
SSI application was filed; however, she hadahed the level of “school-age” by the time the
ALJ made his decision on August 17, 2011. ¢0). 20 C.F.R. 88 416.926a(h)(2), ()(2).

Disability Reports

Plaintiff alleges S.T. has been disabled since birth due to Attention Deficit Hyperactivity
Disorder (ADHD) and a behaviodisorder. (Tr. 132, 136). In disability report, Plaintiff
reported S.T. was in second grade but not in spedigation classes. (Tt40). S.T. was taking
Adderall for ADHD and Clonidinéor sleep, and experienced ndesieffects. (Tr. 138, 158-59).

Plaintiff filled out a funtion report and indicated S:3.abilities to communicate and
progress were limited. (Tr. 147). Specifically, Scduld not deliver telephone messages, explain
why she did something, talk to friends, readitzdpetters of the alphaheread and understand
stories in books, write in longhand, or tell tin&r. 147-48). S.T. was working on improving her
reading and math skills. (Tr. 148). Plaintiffsal reported S.T.’s ipairments affected her
behavior toward other peoplegclading hitting or kicking peopl when she was upset. (Tr. 150).
According to Plaintiff, S.T. euld be friendly but would “flyoff the handle” when asked to do
work. (Tr. 151).

After S.T.’s claim was initially denied, &htiff reported S.T. had severe ADHD, anger
issues, and temper tantrumsr.(I56). She also indicated S.T. would misbehave so she could
“be by herself” and she had trouble completing tasks at school and at home. (Tr. 156). Plaintiff

said S.T.’s grades improved when she was on medication. (Tr. 156).



Plaintiff continued to neort aggressive behavior, wd changes, and difficulty
concentrating, but indicated S.T. was “doingtiéelibetter” with new medication. (Tr. 165, 180).

Academic Reports, School Evaluations, and | ndividualized Education Program (I EP)

S.T.’s first grade report card showed gleeeived mostly A’'s and some B’s in her
classes. (Tr. 185). Her second gradport card also revealed stlg A’s and B’s. (Tr. 184, 305).
Academic testing revealed S.T. was “working abgkede level in almost every area” and “[n]o
specific educational needs¢gve] noted[.]” (Tr. 199).

On November 18, 2010, speech-languagéhgiagist Camille George, CCC-SLP,
assessed S.T.’s communication skills as pa@roEvaluation Team Report (ETR). (Tr. 201).
S.T. was “very cooperative and attentive thiomugt the evaluation.” (Tr. 201). S.T.’s classroom
teacher reported no concerns about her abilityrtderstand lessons and directions or express
what she knew. (Tr. 201). Ms. George found S.€xpressive and receptive language abilities
“well within normal limits.” (Tr. 201).

On December 17, 2010, school psychologistyM&ilson, M.A.Ed., J.D., evaluated S.T.
as part of the ETR and noted she had beagndised with ADHD. (Tr. 196). She noted S.T.
demonstrated behavior “currently described byteacher as periodic and infrequent.” (Tr. 196).
Ms. Wilson also noted S.T. had difficulty hding disruptions in daily routine but “respond[ed]
appropriately to a flexible-yet-consistent scHedwith her teacher and an opportunity to be
helpful in the classroom.” (Tr. 196). “Acaderally, her teacher report[ed] no concerns other
than those directly related to her osicaal behavior outbursts.” (Tr. 196).

Dr. Wilson administered the Wechsler Intelligence Scale for Children, Fourth Edition
(WISC-IV) and the Woodcock-Johnson Il TestsAafhievement (WJ-111) in January 2011. (Tr.

197-98). WISC-IV testing revealed S.T. was fuoeting in the average tugh-average range for



her chronological age. (Tr. 19%)VJ-1ll testing revealed S.T. wgerforming above grade level
in almost every area, consistent with her cognitivigtal(Tr. 199).

Dr. Wilson also conducted a behavioral etvation and social-emotional assessment as
part of the ETR. (Tr. 203-04). B!s mother reported severe diptive behavior at home, but her
second-grade teacher diddt see[] a significant dgee of ongoing behaviak problems[.]” (Tr.
204). However, her teacher did e@&.T. was occasionallyithdrawn, pessimig, or sad but her
occasional outbursts had lessened in intersity frequency since the beginning of the school
year. (Tr. 204). Dr. Wilson foun®.T. would likely need support for transitions, a plan with
coping techniques, and individuai reinforcement. (Tr. 204).

The ETR team determined S.T. was notarotionally disturbed child under state law.
(Tr. 205). While S.T. had difficulty maintaininfgiendships, she could builetlationships at an
age-appropriate level. (Tr. 205). Further, whil&.Sxhibited inappropriate behavior at times, it
was not to a “marked degree.” (Tr. 205). THeuynd her behavior problems infrequent, short-
lasting, and not severe, and ribt8.T. “[could] go weeks omonths withouta significant
problem.” (Tr. 205, 207). In addition, they foundl'Sdid not exhibit a “general or pervasive
mood of unhappiness or depression[.]” (205). They concluded S.T. had “a documented
medical condition that [] periodally interfere[d] with her academic functioning despite above
average ability and academic achievement” whrelguire[d] specially designed instruction to
directly address.” (Tr. 208).

On February 21, 2011, S.T.'s father methwschool staff to discuss the ETR and
implement an IEP. (Tr. 187-94). The team notell ®as performing at cabove grade level in
all academic areas which was consistent with her cognitive ability. (Tr. 188). Nevertheless, S.T.

was sad and/or withdrawn at times, had ocradi and unpredictable outbursts, and difficulty



handling routine changes. (Tr. 188). Her fatheentioned he would like her to control her
aggression. (Tr. 188).

The ETR team felt S.T. needed assistamgeher behavior was not severe enough to
warrant placement in a handicapped progrann. £D8). Thus, they developed an IEP that
implemented a reward system for good behaviar example, positive behavior would be
rewarded with activity S.T. identified as nelag and enjoyable, such as five minutes of
computer time or performing tasks as a teacheglper. (Tr. 190). Further, when S.T. became
angry or frustrated, she woulidl but a feelings chart and chama coping strategy. (Tr. 190). As
part of the plan, S.T. was also given extentii@@ and frequent breaks duy statewide testing.
(Tr. 192).

Counsdaling and M edication M anagement

S.T. received early child mental healtiounseling at the Achievement Center for
Children in 2006 and 2007. (Tr. 215-23). Treatment goals included helping S.T. control
demanding behaviors and speak in a calm vdi€e. 221). Treatment notes indicated S.T.
“sometimes” demonstrated a bossy and demantting at daycare, but it was not interfering
with peer or teacher interactions. (Tr. 22PJaintiff and S.T. stopped attending scheduled
sessions, and attempts to contact Plaintdf t@lephone and mail were unsuccessful. (Tr. 223).
Thus, S.T. was discharged from treatmenfddure to comply with treatment. (Tr. 223).

In April 2009, S.T.’s pediatrician refedeher to Applewood Center (Applewood) for
suspected ADHD and oppositional defiance diso (ODD). (Tr. 225, 235). According to
Plaintiff, S.T. got along Wwh her peers “some days” bier school was concerned about
aggression, inattention, and impulsive behavidr. 227-28). Plaintiff also reported S.T. was

suspended twice for aggression, had poor foams, received all D’s in regular education



classes. (Tr. 228-29). At theitial evaluation, the terapist recommended testing and possibly
medication. (Tr. 236).

In June 2009, clinical nurse specialist Toby Bourisseau interviewed S.T. for a psychiatric
evaluation at Applewood. (Tr. 239-42). AccordingSd'.’s father, she had temper tantrums at
home and school, stomped her fédatked, talked back, and tried to hit. (Tr. 239). She was also
“a bully at school and daycare”, had trouble paying attention, and was suspended for punching a
peer. (Tr. 239). On examination, S.T. was plagsaolite, and cooperatv (Tr. 241). She had
clear, logical thought process; no tics; no psyebimr agitation/retardation; no delusions; intact
attention span; average fundksfowledge; intact insighaind judgment; and appropriate abstract
reasoning for age. (Tr. 241)\urse Bourisseau diagnos@®HD and ODD, assessed a global
assessment of functioning score (GAF) of, 31d recommended Adderall. (Tr. 241-42).

Plaintiff met with Nurse Bourisseau inlyi2009 and indicated S.T. was sleeping better
but her behavior was still the same, i.e., hyperaand aggressive. (Tr. 246). Nurse Bourisseau
increased S.T.'s Adderall dosage and prescrifiedidine for sleep gturbance. (Tr. 246).

Accompanied by her parents, S.T. returteedlurse Bourisseau in November 2009. (Tr.
260). Her parents reported S.Trisedication wore off in the #frnoon resulting in increased
symptoms. (Tr. 260). S.T. was doing well in schoeteived all A’s, and had been student of the
week. (Tr. 260). She was sleeping and eating \aelli took medication gsrescribed with no
reported side effects. (Tr. 260). S.T.’s examination was normal; she was pleasant, polite, and

engaged easily; had a good mood &l range of aféct; her thought pross was clear; and she

1.The GAF scale represents a “clinician’s judgtheof an individual’s symptom severity or
level of functioning. Amedan Psychiatric Associatiomiagnostic & Statistical Manual of
Mental Disorders 32—33 (4th ed., Text Rev. 200@QYM-IV-TR. A GAF score of 55 indicates
“moderate symptoms (e.g., flat affect and wmstantial speech, occasional panic attacks) OR
moderate difficulty in social, occupational,smhool functioning (e.g., few friends, conflicts with
peers and co-workers)ld. at 34.



demonstrated no psychomotor agitation/retarda(ibn.260). Nurse Bourisseau increased S.T.’s
Adderall dosage. (Tr. 260). At a follow-up visit, S.T.’s parents reported her behavior had not
changed, i.e., she was still hypdnae in the afternoons when heedication wore off. (Tr. 261).
Nurse Bourisseau discontinued Adderall and piesdrVyvanse, as S.T.’s parents reported her
sister, also diagnosed with ADHIWwas benefiting from Vyvanse apposed to Adderall. (Tr.
261).

Throughout the beginning &010, Plaintiff generally repted S.T. was more focused
and her behavior improved but her symptoms isidieased in the afternoons at daycare and at
home. (Tr. 262, 283-84, 293). S.T.'s mental taexaminations were normal and Nurse
Bourisseau continued to adjust S.T.’s ncatibn dosage. (Tr. 262, 283-84, 293). By June 2010,
S.T. show “some progress” with her medioat regimen and Nurse Bourisseau kept her
medication the same. (Tr. 294).

In October 2010, S.T. saw Donna Zajc, RMit Applewood for medication management.
(Tr. 310). Plaintiff said S.T. fought with herstr at home sometimes but had no behavioral
problems at school and received A’'s and B’s. (Tr. 310). Her examination was normal and her
medication regimen wantinued. (Tr. 310).

S.T.’s status at follow-up appointmernin December 2010 and January 2011 generally
remained unchanged. (Tr. 308-09). In 2011, Sdntioued to do well academically but had
occasional outbursts at school when other children called her names. (Tr. 306-07). On April 11,
2001, S.T.’s parents reported she had been aotih@t school, including turning over a desk,
flipping over a chair, and refusing cooperate. (Tr. 306). They alswlicated S.T. was small for
her age and was taking Pediasure to help wrttwth. (Tr. 306-07). Her medication dosage was

increased and continued. (Tr. 306-07).



Consultive Psychological Evaluation

On October 2, 2009, Joseph Konieczny, Phderformed a psychological evaluation
when S.T. was six-years old.r(1248-50). S.T.’s parents reported she beigking medication
for ADHD in June 2009 which alleviated her syims. (Tr. 249). However, when she was not
on medication, she was hyperactivestless, and unabte concentrate and pay attention. (Tr.
249). Dr. Konieczny noted S.T. was “somewhabdued” but cooperative and responsive, and
her ability to concentratand attend to taskevealed no indication ampairment. (Tr. 249).

Although she was only seen fan interview and not requieto engage in long-term
tasks, S.T. showed no symptoms of hyperagtiviestlessness, or itt@ntiveness. (Tr. 249).
There was also no indication miood swings, mood disturbance,amny diminished tolerance for
frustration. (Tr. 249). S.T.’s social skills, ematad skills, and personal and behavioral patterns
were at a three-quarter level of age appropmatetioning. (Tr. 250)However, her cognition,
communication, motor skills, concentration, and p&zase appeared to lage appropriate. (Tr.
250). Dr. Konieczny diagnosed ADHD, in partiaimigsion and “some school difficulties”, and
assigned a symptom GAF score of,6dnd a functional GAF score of 56ue to her reported
problems at school. (Tr. 250).

State Agency Physicians

On October 8, 2009, state agency psyohist Bonnie Katz, Ph.D., completed a
Childhood Disability Evaluation Form. (Tr. 253-54)r. Katz concluded.T. had a “severe”

impairment, but it did not meet or medicallgual a listing impairment. (Tr. 253). Specifically,

2. A GAF score of 64 reflects some mild symptoms (e.g., depressed mood and mild insomnia) or
some difficulty in social, occupational, or schdunctioning (e.g., occamal truancy, or theft

within the household), but gendyafunctioning pretty well, hasome meaningful interpersonal
relationshipsDSM-IV-TR at 34.

3. A GAF score of 50 reflects serious sympw (e.g., suicidal ideation, severe obsessional
rituals, frequent shopliftinglor any serious impairment in @al, occupational, or school
functioning (e.g., no friends, unable to keep a jIGM-IV-TR at 34.



Dr. Katz concluded S.T. was not limited inetllomains of acquiringna using information,
moving about or manipulating objects, and healtld physical well-being; and had less than a
marked limitation in the domains of attendinglamompleting tasks, interacting and relating with
others, and caring for herse(flr. 255-56). She cited report indicating S.’& attention span
was intact for her age; and Dr. Konieczny’s findiigat S.T. could concentrate, attend to tasks,
and maintain persistence and pace agarappropriate level. (Tr. 255).

In May 2010, state agency physicianndiger Swain, Psy.D., reached the same
conclusions as Dr. Katz regarding S.T.’s lesffunctioning in the sixlomains. (Tr. 287-91).

ALJ Hearing and Decision

At the hearing, S.T. testified she was in@®tgrade, liked to rela and received mostly
A’s and B’s. (Tr. 38-39). She said other studepicked on her because she was small and she
talked back to her teachers sometimes, but hempadid not have to check up on her often at
school. (Tr. 40-42). Plaintiff alseestified and said she would takeT.’s books away as a form
of punishment when S.T. misbehaved. (Tr).48he also said S.T. was a lot calmer on
medication. (Tr. 47-48).

Dr. Newman, the ME, testified and foundTShad less than marked limitations with
interpersonal relationships aradtending and completing task@r. 57-59). In making these
findings, he reiterated S.T.'school records, asked Plafh questions, and responded to
guestions from Plaintiff's attorney challengi his findings. (Tr. 58-5961-62). When counsel
asked Dr. Newman whether fighting and other tiggabehavior at schoavidenced a marked
limitation in interacting and relating with othe®r. Newman said “I think it's a function of

age.” (Tr. 61).



After the hearing, the ALJ rendered a demsand found S.T. was not disabled. (Tr. 14-
31). He found S.T. had the severe impairmefit&DHD and ODD, but they did not meet or
medically equal a listed impairment. (Tr. 20y2The ALJ further found S.T. had no limitations
acquiring and using information, moving and npamating objects, or with health and well-
being; and less than marked limitations attending completing tasks, interacting and relating
to others, and caring foverself. (Tr. 22-31).

STANDARD OF REVIEW

In reviewing the denial of Social Setty benefits, the Court “must affirm the
Commissioner’s conclusions absent a deternonatihat the Commissionéras failed to apply
the correct legal standards or has made findofgact unsupported by substantial evidence in
the record.”"Walters v. Comm’r of Soc. Sed27 F.3d 525, 528 (6th Cir. 1997). “Substantial
evidence is more thaa scintilla of evidencéut less than a prepondecanand is such relevant
evidence as a reasonable mind might accept as adequate to support a conBlesamy. Sec'y
of Health & Human Servs966 F.2d 1028, 1030 (6th Cir. 1992he Commissioner’s findings
“as to any fact if supported by subdial evidence shall be conclusivécClanahan v. Comm’r
of Soc. Sec474 F.3d 830, 833 (6th Cir. 2006) (citing 42S\C. § 405(g)). Even if substantial
evidence or indeed a preponderance of theeawe supports a claimantposition, the court
cannot overturn “so long as substantial evidence also supports the conclusion reached by the
ALJ.” Jones v. Comm’r of Soc. Se@36 F.3d 469, 477 (6th Cir. 2003).

STANDARD FOR DISABILITY

Eligibility for SSI is predicated on the existence of a disability. 42 U.S.C. § 1382(a).

“Disability” is defined as the “inability to enga in any substantial gainful activity by reason of

any medically determinable physical or mentap@aimment which can be expected to result in
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death or which has lasted or can be expectddstofor a continuous period of not less than 12
months.” 20 C.F.R. 8§ 416.905(age alsal2 U.S.C. § 1382c(a)(3)(A). In the case of a claimant
under the age of 18, the Commissioner followthrae-step evaluation process — found at 20

C.F.R. § 416.924(a) — to determine if a claimant is disabled:

1. Is claimant engaged in a substarg@hful activity? If so, the claimant is
not disabled regardlessf their medical condition. If not, the analysis
proceeds.

2. Does claimant have a medically determinable, severe impairment, or a

combination of impairments that gevere? For an individual under the
age of 18, an impairment is not severe if it is a slight abnormality or a
combination of slight abnormalities which causes no more than minimal
functional limitations. If there is no sb impairment, the claimant is not
disabled. If there is, the analysis proceeds.

3. Does the severe impairment maeedically equal, ofunctionally equal

the criteria of one of the listed impairnte? If so, the claimant is disabled.
If not, the claimant is not disabled.

To determine, under step three of the anslyshether an impairment or combination of
impairments functionally equals a listed inrp@ent, the minor claimant’s functioning is
assessed in six different functional doma@.C.F.R. 8§ 416.926a(b)(1). This approach, called
the “whole child” approach, accounts for all tHéets of a child’s impairments singly and in
combination. SSR 09-1P, 2009 WL 396031, at *2thé impairment results in “marked”
limitations in two domains offunctioning, or an “extreme’limitation in one domain of
functioning, then the impairment is of listing#d severity and therefore functionally equal to
the listings. 20 C.F.R. 8§ 416.926a(a).

A “marked” limitation is one that is more than moderate but less than extreme, and
interferes “seriously” with the ability to indepesrdly initiate, sustain, or complete activities. 20

C.F.R. 8§ 416.926a(e)(2)(i). An “extreme” limitatias one that interferes “very seriously” with

the ability to independently imgte, sustain, or complete acties. 20 C.F.R. 8§ 416.926a(e)(3)(i).
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The six functionality domains are: (i) acgog and using information, (ii) attending and
completing tasks, (iii) interacting and relatingth others, (iv) moving about and manipulating
objects, (v) caring for yourself, and (vi)edth and physical well-being. 20 C.F.R. §
416.926a(b)(1).
DISCUSSION

Plaintiff argues substantial evidence supports that two domains — attending and
completing tasks and interacting with othersare at a marked level of impairment, and
therefore, functionally guivalent to a listed impairmen({Doc. 14, at 10-15, 18). However, this
argument is facially insufficient given the staralaf review applied in judicial appeals of
disability determinations. Thad, even if substantiggvidence supports anfiling contrary to the
ALJ’s, this Court still cannot kerse so long as substel evidence alsoupports the conclusion
reached by the ALJSee Jones336 F.3d at 477. Nevertheless/en construing Plaintiff's
argument to be that the ALJ’s findings irefle two domains are wygported by substantial
evidence, it still fails for th reasons explained below.

Plaintiff also asserts the AlLrelied on invalid ME testiony; specifically, his findings
that S.T. had less than marked impairments in the aforementioned domains. (Doc. 14, at 15-17).
Attending and Completing Tasks

Plaintiff takes issue with the ALJ’s conslan about S.T.’s limitation in the domain of
attending and completing tasks. (Doc. 14, afl3D-The ALJ found S.T. had a less than marked
limitation in this domain. (Tr. 2£5). In support of this findg, the ALJ cited ME testimony,
school reports, teacher’s notes, a consultiv@nexApplewood progress notes, and S.T.'s and

Plaintiff's testimony. (Tr. 24-25).
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The domain of attending and completing tasks addresses how well the child is able to
focus and maintain attention and begin, carrgugh, and finish activitiesncluding the child’s
pace in performing such activities and the eagtd which they change them. 20 C.F.R. §
416.926a(h). Based on her age during her appiicgteriod, S.T. falls under two age descriptors
in the regulations, preschooler and school-clgkl. 88 416.926a(h)(2)(iiijiv). The regulations
describe this domain for S:3 age brackets as follows:

(i) Preschool children (age 3 to atiment of age 6). As a preschooler, you
should be able to pay attention when ywea spoken to directly, sustain attention
to your play and learning activitiesn@é concentrate on aeities like putting
puzzles together or completing art projedteu should also be able to focus long
enough to do many more things by yoursslich as getting your clothes together
and dressing yourself, feeding yourself, or putting away your toys. You should
usually be able to wait your turn anddieange your activity when a caregiver or
teacher says it is time to do something else.

(iv) School-age children ¢g 6 to attainment of age 12). When you are of school
age, you should be able to focus your ditenin a variety of situations in order

to follow directions, remember and orgamiyour school materials, and complete
classroom and homework assignmentsuYshould be able to concentrate on
details and not make careless mistakeyour work (beyond what would be
expected in other childrgyour age who do not have impairments). You should be
able to change your activities or routingghout distracting yourself or others,

and stay on task and in place when appropriate. You should be able to sustain
your attention well enough to participate group sports, read by yourself, and
complete family chores. You should albe able to complete a transition task
(e.g., be ready for the school bus, change clothes after gym, change classrooms)
without extra reminders and accommodation

§ 416.926a(h)(2).

The regulations also provide some comrmgamples of limitations in this domain, such
as being easily distractestartled, or over reagé to sounds, sights, movements, or touch; being
slow to focus on, or failing to complete, actigdi of interest (e.g., games or art projects);
repeatedly becoming sidetracked from activities or frequently interrupting others; being easily

frustrated and giving up on tasks, including ®rtee child is capable of completing; and

13



requiring extra supervision tkeep the childengaged in an activit 8 416.926a(h)(3)(i)-(v).
Whether these examples amount to a markeelxtreme limitation dependsn the totality of
relevant information in #arecord. § 416.926a(h)(3).

Plaintiff citesMatos v. Comm’r of Soc. Se820 F. Supp. 2d 613, 614 (2009) and argues
the ALJ failed to discuss whether he consdecertain evidence whicsuggested S.T. has a
marked impairment; and failed to articulanhy he discounted certain evidence, such as
accommodations in her IEP. (Tr. 24-2B)atosinvolved starkly contrsting opinions regarding
the child’s ability to mainta attention. 320 F. Supp. 2d @15-16. For instance, his teachers
reported “frequent” and “constant” focus, conication, and attention problems, while state
agency physicians found no impairmentscancentration, peistence, or paceMatos 320 F.
Supp. 2d at 616. The court Matostook issue with the ALJ’s failureo explain the contrasting
opinions and his reliance on trehild’'s extracurricudr activities to dicount his attention
impairment. 320 F. Supp. 2d at 617.

First, unlike the child irMatos the evidence here does fistipport two very different
portraits” of a child. 320 F. Supp. 2d 615. Rather, the evidence clgghows S.T. liked to read
(Tr. 39-40), her grades were sily A’s and B’s (Tr. 184-85)her behavior was “periodic and
infrequent” (Tr. 196), and medication reasbiya controlled her condition despite some
hyperactivity in the aftmoon (Tr. 47-48, 156, 165, 1841, 260, 261 262, 283-84, 293, 306-09,
310).

Second, while it is incumbent that an ALJ explain his decision and resolve contrary
evidence, he is not required to discuss eveeggiof evidence in the record for his decision to
stand.Matos 320 F. Supp. 2d at 616ut see M.G. v. Comm’r of Soc. S&61 F. Supp. 2d 846,

856-57 (E.D. Mich. 2012). Here, the ALJ appropiiatiscussed and compared several pieces
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of evidence from the record to support his cosid that S.T. had less than marked limitation in
attending and completing task3r. 24-25). For instance, heoted the ETR, which included
teacher's comments that S.T. had difficulty Hargd “late arrivals and routine changes”; and
Applewood progress notes showing S.T. hadremproblems maintaining attention as her
medication wore off during the day. (Tr. 25). wver, he accorded substantial weight to ME
Dr. Newman’s opinion that S.T. was less thararked in this domain and discussed Dr.
Konieczny’s opinion that S.T. did not demonstratg Bmitations in her ability to concentrate or
attend to tasks. He also took note of S.Téstimony that she enjoyed reading books; and
Plaintiff's testimony that she had been workinghwS.T. on techniques tielp her concentrate
at school. (Tr. 25).

Plaintiff's argument that the ALJ failed tese the “whole child approach” articulated in
SSR 09-1p is also not persuasive. (Doc. 14, gtsE® Dodson ex. rel. S.L.S. v. Comm’r of Soc.
Sec, 2012 WL 1831844 (S.D. Ohio) (ALJ failed ook at longitudinal view of child’s
functioning when he was signifioly behind his peers academnilgadespite special education
and related services). At thetset, the ALJ outlined the appropgsstandards arttien provided
a comparative discussion regarding the degre®8.®fs limitation in this domain. (Tr. 25). In
addition, the ALJ accounted for S.T.’s ability imdependently initiate sustain, or complete
activities” when he noted that she enjoyeshding books and took into account the ETR
performed at S.T.’s school, which include@ tEP. (Tr. 25); 20 C.F.R. 8416.926(a)(2)(i). The
IEP implemented coping and behavioral strategies and allowed S.T. extra time and frequent
breaks during state-wide and distritesting. Unlike the child irDodson S.T. was not
“significantly behind [her] peers” despitminimal accommodations. 2012 WL 1831844, at *6.

Rather, S.T. ranked fifth out ofxéeen in her class, received Al and B’s, was not in special
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education classes, and her teachers’ noteg ardasional outbursts. (Tr. 56, 184-85, 196). Even
more, S.T. tested above grade level andeikeed all A's and B’s before the IEP was
implemented, i.e., before she was given “accommaas” (Tr. 197-99). Moreover, as the ME
pointed out, even when S.T. was punished faor ihavior, she turned to reading books. (Tr. 39,
49-50, 62)

Here, a review of the evidence shows sutigthsupport for the All's conclusion that
there was some limitation in this domain, but not to a marked degree. That is, despite evidence
from S.T.’s school showing some difficulty @ling disruption with routine, S.T. responded
appropriately to a flexible yet consistenthedule and an opportunity to be helpful in the
classroom. (Tr. 188, 190, 196). Moreover, her teexhdid “not see a significant degree of
ongoing behavioral problems”, noted only occadiandabursts which hatessened in intensity
and frequency, and reported no concerns abaualiéty to understand lessons and directions
and express what she knew. (Tr. 196, 201, 20#Jeed, while S.T. exhibited occasional
inappropriate behavior, the ETR team determiiteglas not to a “marka degree” because the
behavior was infrequent, short-lived, andnssmvere. (Tr. 205, 207). Academically, S.T.
received mostly A’s and B’s and tested in theerage to high-averagenge for her age. (Tr.
197-99, 260, 310). Likewise, academic testing revealed S.T. was “working above grade level in
almost every area” and “[n]o specific educatl needs [were] noted[.]” (Tr. 199).

The medical evidence also supports theJALconclusion that S.T. had less than a
marked limitation in this domain. Despite somadence showing S.T.imedication wore off in
the afternoon, it was otherwisdfective (Tr. 260-61, 283-84, 293nd Plaintiff consistently
reported S.T.’s medication improvedrimondition (Tr. 47-48, 156, 165, 180, 260, 294, 310).

And while Plaintiff told Applewood S.T. had g@slems focusing and recetvall “D’s”, S.T.’s
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school records show she receivatbstly A's and B’s. (Tr. 228-29contra Tr. 184-85).
Moreover, Applewood progress notes consistestipwed S.T. demotrated clear logical
thought process, intact atteen span, average fund of knowlbte, and appropriate abstract
reasoning for her age. (Tr. 241, 260, 262, 883293, 306-10). In sum, Applewood treatment
notes reflected S.T.’s medication was worklmg needed adjusting for sustenance throughout
the entire day.

Further, consultive examiner Dr. Konieczny found S.T. responded to all questions and
tasks posed; her ability to concentrate and attend to task were not impaired; and her persistence
was age appropriate. (Tr. 249). Likewise, twoestdency psychologistercluded S.T. had less
than a marked limitation in attendirapd completing tasks. (Tr. 255, 288ge20 C.F.R. §
416.927(e)(2)() (Non-examining state agency cdasig are “highly qualiéd physicians and
psychologists who are experts in So8akurity disability evaluation.”).

Last, Plaintiff and S.T.’s testimony supptre ALJ’s conclusion S.T. was not markedly
limited in this domain. S.T.’s parents were admirably involved in S.T.’s education and instilled a
strong penchant for reading in their household. (Tr. 49-51, 56, 63). Indeed, even S.T. testified
she liked to read. (Tr. 39-40). To that end, mi#isaid S.T. liked reading so much, she became
“explosive” when her books were takaway as punishment. (Tr. 50, 62-63).

The totality of evidence in this case shaesne limitation in the domain of attending and
completing tasks, which the ALJ appropriatelgadissed. But the facts substantially support the
ALJ’'s conclusion that her limitation is not soveee as to be marked. Accordingly, the ALJ’s

decision regarding this domaindapported by substantial evidence.
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I nteracting with Others

Likewise, Plaintiff argues thALJ’s decision that S.T. had less than a marked limitation
interacting with others “lackf a thorough review of the repgsrof [S.T.'s] teachers and
counselor.” (Doc. 14, at 13-15). To the contrahe ALJ provided significant and substantial
support for his finding in this domain. (Tr. 26-2Fpr instance, the ALJ cited ME testimony and
findings, Plaintiff’'s testimony andisability reports, the ETR pert, teacher’s notes, Applewood
progress notes, and S.T.’s testimony. (Tr. 24-25).

The domain of interacting with others addressew well a child isable to initiate and
sustain emotional connectionstiwiothers, develop and usesttanguage of their community,
cooperate with others, comply with rulesspend to criticism, and respect and care for the
possessions of others. 20 C.F.R. 8§ 416.926a(i).rébelations describe this domain for S.T.’s
age brackets as follows:

(iif) Preschool children (age 3 to attainmef age 6). At this age, you should be
able to socialize with children as wels adults. You should begin to prefer
playmates your own age and start to davdriendships with children who are
your age. You should be able to use words instead of at¢tiagress yourself,

and also be better lbto share, show affectionné offer to help. You should be
able to relate to caregirs with increasing independence, choose your own
friends, and play cooperatively with othehildren, one-at-a-time or in a group,
without continual adult supervision. You should be dblaitiate and participate

in conversations, using increasingly complex vocabulary and grammar, and
speaking clearly enough that both familiar and unfamiliar listeners can understand
what you say most of the time.

(iv) School-age children (age 6 to attment of age 12). When you enter school,
you should be able to develop more lagfimendships with children who are your

age. You should begin to understand howvtwk in groups tareate projects and
solve problems. You should have an insieg ability to understand another’s
point of view and to tolerate differenc&%u should be well ablto talk to people

of all ages, to share ideas, tell stories, and to speak in a manner that both familiar
and unfamiliar listenarreadily understand.

20 C.F.R. § 416.926a(i)(2)
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Common examples of limitations in this domaiclude not reaching out to be picked up
by a caregiver, having no close friends orrfde who are all older or younger, avoiding or
withdrawing from known people, anxiety dear of meeting new people or trying new
experiences, difficulty playing games or sporithwules, difficulty communicating with others
(e.g. inability to use verbal or nererbal skills to express onekadarry on a conversation, or ask
for assistance), and difficulty speaking intablig or with adequate fluency. 8§ 416.926a(i)(3)(i)-
(vi). Again, whether a limitation is marked extreme depends on the totality of relevant
information in the record. 8§ 416.926a(i)(3).

As the ALJ found, there is some evidenceaonfimpairment in this domain but not to a
marked degree. Although S.T. had some troubletaiaing relationships and was withdrawn or
sad at times, school reports indicated she ccdalild satisfactory retanships at an age-
appropriate level. (Tr. 205). In addition, tAd.J pointed to school records showing S.T.’s
outbursts, while unpredictableere periodic. (Tr. 26eferring toTr. 196, 204-05, 207-08).

In addition, S.T.’s treatingources noted she was pleasant, polite, cooperative, and easily
engaged. (Tr. 241, 260, 283, 293, 306-09). Moreowdiile Dr. Konieczny found S.T. was
somewhat subdued, she was cooperative, tklatell, and responded appropriately to all
guestions and tasks. (Tr. 26, 249-50). Further, wdfike fought with her sister and classmates at
times, at other times they got along, and shetardsister were protective of each other. (Tr.
310). S.T. testified that she liked playing withr lsester, but had six sisters and tended to get in
fights with some of them. (Tr. 25, 38-39). Sheaafot into fights with others when she was
picked on because of her size; behavior whiehNHE pointed out was “a function of age.” (Tr.

25, 61).
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To that end, the ALJ accorded substantial weight to the ME, who characterized S.T.’s
behavior as inappropriate but short-lasting and intermittent. (Tr. 26). The ME also concluded
S.T.’s behavior did not negatiyeimpact her grades and shautd go months without significant
behavior problems. (Tr. 26). In addition, thatstagency psychologistencluded S.T. had less
than a marked limitation interacy and relating to others. (Tr. 255, 288). Specifically, they
noted while she had trouble witheers, she liked to playith other children. (Tr. 288).
Accordingly, this evidence substaily supports the ALJ’s decision.

Plaintiff points to Applewood treatment est and the 2011 ETR to argue S.T. is
markedly limited in this domain. The ETR indiedtS.T. could build tationships at an age-
appropriate level but had trouble maintagithem. (Tr. 205). Applewood treatment notes
included parental reports of tevioral problems at school. (1306-310). However, these reports
are diluted by school evidencesdebing S.T.’s behavior ageriodic and non-severe, S.T.'s
testimony that her parents did n@ve to check up on heften at school, cooperative behavior
during examinations, excellent grades, anegasonably effective medication regimen. (Tr. 40-
42,196, 204).

Regardless of the evidence cited by Pl#intvhich the Court does not find substantial,
the Court cannot reverse so loag substantial evidence aksapports the conclusion reached by
the ALJ.See Jones336 F.3d at 477. As noted above, &ie)’s conclusion that S.T.’s limitation
in this domain is less than marked is suppoligdsubstantial evidenc&herefore, Plaintiff's

argument fails.
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The ALJ Properly Relied on ME Testimony

Dr.

Newman testified S.T. had less than marked limitations in the aforementioned

domains. (Tr. 58-62). After the ME gave hismpn about S.T.’s functimng, Plaintiff's counsel

guestioned him. (Tr. 62). Pertinentrégthe following exchange took place:

ATTY: ...Doctor, | recognize what you we citing was from the IEP and it's
their team assessment, but in the recoedefs also some pigtfrequent reports
coming out of Applewood about all the diffatassues at school. Let me just see,
fighting at school, turning over her desk, refusing to cooperate, turning over her
chair, her father getting called to the schivetiuently . . . . and fighting at school,
particularly they said witkwo girls, and that they had be separated and fighting
with her sister, you don’t think that thet@énacting andelating is moving into the
marked area?

ME: Again, | think it’s, it's a function o&ge. | think when you’ve got two sixteen
year old girls fighting over a boy and they’starting to pull hair and one pulls a
knife on the other, yes, I think that's terrible. But what happens that this age, this
is [inaudible] how you going to handle ptelms that you can’t solve by talking,
you’re going to hit it out. And yes, it's bad, it's not good, but | can’t look upon it
as seriously as | will when she comes back the next time.

*k%k

ATTY: ....And then in the attending armbmpleting tasks area, they are giving
her frequent breaks and...extended tiffigat’s in that same report....

ME: They are helping a goatkal, that's great.

ATTY: Yeah, it's —

ME: In the final analysis, that help is, proving to be useful, when she’s coming

up with all A’s. She’s a model student, she was student of the week. So yes, she

has a problem, but is it interferingittv academic pursuits. Even when she’s
naughty she turns to a book.

(Tr. 61-62).

Plaintiff argues this ME testimony demonstrasetblatant disregardfor Social Security

regulations. Specifically, because the ME congddrow the child functioned with “significant

accommodations” as opposed to how the child fonstievery day and in all settings compared

to other children. (Doc. 14, at 15-16). Fir§,T.’s accommodations cannot be considered
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significant. The only accommodations S.T. receigedchool were extended time and frequent
breaks during state-wide testing and rewards for good behavior. (Tr. 190-92). Second, evidence
showed S.T. received all A’s and B’s and testbdve her grade level before she received those
accommodations. (Tr. 197-99). Importantly, the E&®aluated S.T.’s behavior compared to
other peers. For instance, the ETR reveled %k testing above-avg@a academically and her
behavior was periodic, intermittent, and fmcinimal effect on academics. (Tr. 184, 199, 204-

07, 305). Accordingly, the ME did not blatantlysdegard regulations gimply responding that
accommodations helped when prompted.

Plaintiff also argues ME testimony failed to properly evaluate S.T.’s limitation in the
domain of interacting with others accordingI8BR 09-5p when he responded that her aggressive
behavior toward others wédsa function of age.” (Doc. 14, at6). SSR 09-5p provides that
preschool children should be able to use wandgead of actions texpress themselves, obey
simple rules most of the time, and plagoperatively without adtlsupervision. 2009 WL
396026, at *6. Further, school age children shouldlile to develop lasting relationships, and
learn to work in groupdd. As explained above, S.T. is not without limitation is this domain.
However, as the ME and ALJ noted, S.T.'shéador was consistély described by school
officials as periodic, not severegcasional, and infrequent. Moreoy8.T. testifiel she liked to
play with her sister and her pate were not called tmtervene at schodaften. (Tr. 38, 42). An
off the cuff response that six-taght-year old kids hitting eachther was a “function of age”

does not diminish the ME’s findings.
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CONCLUSION
Following review of the arguments presented, the record, and applicable law, the Court
finds the ALJ's decision supported by substnevidence. Therefore, the Commissioner’s
decision denying benefits is affirmed.
IT IS SO ORDERED.

s/James R. Knepp, I
United States Magistrate
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