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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OHIO
EASTERNDIVISION

KEVISHA BOUYER, CASE NO. 1:12cv-03088

Plaintiff, MAGISTRATE JUDGE
KATHLEEN B. BURKE
V.

COMMISSIONER OF SOCIAL
SECURITY ADMINISTRATION,!
MEMORANDUM OPINION & ORDER

Defendant.

Plaintiff Kevisha Bouye(*Plaintiff” or “Bouyer”) seeks judicial review of the final
decision of Defendant Commissioner of Social Secufidgfendant” or*Commissioner”)
denying ter application forsocial security disability benefitdDoc. 1. This Court has
jurisdiction pursuant td2 U.S.C. § 405(g) This case is before thmdersignedagistrate
Judge pursuant to the consent of the parles. 13. For the reasons set forth herein, the Court
AFFIRMS the Commissioner’s decision

I. Procedural History

Bouye was born in 1989. Tr. 25. Shmtially receivedSupplemental Security Income
(“SSI”) benefits lased on disability as a child as of August 20, 2006, due to depressive disorder,
with an established disability onset date of Febr@&n2002.Tr. 15, 41.

On January 12, 2009, following its review of Bouyer’'s case to determine whetear,
adult, Bouyer continued to qualify for SSI benefits, the Social Security Aidiration(“SSA”)

determined thatas of January 2009, Bouyer no longer qualified. Tr. 30. On reconsideration, on

! Carolyn W. Colvin became Acting Commissioner of Social Securityednuary 14, 2013. Pursuantien. R.
Civ. P.25(d), she is hereby substituted for Michael J. Astrue aB#fendant in this case.
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June 10, 2010, the SSA again determined that Bouyer was no longer eligible for SSI50.r. 37-
Upon Bouyer’s request, an administrative hearing was conducted by Admiwestratv Judge
Cheryl Rini (“ALJ”) on September 13, 2011. Tr. 371-446. In her September 23, 2011, decision
(Tr. 12-26, the ALJ determined th&ouyer’s disability ended on January 1, 2009, and that she
had not become disabled again since that date. Tr. 15, 26. Begyested review of ¢hALJ’s
deasion by the Appeals CouncilTr. 11. On October 23, 2012, the Appeals Courghied
Bouyer’'srequest for review, making th_J’s decision the final decision of the Commissioner.
Tr. 5-8.
[I. Evidence

A. Personal, educational and vocationahadence

Bouyer was born in 1989 and was tweate years of age at thiene of the
adminidrative hearing. Tr. 25, 377. At the time of the hearing, Bouyer resided with her mom,

her sister and brother, and her niece. Tr. 381-82.
1. Bouyer’s education

According to Bouyer, beginning in about the fourth grade, she attended special education
classes to help her with her learning. Tr. 377-78. While in high school, with the exception of
her English class, Bouyer’s special education teacher attended classesrwitin. 378-79.
Bouyer also had a separate class with her special education teacher duringewkjpbcial
education teacher helped her a lot with math and reading. Tr. 379-80. She graduated from high
school. Tr. 377.

After high schoolBouyerattended some classes at Cuyahoga County Community
College (TrtC) because her mom and high school special education teacher thought she should.

Tr. 42, 403, 408. While at Tri-C, she did not have an individual special education teacher but



she registered with the Access Program aCTnvhich provides support services for students

with disabilities Tr. 284. For exampléhrough the Access Prograsomeoneavas available to
assisBouyerwith her math and English. Tr. 284, 408-09. On January 11, 2011, Bouyer
reported to her medical provider that she had been dismissed from Tri-C for poaniacade
performance. . 201-02. She then enrolled™ie Ohio Academy Paul Mitchell Partner

[Beauty] School (“Paul Mitchell”). Tr. 201-02, 287. She started at Paul Mitchelrwady 19,
2010, and graduated on April 19, 2011. Tr. 287. While attending Paul Mitchell she had an IEP
which allowed her special accommodations to complete her stad@sageceivingextra time

to take her exams anming provicdtd a reader to take her exams. Tr. 287. On June 23, 2011,
Bouyer took two Ohio State Board of Cosmetology examinations: (1) NIC CosgetoH;

and (2) NIC Ohio Manager. Tr. 356-58. She passed the NIC Cosmetology exam but failed the

NIC Ohio Manager exam. Tr. 357-357A.
2. Bouyer’s work history

While in high school, Bouyer was employed by KFC in a fiavé position? Tr. 387.
Her duties included cleaning tables, floors and packing food for customers’. ofadleB88. She
had problems completing her assigned tasks. Tr. 388. For example, she was forgetful and did
not clean as often as she was required to. Tr. 388. Also, she did not always pack the ¢ustomers
food orders correctly. Tr. 389. Customers would become angry with her and ask for her

manager. Tr. 389. After a few months, she was fired. Tr. 389-90.

2 Bouyer’s older sister worked in the corporate offices of KFC and edsisiuyer with getting the job at KFC. Tr.
387.



She also worked at T@-in a paritime position forMarliece L.Harris performing
administrative/clerical office work. Tr. 390. Bouyer's responsibilities included taking phone
messages fdvls. Harris Tr. 391. When taking messages over the telephone, Bouyer had to ask
individuals to repeat information a lot and they would get frustrated and hang up or she would
end up hanging up on them. Tr. 391-%he was not able to take down voice mail messages
accurately and there were a lot of them so she started deleting the messages94.r.BB@Byer
was also responsible for entering student test scores into the computer. Tr. 39%-98s Gble
to input the data but was unable to average the test scores which waaralsithejob. Tr. 394-

95. Once Ms. Harris became aware of Bouyer’s issues with performing her jed dbe

became angry. Tr. 392, 394. Bouyer did not handle Ms. Harris’s criticism weB9dr For
example, Bouyer would cry, walk away and stay in the restroom. Tr. 382yeBs

employment was terminated as of January, 20tA.62, 395. On April 7, 2010, Ms. Harris
provided a letter to Bouyer’'s case manageConnections/herein she stated that “[w]hile

working Kevisha strugglgsic] to remember assignments and had to be reminded several times a
day what she needed to complete. This seemed to frustrate her as sheodid that was

asked of her. | feel at this timeorking is not a go [sic] idea for Kevisha.” Tr. 162.

Bouyer attended beautician school &gl Battle, owner of Hair Savvy Beauty Salon,
gave her a job at the hair salionDecember 20160 Bouyer could gain some experieficer.
288-90, 396, 424. Her responsibilities includesheral cleaningndsweeping up hait. Tr.

289, 398. She was scheduled to work four days each week from 9:00 a.m. to 4:00 p.m. Tr. 396-

% Bouyer's mom was a student at-Tiand assisted Bouyer with getting the job atQriTr. 390. Ms. Hais was a
GED Examiner for THC. Tr. 162.

* Bouyer indicated that she would like to become a hairdresser but intlibateshe is not good at cutting hair. Tr.
424-28.

® If needed, Bouyer could wash hair. Tr. 398.



97. However, Bouyer was unable to keep her schedule. Tr. 299, 397. She would sitew up |
because it was hard for her to get out of bed. Tr. 397. She would wake up in the morning
feeling sad and depressed and would not want to get out of bed. Tr. 397. Her mom would have
to wake her up and she would not get to work some days until 11:00 a.m. or noon. Tr. 397. On
average she showed up for work only one or two days each week because of her depression. Tr
289, 399-400. She just wanted to be alone in her room rather than face everybody. Tr. 400.
When she was at the hair salon, rather than perform her work as required, she woald sit i

room and watch television. Tr. 289, 399. She did not always timely sweep up the hair and
customers wouldrip/slip. Tr. 289, 399. Ms. Battle indicated that Bouyer would get frustrated
easilyand would have breakdowns in front of the customers. Tr. 289. Per Ms. Battle, Bouyer
made some of her clients feel so uncomfortable that they indicated that theynebabme

back if Bouyer was still around. Tr. 289. Per Ms. Battle, she would not hire Bouyerf@gai

the same job because Ms. Battle did not believe that Bouyer was “fit for working290.

B. Medical evidence and opinions

1. Mental health treatment records(Connections)

Plaintiff received mental health treatment at Connectlio2008 andhrough at least
2011° Tr. 101-05, 133-61, 180-267, 282, 347-56n January 29, 2008, a new Connections’
facility completedan Initial Psychiatric Evaluatioh.Tr. 157-60.Bouyerreported that she felt
depressed because she did not like anything about herself. Tr. 157. She reported that she

disliked her mother, lacked interest and motivation, and did not sleep well at night. Tr. 157.

® The administrative record caihs Connectiomtreatment notes dated 2008 through 2011. However, those
treatment notes (Tr. 157) and other records (TR. 67) reflect that, éoetop2008, she was being treated at
Connections.

" Bouyer reported that she had been receiving treatateé®onnections in Beachwood for depression and
concentration problems but asked to be transferred to a Connectionsy fdogdir to her home. Tr. 157.
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Bouyer’s Mental Status Exam findings were generally normal/average déwrapibod was
noted to be depressed. Tr. 158-59. Bouyer denied psychotic symptoms and also denied suicidal
and homicidal ideation. Tr. 159. Bouyer’s diagnoses included major depressive disorder,
recurrent and AttentioDeficit/Hyperactivity Disorder (ADHD) with a GAF score of 58.Tr.
159. It was noted that Bouyer had issues with medication compliance and sociefiamterar.
159. Bouyer was prescribed medication for her depression/sleep and ADHD. Tr. 160.

On Febuary 19, 2008, Bouyer reported doing somewhat better. Tr. 153. She was less
depressed but she was still having problems sleeping. Tr.St&8denieduicidal or homiwlal
ideation. Tr. 153. On May 6, 2008, Bouyer reported that she was not doing well but also
indicated that she had na¢dn taking hemedication for awhile. Tr. 151. She had gotten into
an argument with her teacher at school. Tr. 151. Bouyer was restarted on hetionedica
152. On September 9, 2008, Bouyer presented as calm and cooperative, her insight/judgment
and cognition wre goodandshehad nosuicidalor homicidal ideation. Tr. 149Bouyer
reported doing good but also indicated that she was not concentrating in class, ndiregmple
her assignments, and not sleeping too well at night. Tr. 149. Bouyer indicatsigethnanted
to try Ambien. Tr. 149. On December 2, 2008, Bouyer reported that she was not sleeping wel
even though she was taking Ambien. Tr. 147. She also reported that she was not socializing and
she was failing in school because she was not motivated to do anything. Tr. 147.

On February 3, 2009, Bouyer indicated that she was doing poorly. Tr. 145. She
indicated that the SSA was threatening to stop her SSI benefits becausedltbgre was

nothing wrong with her and she was so frustrated that she flushed her medication dowetthe toil

8 GAF (Global Assessment of Functioning) considers psychologicahlsoul occupational functiomg on a
hypothetical continuum of mental health illness8seAmerican Psychiatric AssociatioBiagnostic & Statistical
Manual of Mental Health Disorder$ourth Edition, Text Revision. Washington, DC, American Psychiatric
Association, 2000 (“DSMV-TR”), at 34. A GAF score between 51 and 60 indicates moderate symptoms or
moderate difficulty in social, occupational, or school functionil.



Tr. 145. She had not been sleeping well and was not doing well in school because she was not
concentrating. Tr. 145. Her current treatment plan was continued and treatmenrdftestes r
that a letter was vtten to SSFP° Tr. 146. Again, on May 12, 2009, Bouyer reported that she was
not doing well. Tr. 143. She had been feeling depressed and unmotivated. Tr. 143. She had
been missing a lot of school and was concerned about losing her financial aid. Tr. 1&3seBec
she was mad at her mom, she again flushed her medication. Tr. 143. On June 22, 2009, Bouyer
reported doing well and indicated that she had no new problems. Tr. 141. She denied any
psychotic symptoms. Tr. 141. Because she was doiigheelthen current treatment was
continued. Tr. 142.

On January 11, 2010, Bouyer met with a nurse practitioner and reported that she had been
out of medication since October 2009 and that she was only sleeping three or four houas, she w
frustrated at school and work, and she was dismissed from Tri-C for acadasons. Tr. 139.
She reported that she was going to start beauty school the following week. Tr. 138atigiesli
were prescribed and a follow up with Dr. Smarty was scheduled. Tr. 140. On March 10, 2011,
Bouyer again saw a nurse practitioner. Tr. 137. Bouyer indicated that she wasalirof her
Prozac, Adderall, and Ambien. Tr. 137. She indicated that, without Ambien, she sleeps in
spurts. Tr. 137. She reported occasional outbursts but less so when taking her medication. Tr.
137. She indicated that she had low energy and motivation. Tr. 137. She was having a difficult
time with beauty school; it was not what she thought it would be. Tr. 137. Bouyer had no
suicidal or homicidal ideation. Tr. 137The nurse practitioner reordered Bouyer’'s Prozac and
Ambien®® Tr. 138. On April 6, 2010, Bouyer saw Dr. Smarty and reported having frequent

headaches and not sleeping well but, if she took two Ambienyahable to sleelpetter at

%It is unclearfrom the treatment notaghen the referenced letter was sent to SSI. Tr. 146.

19 Bouyer'sAdderall was managed by Dr. Smarty. Tr. 138.
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night. Tr. 135. Dr. Smarty increased Bouyer's Ambien, continued her Adderall and added
Vistaril for anxiety. Tr. 136. On May 18, 2010, Bouyer indicated she was not doing well in
school and was getting frustrated. Tr. 195. However, her anxiety symptoms had impiebved a
she was sleeping better agim. Tr. 195. Bouyer’'s Adderall prescription was increased to better
control her ADHD symptoms and her other medications resdainchanged. Tr. 19Gn

August 2010, Bouyer reported that she was not doing well, she was close to besagokitkf
sclool, she ran out of Adderall and had been unable to concentrate. Tr.18%{ekGhen

curren treatment was continued. Tr. 190, 192. The following month, on September 21, 2010,
Bouyer reported doing a little better libait shehad not slept well the prior evening. Tr. 187.

On October 19, 2010, Bouyer reported that she had not slept well for the prior week bleeause s
ran out of Ambien. Tr. 185. She also indicated that she felt depressed. Tr. 185. Her Prozac was
increased. Tr. 186.

On January 7, 201Bouyer was still feeling depressed but she was sleeping better and
her anxiety level was down. Tr. 183. On February 1, 2011, Bouyer was doing good but
struggling in school. Tr. 182. On March 8, 2011, Bouyer continued to report that she was
having a hard time coping with school. Tr. 350. Also, she was not sleeping well at night. Tr
350. On July 5, 2011, Bouyer indicated that, for a couple of weeks, she had stopped taking her
medications. Tr. 348. She was not sleeping. Tr. 348. She was lying in bed all day and feeling
depressed some days. Tr. 348. Dr. Smarty instructed Bouyer to continue her then curre
medications and to continue with supportive therapy. Tr. 349.

2. Treating source opinions

a. Sylvester Smarty, M.D.



On May 10, 2011Sylvester SmartyM.D., completed a Medical Assessment of Ability
to Sustain WorkRelated Activities (MentalJ* Tr. 274-77. Dr. Smarty rated Bouyer’s ability
(on a percentage basis) to function satisfactorily in various vedatedfunctions during an 8-
hour work day*? Tr. 274-76. He opined that Bouyer would be able to function satisfactorily
approximately10% of the time during an 8-hour work day in the following areas: relate to co-
workers; deal with the public; interact with supervisors; deal @ardmary work stress; function
independently; understand, remember, and carry out complex job instructiomspretittably
in social situationsand demonstrate reliabilityTr. 274-76. Dr. Smarty opined thBouyer
would be able to function satisfactorily approximately 20% of the time during an 8ookir
day in the following areas: follow work rules; maintain attention and concemratderstand,
remember, and carry out detailed, but not complex, job instructions; and behave in an
emotionally shble manner. Tr. 274-75. Dr. Smarty opined that Bouyer would be able to use
judgmentsatisfactorilyapproximately30%of the time during an 8-hour work day. Tr. 274. Dr.
Smarty opined that Bouyer would be able to understand, remember, and carry out simple job
instructionssatisfactorilyapproximatelyb0% of the time during an 8-hour work day. Tr. 275.
Dr. Smarty opined that Bouyer would be ablenaintain personal appearance satisfactorily

approximately90% of the time during an 8-hour work day. Tr. 275.

1 Dr. Smarty also wrote a letter wherein he indicated that Bouyer was a pétigsitshe had been treated for years
for Major Depressive Disorder and Attention Deficit Hyperactivity Dideor{ADHD); and shevas taking Prozac,
Adderall and Ambien. Tr. 161, 282. In that same letter, Dr. Smatigdsthat Bouyer remained very depressed and
bothered byer inability to pay attentiqrwhich he indicated was evidenced by the fact that she does not sleep, is
very irritable and had been failing her college courses. Tr. 161, 282. DrtySwpared that Bouyer remained
“disabled from every and all gainful employment by her mental healttiittams. Tr. 161, 282The letter is

undated but, in her June 17, 200% ikl RFC, state agency reviewing physician Cindy Matyi, Ph.Deaappo be
referring to the undated letter from Dr. Smarty. Tr. 131. Thus,utdvappear that the letter was written on or
before June 17, 2009.

2pr. Smarty’s percentage ratings were reflected on linear chart rather than gseesanctages. Tr. 2725. Thus,
the ratings noted herein are approximates.



As part of his May 10, 2011, assessment, Dr. Snsaatyed that his ratirsgpf Bouyer’s
functional abilitiesvere supported by the fact that Bouyer suffered from severe Major
Depression and Attention Deficit Hyperactivity Disorder. Tr. 27%. al$o indicated that
Bouyer was unable to get out of bed to attend school and complete her work. Tr. 275. Dr.
Smarty stated that Bouyer had poor memory, a low intellectual Evelwas unable &ngage
in rationalization. Tr. 275. Also, he indicated that Bouyer had no social life and did not leave
her home except to attend doctor appointments. Tr. 276. He described Bouyer asandable
indicated that she avoids contact with others. Tr. 27@&stimmarycomment section, Dr.
Smartystated thatMs. Bouyer lacks [the] ability to function and cannot hold any job. She is
unable to motivate herself due to depression, she has chronic suicidal thoughts and she is
distracted easily by ADHD symptoms.” Tr. 27Fe opined that it was likely that Bouyewould
be absent from work more than four times per month. Tr. 206.Smartyalsoopined that
Bouyer had been limited as described in his May 10, 2011, assessment since atleagtl?,
2006. Tr. 276.

b. EarneseHill

Bouyer's @ase manageEarnesdHill, completed two Medical Assessmeof Ability to
Sustain WorkRelated Activities (MentallaMay 10, 2011 assessmelfTr. 27881) and aluly
25, 2011 assessmelflr. 360-63). Both heMay 10, 2011, and July 25, 2011, assessments
reflectlimitations similar to those contained in Dr. Smarty’s May 10, 2011, assessment. Tr. 274-
77, 278-81, 360-63. Ms. Hill's July 25, 2011, assessment reflects dredt@tionsin certain
areas than as reflectedher May 10, 2011, assessment. Tr. 278-81; 360F68 example, on
May 10, 2011, Ms. Hill indicated that Bouyer could function independently approximately 20%

of an 8-hour work day (Tr. 278)hereaspn July 25, 2011, Ms. Hill indicated that Bouyer could

10



function independently approximately 10% of an 8-hour work day (Tr. 360). On May 10, 2011,
Ms. Hill indicated that Bouyer could relate predictably in social situations zippeitely 40% 6
an 8hour work day (Tr. 279hereason July 25, 2011, Ms. Hill indicated that Bouyer could
relate predictably in soal situations approximately 20% of an 8-hour work day (Tr. 3&X).
May 10, 2011, Ms. Hill indicated that Bouyer could understand, remember and carry et sim
job instructions approximately 4086 an 8hour work day (Tr. 279Vhereason July 25, 2011,
Ms. Hill indicated that Bouyezould understand, remember and carry out simple job instructions
approximately 20% of an 8-hour work day (Tr. 361). In both assessments, Ms. Hilteddica
thatit was likely that Bouyer would be absent from work more than four times per mahth a
that Bouyer had been limited as described since at least October?0@80, 362.

3. State agency consultative examining physicians

On June 11, 2009, clinical psychologist Richard C. Halas, M.A., met with Béaryar
consultative examination. Tr. 106-14. Dr. Halas conducted a clinical interviewsrped@a
mental status examination, and administered the Wechsler Adult Intelligened\E&/AIS
IV). Tr. 106. Dr. Halas indicated that Bouyer’s “degree of dependency was high” because she
had been brought to the “examination and closely accompanied by her mother.” TDr106.
Halas described Bouyer as “cooperative at times, and hesitant and unmotiabed ames.”
Tr. 106. He stated that her abilitp relate to him was below average and she was restless and
unmotivated. Tr. 106. Dr. Halas stated that Bouyer “tended to minimize her problkmssa
and, at other times, exaggerated the extend [sic] of her problems.” Tr. 106. & réfairted
that Bouyer had no difficulty sleeping. Tr. 107. Bouyer reported that she exqesriemper
tantrums and crying spells at times. Tr. 107. However, Dr. Halas observed neithgitldeiri

interview. Tr. 107. Bouyer denied thoughts of hurting herself or others. Tr. 107. Bouyer was
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restless, agitated, and inattentive during the interview. Tr. 107. She deniegisfeélin
hopelessness, helplessness, and worthlessness. Tr. 107.

Bouyer did not show any confusion or lack of awareness. Tr.3b&.was db to
perform simple calculations but unable to perform Serial 7s. Tr. 107. Her memorytfor pas
events was limited and her short-term memory was below average. Tr. 107.

Bouyer’s daily living activities includewaking at around 10:00 a.m. and watching
movies. Tr. 108. She attegmtichurch regularly. Tr. 108. She reported driving and having a
driver’s license. Tr. 108. She liked doing nail designs for fun. Tr. 108. She reported having
few friends. Tr. 108 Bouyer indicated that she was “uncemtas to what keeps her from
working competitively.” Tr. 108.

Bouyer’'s WAIS 1V intelligence test results showed a full Scale IQ of S58lwplaced her
in the .1 percentile when compared with the general population. Tr. 108Pt1Balas stated
that he “close agreement between the client’s scores is hormally an indication af preéle.”
Tr. 108. However, he opined that Bouyer’s presentation reflected malingering ahdrthat
current presentation was “an underestimate of-teng potentialitis.” Tr. 108. Dr. Halas
noted that Bouyer was a high school graduate who had been in special educatisn Tlasse
108. He also noted that she had been able to obtain a driver’s license. Tr. 108.

Dr. Halas’s diagnostic impressions included#D; Malingering; and Borderline
Intellectual Functioning. Tr. 109. Psychological stressors include unemplqgymantial
concerns, dependency on mother, and relationship concerns. Tr. 109. Dr. Halas assessed Bouy
with an overall GAF score of 55. Tr. 109.

With respect to the four wonelated mental ability categories, Dr. Hatgsned that

Bouyer’s ability to withstand the stresses and pressures associatedyatibhdadg work activity

12



was intact and not impaired:; her ability to maintain attention and concentration to perform
simple, repetitive tasksas mildly impairedher ability to relate to others, including fellow
workers and supervisors was mildly impaired; and her ability to understananbemend
follow instructions was moderately impaired. Tr. 109.
4, State agency reviewing psychologists
a. Karla Voyten, Ph.D.

On December 30, 2008, Karla Voyten, Ph.D., completed a Psychiatric Review Technique
(Tr. 8297) and a Mental RFC (Tr. 96-99). In the Psychiatric Review Technique, Dr.nVoyte
reflected the fact that Bouyer suffered from ADHD and Major Depressived®is Recurrent
but did not satisfy Listing 12.02 (Organic Mental Disorders) or Listing 12.0#éc#ve
Disorders). Tr. 83, 85, 92-93. When rating the “B” Criteria of the Listings, Dr. Voytaedpi
that Bouyer had mild restrictions in activities of daily living and moderate rstisan
maintaining social functioning and in maintaining concentration, persistence, orjpaée.
There were no episodes of decompensdfiofir. 92.

In the Mental RFC, Dr. Voyten rated Bouyer’s functional capacity in 2@oaes. Tr.
96-97. Dr. Voyten found no evidence of limitation in 4 categories. Tr. 96. Dr. Voyten found
that Bouyemwas not significantly limited il1 categories Tr. 96-97.Dr. Voytenfound that
Bouyer was moderately limited categoriesincludingability to maintain attention and
concentration for extended periods; ability to complete a normal workday and workwieeltwi
interruptions from psychologically based symptoms and to perform at a cohpete without

an unreasonable number and length of rest periods; ability to interact apptppvitt the

3Dr. Halas noted that Bouyer hadme problems with inattentiveness and restlessness, but digpsatr thave
an adverse reaoth to stressTr. 109.

1 Dr. Voyten also concluded that the evidence did not establish the preseneé@f @riteria of the Listings. Tr.
93.
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general public; ability to accept instructions angoesl appropriatelyo criticism from
supervisors; and ability to respond appropriately to changes in the work setting. 97r. 96-

Dr. Voytennoted that no treating source opinion had been submitted but, in making her
assessment, she reviewed and considered treating source progress notesShe .ga&e great
weight to tle treating source progress notds. 98. Dr. Voyten concluded thBbuyer’'s
allegations were generally credible but did not preclude her from perfornimgead range of
work activities. Tr. 98. Dr. Voyten opined that Bouyer could sustain simple and oct¢asiona
complex tasks in a setting where tasks are predictable and routine and sex@ationts are
occasional and superficial; Bouyer could not work in situations that require rgsobnflicts or
supervising others; Bouyer could deal with routine changes but would have difficuityayd
or unexpected changes. Tr. 98.

b. Cindi Matyi, Ph.D

OnJune 17, 2009, Cindy Matyi, Ph.[@ogmpleted a Psychiatric Review Technique
(Tr.115-28) and a Mental RFC (Tr. 129-32). In the Psychiatric Review Techniqudaibh.
reflected the fact that Bouyer suffered from ADHD and Major Depressived®is Recurrent,
but did not satisfy Listing 12.02 (Organic Mental Disorders) or Listing 12.0#é¢#ve
Disorders). Trl116, 118, 125-26When rating the “B’Criteria of the Listings, Dr. Matyopined
that Bouyer had mild restrictioms activities of daily living and imaintaining social
functioningand moderate difficulties imaintaining concentration, persistence, or pace. Tr.125.
There were no episodes of decompensdtiofi. 125.

In the Mental RFC, Dr. Matyiated Bouyer’dunctional capacity in 20 categories. Tr.

129-30. Dr. Matyi found that Bouyer was not significantly limited1d categories. T129-30.

15 Dr. Matyi also concluded that the evidence did not establish the presence of @rté@a of the Ligings. Tr.
126.
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Dr. Matyi found that Bouyer was moderately limited in 6 categories, incluabigy to
understand ancemember dtailed instructions; ability to carry out detailed instructions; ability
to maintain attention and concentration for extended periods; ability to work in coadingtn
or proximity to others without being distracted by them; ability to complete aaheararkday
and workweek without interruptions from psychologically based symptoms and to petrfarm a
consistent pace without an unreasonable number and length of rest periods; and ability to
respond appropriately to changes in the work setting. Tr. 129-30.
In making her assessment of Bouyer’'s mental RBiCMatyi considered a letter from
Dr. Smarty wherein he statéoht Bouyewas disabled from all gainful employment because of
her mental health condition but noted that whether or not a claimant is disabled is an issue
reserved to the Commission@r.Tr. 131. Dr. Matyi also revieweddeating source treatment
notes and the state agency consultative psychological evaluation. Tr. 1B1-32atyi
concluded that:
The claimant is capable of performing routine, one andstep tasks. The
claimant would perform best in an environment that did not require strict time or
productionquotas. The claimant’s statements and allegations a@etible, as

malingering was noted during the Psych C/E. Weighlt] is given to the current
Psych C/E and to the mental health center notes from Connections.

Tr. 132.
C. Testimonial evidence
1. Bouyer's testimony

Bouyer was represented by counsel at the administrative hearing anetéstifr. 374-

435. She testified regarding her educational background, including the fact thatsskerolled

'® Based on Dr. Matyi's summery of the contents of Dr. Smarty’s letteppiears that she had reviewed Dr.
Smarty’s undated letter. Tr. 131, 161.

" Earnese Hill, case manager from Connections, was also present at the HEarggg.
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in special education classes. Tr. 377-8duyer wasiot in special education clasde=cause of
behavioral problems but she indicated that she had been suspended once when she was in ninth
grade, had received detentions, had once hit a boy in the head, and had some probleo acting
on the bus. Tr. 378, 380-81. Bouyer indicated that her behavioral problems were the result of
her feeling angry and occurred mostly during her ngrdde year. Tr.&)-81. She reported
still being angryevery now and then. Tr. 381, 388he gets depressed and sad and feels like no
one is on her side and she then becomes angry. Tr. 381. When she gets angry, she locks herself
in her room. Tr. 381. She argues with her siblings a lot. Tr. 381. She does not have friends.
Tr. 384. While at home, she spends most of her day in her room alone watching television. Tr.
383-84. Her mom has to remind her to do her chores, including laundry, cleaning her room and
doing dishes. Tr. 385Her mom also has to remind her to take her meditafio. 387. She
has adriver’s license ang able to attend her medical appointments on her own. Tr. 387, 407.
Because her mom tells her to go to churble, attends church services two days each week. Tr.
404-05, 430. Also, one day each week she attends young adult group functions at her church but
does not actively participate. Tr. 404-06, 429-30. According to Bouyer, nobody wanks to tal
with her so she keeps to herself at the church events. Tr. 430.

Bouyer has problems sleeping. Tr. 400. She takes medication to help her sleep and she
also takes anxiety medication and was taking that medication during high school. Tr. 400.
During high school, Bouyer missed school a lot and was tardy but was not suspended because of
absencesTr. 401-02. Her special education teacher assisted her with making up work that she
missed because of her absences. Tr. 402.

Bouyer reports having attention deficit hyperactivity disorder (ADDY] that the

medication that she takes helps with hebilig to sit still and helps a little with her inability to
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pay attention or follow through on things. Tr. 403-Bbuyer is treated by Dr. Smatfyfor her
anger and depression. Tr. 433-35.

2. Vocational pert’s testimony

Vocational Expert (“VE”) Gene Burkhammer testified at the hearing435-45. The
ALJ asked the VE to assume a hypothetical individual who is a younger indiwidlndiimited
education and no past relevant work who: has no exertional limitations and no physical non-
exertionallimitations; is able to understand, remember, and carry out simple instructions,
routine, and repetitive tasks; is able to perform-gimess work, meaning no high production or
rapid production quotas; cannot work with the general public; can haveisigbedntact with
coworkers and supervisors; and cannot perform any arbitration, negotiation, confrontation,
directing the work of others, or be responsible for the safety of others. Tr. 435-36LJhe A
then asked the VE whether there were would bgabys/available that the hypothetical
individual could perform. Tr. 436-37. TME indicatedthat the hypothetical individual would
be able to perform the unskilled jobs of laundry laborer (medium, unskilled job with 120,000
positions available nationally, 6,000 in Ohio and 600 locally); hand packager (medium, unskilled
job with 150,000 positions available nationally, 7,000 in Ohio and 800 locally); and
housekeeping cleaner (light, unskilled job with 500,000 positions available nationally, 30,000 in
Ohio, and 2,000 locally) Tr. 364, 437-38.

In response to questions from Bouyer’s counsel, the VE indicated that, even though the
hypothetical individual was limited to jobs without high production quotas, every job hasits ow
expectations regarding theniely completion of tasks. Tr. 440. Thus, if the individual was

unable to complete assigned tasks in a timely manner, the individual would be unable to perform

18 Dr. Smarty’s name is misspelled in the hearing transcliipt435. The correct spelling is Dr. Smarty not
Schmarty. Tr. 274.
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the stated jobs. Tr. 440. The VE also agreed that, in any job, there are work rules that
individuals must follow and, if an individual were unable to follow those rules, the individual
would be unable to perform those jobs. Tr. 440-fike VE also indicated that, if the
individual’'s ability to pay attention and to concentrate is off task 8Cepenf the time, the
individual would be unable to perform the stated jobs. Tr. 445. The VE also indicated that, if
the individual’s ability to understand, remember, and carry out simple job instrustsnsff
task 50 percent of the time, the individual would be unable to perform the stated jobs. Tr. 445.
lll. Standard for Disability

Under the Act42 U.S.C § 423(akligibility for benefit payments depends on the
existence of a disability. “Disability” is defined as the “inability to engaganyy substantial
gainfu activity by reason of any medically determinable physical or mental impairment which
can be expected to result in death or which has lasted or can be expected to Emttiouaus
period of not lesthan 12 months.”42 U.S.C. § 423(d)(1)(A) Furthermore

[A]n individual shall be determined to be under a disability only if his physical or

mental impairment or impairments are of such severity that he is not only unable

to do his previous work but cannot, considering his age, education, and work

experiene, engage in any other kind of substantial gainful work which exists in

the national economy . . ..
42 U.S.C. § 423(d)(2)

In making a determination as to disability under this definition, an ALJ is szfjtar
follow a five-step sequential analysis set out in agency regulations. Theefpgecsin be
summarized as follows:

1. If the claimant is doing substantial gail activity, he is not disabled.

2. If claimant is not doing substantial gainful activity, his impairment must
be severe before he can be found to be disabled.

3. If claimant is not doing substantial gainful activity, is suffering from a
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severe impairmenthat has lasted or is expected to last for a continuous
period of at least twelve months, and his impairment meets or equals a
listed impairment, claimant is presumed disabled without further inquiry.

4. If the impairment does not meet or equal a listed immnt® the ALJ
must assess the claimant’s residual functional capacity and use it to
determine if claimant’s impairment prevents him from doing past relevant
work. If claimant’s impairment does not prevent him from doing his past
relevant work, he is not disabled.

5. If claimant is unable to perform past relevant work, he is not disabled if,
based on his vocational factors and residual functional capacity, he is
capable of performing other work that exists in significant numbers in the
national economy.

20 C.F.R. § 416.92Gee als@Bowen v. Yuckerd82 U.S. 137, 140-4@987).

The foregoing standard applies to redetermination slthat occur once a social security
claimant reaches 18 years of a§ee20 C.F.R. § 416.987(b)es also Lewis v. Comm’r of Soc.
Sec, 2011 WL 334850, *4 (N.D. Ohio Jan. 31, 2011) (cititamilton v Astrug2010 WL
411322, * 3 (N.D. Ohio Jan. 28, 2010)pfce a social security claimant reaches the age of 18,
her or his claims are subject to a redetermination under adult standardsibdityry.

Under this sequential analysis, the claimant has the burden of proof at StepsoDgk t
Four. Walters v. Comm’r of Soc. Set27 F.3d 525, 529 (6th Cir. 98). The burden shifts to
the Commissioner at Step Five to establish whether the claimant has the RFC éindaloca
factors toperform work available in the national econonhg.

V. The ALJ’s D ecision
In her September 23, 2011, decision, the ALJ made the following findings:

1. Bouyer attained the age of 18 in November 2007. Tr. 17. Bougsr
notified that, as of January 1, 2009, she was found no longer disabled

¥ The Listing of Impairments (commonly referred to as Listing or i) is found ir20 C.F.R. pt. 404Subpt. P,
App. 1, and describes impairments for eatlhe major body systems that the Social Security Administration
considers to be severe enough to prevent an individual from doing afiyl gaitivity, regardless of his or her age,
education, or work experienc@0 C.F.R. § 404.1525

' The ALJ’s findings &e summarized herein.
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based on a redetermination of disability under the rules for adults who
file new applications. Tr. 17.

2. Since January 1, 2009, Bouyer had severe impairments of major
depressivedisorder, attention deficit disorder (ADD), and borderline
intellectual functioning Tr. 17. The ALJ noted that, while there are
references to ADHD in the record, there was no evidence of hyperactive
behavior. Tr. 17.

3. Since January 1, 2009, Bouyer did not have an impairment or
combination of impairments that met or medically equaled a Listing
including Listings 12.02(organic mental disorders), 12.(4ffective
disorders), and 12.0Bnental retardation)Tr. 17-20.

4. Since January 1, 2009, Bouyer had the RFC to perform a full range of
work at all exertional levels but with the following nrerertional
limitations: she is able to understand, remember, and carry out simple
instructions; she is able to perform routine and repetitive taskss siuei
to perform lowstress work, specifically work without high production or
rapid production quotas; she cannot work with the general public, and can
have superficial contact with coworkers and supervisors; she cannot
perform a job involving arbitration, negotiation, confrontation, directing
the work of others or be responsible for the safety of othigr20-25.

5. Bouyer had no past relevant work. Tr. 25.

6. Bouyer was born in 1989, and was a younger individual ag&918Tr.
25.

7. Bouyer ha limited education andamncommunicate in English. Tr. 25.

8. Transferability of job skillswas not material to the determination of

disability. Tr. 25.
9. Since March 31,2009% consideringBouyer’'s @e, education, wér
experience, and RFC, there w@obs that existd in significant numbers
in the national economy th&ouyer could perform, includindaundry
laborer hand packagerand housekeeping cleaner. Tr. 25-26.
Based on the foregoing, the ALJ determined Baatyer'sdisability ended on January 1,

2009, and she had not become disabled again since thaffda2é.

2L\t is unclear why the ALJ referenced March 31, 2009, rather than Janu@@9L, Rowever, Bouyer does not
claim that the ALJ'’s reference to March 31, 2009, is an issue.
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V. Parties’ Arguments
A. Plaintiff's Arguments

Bouyer presents three arguments. FBstyyerargues that the ALJ erred in her
evaluation of treating source opinions. Doc. 17, pp. 9-14; Doc. 20, ppShelasserts that the
ALJ did not properly weigh treating psychiatrist Dr. Smarty’s Medicak8ssient of Ability to
Sustain WorkRelated Activities (Mental). Doc.71 pp. 10-12; Doc. 20, pp. 2-4h&also
asserts that the ALJ did not properly weigh Connectioasé manager and benefits specialist
Earnese Hill's Medical Assessment of Ability to Sustain Wieetatd Activities (Mental).

Doc. 17, pp. 12-14; Doc. 20, pp. 2-4. Additionally, Bouyssedsthat the ALJ improperly gave
significant weight to the opinion state agency reviewinghysicians Drs. Matyi and Voyten.
Doc. 17, pp. 13-14; Doc. 20, pp. 2-4.

Second, Bouyeairgues that the ALJ erred by failing to evaluate all relevant evidence of
record Doc. 17, pp. 14-17; Doc. 20, pp. 4-5. She asserts that the ALJ did not consider reports
from herformer employerdiarliece L. Harris, GED Examiner at Td, and Debra Battle of
Hair Savvy Beauty Salon. Doc7 1pp. 15-17; Doc. 20, pp. 4-5he also asserts that the ALJ
did not reference that, while attending school at Paul Mitchell, Bouyeiredgpecial
accommodation. Doc. 17, p. 16; Doc. 20, pp. 4-5.

Third, Bouye asserts that she does not have the “maximum remaining ability to do
sustained work activities in an ordinary work setting eagular andcontinuing basis.” Doc.

17, p. 17 (emphasis supplied by Plaintiff); Doc. 20, pp. 5-6. Thusirghes that the ALJ erred
in establishing her RFC because she did not determine whether Bouyer had tig twapac

sustainwork on a regular and continuing baassrequired by Social Security Ruling-8p.
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Doc. 17, pp. 17-18; Doc. 20, pp. 5-6She also asserts that she has required special
accommodations in order to accomplish tasks and the ALJ erred by failing to inclbde suc
limitations in the RFC. Doc. 17, pp. 17-18; Doc. 20, pp. 5-6.

B. Defendant’'s Arguments

In response, Defendant asserts that the ALJ properly evaluated Dr. Sropirtyos in
accordance with the regulations. Doc. 19, pp. 13-14. Defendant also asserts that the ALJ
properly considered the evidence from caseworker Ms. Hill and that, as a caseisrkei!’s
statements are considered evidence from arefaburce” and are not entitled to controlling
weight. Doc. 19, pp. 14-15. Further, the Defendant argues that the ALJ properly considered
and weighed the opinions of state agency reviewing physicians Drs. Matyi atehV@oc. 19,
p. 15.

Second,lte Commissioner argues that the ALJ need not reference every piece of
evidence in her decision and tlaateview of the ALJ’s decision reflects that the ALJ did
consider all of the evidence, including statements fBamyer’s former employersDoc. 19, pp.
15-16.

Finally, the Commissioner argues that the ALJ’s RFC is supported by stidista
evidence. Doc. 19, pp. 16-18. Further, the Commissioner argues that there is no support for
Bouyer’s contention that she is incapable of substantial gainfultsgctimply because she has
required special accommodations. Doc. 19, p. 17.

VI. Law & Analysis

A reviewing court must affirm the Commissioner’s conclusions absent a deteomina

that the Commissioner has failed to apply the correct legal standards or hdsaiags of fact

unsupported by substantial evidence in the recédU.S.C. § 405(gWright v. Massanari321
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F.3d 611, 614 (6th Cir. B3). “Substantial evidence is more than a scintilla of evidence but less
than a preponderance and is such relevant evidence as a reasonable mind might accept as
adequate to support a conclusiorBesaw v. Sec’y of Health Buman Servs966 F.2d 1028,

1030 (6th Cir. 992) (quotingBrainard v. Sec’y of Health & Human Serv889 F.2d 679, 681

(6th Cir. 189). A court “may not try the caske novo nor resolve conflicts in evidence, nor
decide questias of credibility.” Garne v. Heckler 745 F.2d 383, 387 (6th Cir. 849).

A. The ALJ properly considered and weighed the assessments of Dr. Smarty, case
manager Ms. Hill, and the state agency reviewing physicians

1. The ALJ properly considered and weighed Dr. Smarty’s assessment

The ALJ properly considered Dr. Smarty’s May 10, 2011, assessment under thedtreati
physician” rule. Aftediscussing Dr. Smarty’s assessment in detail, the ALJ decided to give his
assessment littl®d no weight. Tr. 24.

Under the treating physicianle, “[a]Jn ALJ must give the opinion of a treating source
controlling weight if he finds the opinion wedlipported by medically acceptable clinical and
laboratory diagnostic techniques and not inconsistent with the other substantial evideece
case record.Wilson v. Comm’r of Soc. Se878 F.3d 541, 544 (6th C2004)(citing 20 C.F.R.

8§ 404.1527(d)(9) Plaintiff takes issue with the ALJ’s treatment of Dr. Smarty’s assessment
because she asserts that the ALJnitdstate with specificity how Dr. Smarty’s opinion was not
supported by medically acceptable clinical and laboratory diagnostic teebraqd she asserts
that Dr. Smarty’s assessment is supported by multiple records from Conneotions a
strengthened blger actual performance in the work environment. Doc. 17, p. 10. However, the
ALJ’s decision makes clear that the ALJ was of the opinion that Dr. Smarty’ ®opuais not
consistent with other substantial evidence in the case record. For example) thdidated

that the “record does not support” the contention that Bouyer was “essentially tinHhimg

23



across most ared and proceeded to provide examples of how the record did not support such
an opinion, including the fact that Bouyer graduated from high school, obtained a driver’s
license, completed beauty school, passed a cosmetology examinatforTr. 24. As part of
his decisionthe ALJ considered evidence from Connections and her past employers which
showedthat Bouyer suffered from depression, was inattentive, and unable to follow through. Tr.
18, 20 (noting evidence that Bouyer had attempted to work but usually forgets her duties or
becomes overwhelmed); 18 (noting that records from Connections show that Bouyeneeper
issues with inattention); Tr. 21, 22 (discussing records from Connections in dete2l};, T
Further, the ALJ foun®r. Smartyhadreported symptoms that were not supporte@byyer’s
medical records. For exangplthe ALJ correctly noted thathile Dr. Smarty reported that
Bouyer has chronic suicidal thoughts (Tr. 24, 277), her medical records demonstratesether
(See e.g.Jr. 137 (March 10, 2010, treatment note showing no suicidal or homicidal ideation);
Tr. 153 (February 19, 2008, treatment note indicating that Bouyer denied suicidal or homicidal
ideation);Tr. 149 (September 9, 2008, treatment note showing no suicidal or homicidal
ideation). Thus, even if Dr. Smarty’s assessment is supported by medically@ueeginical
and laboratory techniques, the ALJ did not err in not providing controlling weight to his
assessment becau3e Smarty’s assessmestnot consistent with other substantial evidence in
the case recordVilson., 378 F.3cat544.

Plaintiff argues that the ALJ also erred because she did not provide “good reasons”
the weight provided to DiSmarty’s assessmenboc. 17, pp. 11-12.If an ALJ decides to give
a treating source’s opinion less than controlling weight, he must give “goahsédsr doing
so that are sufficiently specific to make clear to any subsequent revieeevsitht given to the

treating physician’s opinion and the reasons for that weighison 378 F.3d at 544 Further, in

%2 Bouyerdid not pass the manager portion of the cosmetology exam. FB535Y.
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deciding the weight given, the ALJ must consider factors such as (1) the letigghtr@fatment
relationship and the frequency of the examination, (2) the nature and extent cdttnerte
relationship, (3) the supportability of the opinion, (4) the consistency of the opinion with the
record as a whole, (5) the specialization of the source, and (6) any other ttaattesid to
support or contradict the opinioowen v. Comm’r of Soc Se478 F.3d 742, 747 (6th Cir.
2007) 20 C.F.R. 8§ 404.1527(c)Howeverwhile an ALJs decision must include “good reasons”
for the weight provided, the ALJ is not obliged to provide “an exhaustive fagttaetor
analysis.” SeeFrancis v. Comm’r of Soc. Sed14 Fed. Appx. 802, 804 (6th C2011).

Here, he ALJ did provide good reasons for providing litbeno weight to Dr. Smarty’s
opinion. The ALJ considered the entire record and deterntimadDr. Smarty’s assessment was
not consistent with Bouyer’s own treatment records or the record as Wwiwlexample, as
discussed above, Dr. Smarty’s opinion that Bouyer had chronic suicidal thoughts was not
supported by Bouyer’s medical records. Furthenaed by the ALJ, Dr. Smarty essentially
opined that Bouyer was non-functioning in most areas. Tr. 24. The ALJ went on to conclude
that Dr. Smarty’s severely limiting opinion was not consistent with the fact theteBdid
graduate from high school, did obtain an driver’s license, did complete beauty school, and did
pass a cosmetology examination. Tr. 24. Plaintiff argues that the ALJ did notecdhsifact
that Bouyer achieved these thinglile attending special education classes or with sigmifica
accommodations and, therefore, the ALJ’s reasons are not good reasons. Doc. 17, pp. 11-12.
However, Bouyer’'s argument is unpersuasive. Whilecantained in the paragraph specifically
discussing Dr. Smarty’s assessment, the ALJ’s decision makes clethietddt) considered the

fact that Bouyer was in special education classes (Tr. 19, 22), she had atubddied
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Education Plan (IEP) while in high school (Tr. 21), she did better with individual ratrer t
general instruction (Tr. 20, 21), and received special instruction while in colledggd).

Finally, Bouyer asserts that the ALJ erred in her treatment of Dr. Smasgessment
because she failed to address each of the requiredgartder 20 C.F.R. § 404.1527(c). Doc.
17, p. 12 (relying on SSR No. 96-2pYlore particularly, she asserts that the ALJ failed to
consider the length dfertreatment relationship with Dr. Smadnd thefrequency of the
examinationsthe nature and extent of the treatment relationsim@,Dr. Smarty’s
specialization Doc. 17, p. 12. However, while an ALJ’s decision must include “good reasons”
for the weight provided, the ALJ is not obliged to provide éahaustive facteby-factor
analysis.” SeeFrancis, 414 Fed. Appxat804. Here, the ALJ discussed the treatment records
from Connections in detail, including dates of treatment. Tr. 21-22. Thus, although the ALJ did
not provide a factoby-factor analysis, the ALJ’s decision makes clear that the ALJ was aware
of the length and nature of Bouyer’s treatment relationship with Dr. Smalntys, o the extent
that the ALJ did nospecifically identify or address eachthe factors liste@0 C.F.R. 8
404.1527(c)remand and reversia not warranted.

For the reasons discussed herein, the ALJ’s explanation of her decision not to provide
controlling weight to the severe limitations contained in Dr. Smarty’s May 10, 28ddssament
makes sufficiently cleahe weight given to the treating physician’s opinion and the reasons for
that weight Wilson 378 F.3d at 544and those reasons are supported by substantial evidence.
Accordingly, the undersigned finds no error in the ALJ’s treatment of Dr. §siétay 10,

2011, assessment
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2. The ALJ properly considered and weighed casmanager Ms. Hill's assessmefit

Unlike Dr. Smarty, Ms. Hill is not a physician and the ALJ correctly notedstiets not
an “accepteanedical sourcé?* Tr. 24. Thus, the ALJ was not required to provide controlling
weight to Ms. Hill's assessmenfts.Bouyer argues that, although Ms. Hill is not an acceptable
medical source, the ALJ was still required to consider and apply the same thatare applied
by an ALJ when considering what weight to provide to an acceptable medical sountes. opi
Doc. 17, pp. 12-13 (relying in part &ocial Security Ruling 08p). Even though Ms. Hill is
not an acceptable medical sourites ALJ did in fact consider her opinion as an “other source”
opinion and explained her reasonstfeweightprovided. 20 C.F.R. § 404.1513SR 0603P,
2006 WL 2329939(August 9, 2006). The ALJ stated that she gave littteno weight to Ms.
Hill's assesment because it was niobm an acceptable medical source. Tr. 24. Further, she
stated that, like Dr. Smarty, Ms. Hill had indicated that Bouyer was “essgmiaHunctioning

across most areas.” Tr. 24. As the ALJ indicated in connection with her discussion of Dr

% As discussed above in the “Evidence” section, Ms. Hill completed two Me&salssments oflity to Sustain
Work-Related Activities (Mental) Tr. 27881; 36063. The ALJ spafically referred to theluly 25, 2011,
assessment, which is ttaer of the two assessments. Ms. Hill's July 25, 2011, assessmeainsareater
limitations in certain areas thanereflected in her May 10, 2011, assessment. It is unclear whyafeteo
different forms or why both are not referenced in the ALJ’s decisionwveMer, Bouyer does not claim that the
ALJ’s reference to the later of Ms. Hill’s two assessments is groandsrhand and reversal and thus any such
argument is waivedvicPherson v. Kelseyl 25 F.3d 989, 9996 (6th Cir. 1997]“Issues advertedtin a
perfunctory manner, unaccompanied by some effort at developed arguareratetideemed waived. It is not
sufficient for a party to mention a possible argument in the most skegaleaving the court to . . . put flesh on
its bones.J (internd citations omitted)Meridia Prods. Liab. Litig. v. Abbott Lahs147 F.3d 861, 868 (6th Cir.
2006) see alsd=hrhart v. Sec'y of Health & Human Seng69 F.2d 534, 537 n. 5 (7th Cir. 199applying waiver
rule because judges need not devote time to “discussion of argumett,ifaisall, ‘in a very opaque manner.™).

24 Acceptable medical sources ar€l) Licensed physicians (medical or osteopathic doctors); (2) Licensed or
certified psychologists; (3) Licensed optometrists; (4) Licensed pista and (5) Qualified speetéinguage
pathologists.20 C.F.R. § 404.1513(a)

% Ms. Hill also completed a function report on behalf ofiBer on April 17, 2009. Tr. 22, 885. Since Ms. Hill
was a “noraccepted source” and “someone familiar with Ms. Bouyer’s daily functighine ALJ gave some
weight to that assessment. Tr. 22. Bouyer has raised no issuesspitbtrto the ALJ's ¢élatment of the April 17,
2009, function report. Tr. 585. Thus, any such argument is waivédcPherson 125 F.3cat 995-96.
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Smarty’s smilar assessment, the record daessupport such a contention. Tr. 24. As more
fully discussed above, notwithstandiegdence of speciaducation and accommodations
(whicha review of the decision as a whole makes cleae wensidered by the Al Xhe ALJ
found that Ms. Hill's severely limiting assessment wassupported bigouyer’s ability to
achieve certain things, including graduating from high school and passingetclogyy
examination. Tr. 24. The ALJ’s decision with respect to the weight provided to Ms. Hill’
assessment is sufficiently clear aadupported by substantial evidence. Accordingly, the
undersigned finds no error in the ALJ’s treatment of Ms. Hill's assessment.

3. The ALJ properly considered and weighed the state agency reviewing
physicians’ assessments

In her decision, the ALJ also considered other medical opinions of record, includéng sta
agency reviewing physicians Dr. Voyten and Dr. Matyi and state consuipdiysgcian Dr.
Halas. Tr. 22-23.

The ALJ gave significant weight to Dr. Voyten’s opinion because the ALJ found Dr.
Voyten’s opinion generally consistent with the evidence of record. Tr. 23. Furthét,ihe
stated that, in particular, she gave “weight to the assessment of Ms. Bougetisifal
domains.®® Tr. 23. The ALJ gave great weight to Dr. Matyi's opinion because the ALJ found
that itwas also consistent with the evidence of record. Tr. 23. Further, the ALJ stated tha
particular, she gave “weight to the assessment of Ms. Bouyer’s functionairdoff Tr. 23.
The ALJ also gave significant weight to consultative examining phydinaHalas’s opinion.

Tr. 22-23.

% When rating Bouyer’s functional dities, Dr. Voyten opined that Bouyer had mild restrictions in activities of
daily living, and moderate restrictions in maintaining social fioning and in maintaining concentration,
persistence, or pace. Tr. 92.

2" When rating the “B” Criteria of thkistings, Dr. Matyi opined that Bouyer had mild restrictions in activities of
daily living and in maintaining social functioning, and moderate difficsiltlenaintaining concentration,
persistence, or pace. Tr.125.
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Bouyer does not argue that the ALJ erred with respect to Dr. . Helasever, shéakes
issue with the weight that the ALJ assigned to the opinions of Dr. Voyten and Dr. \Daty.

17, pp. 13-14. Bouyer asserts that the ALJ did not specify what evidence the physicians’
opinions were consistent with. Doc. 17, pp.183- She also asserts thiaécause the opinions

were given two and three years before the hearing (Dr. Voyten : R@OBlatyi - 2009),they

were not reflective oBouyer’sfunctioning in late 2009, 2010, or 2011. Doc. 17, p. Eihally,

she asserts that the opinions were rendeaséd oran incomplete medical record because there
was no treating physician opinion in the record when the opinions were issued. Doc. 17, p. 14.
As discussed more fully below, Bouyer's arguments apersuasive.

Although the ALJ provided significant and great weight to the reviewing phays
opinions, she did not provide controlling weight to those opinions. Further, although the
opinions were rendered prior to the issuance of Dr. Smarty’s May 10, 2011, asselsthdbt.
Voyten and Dr. Matyi reviewed treatisgurce noteand Dr. Matyi reviewed Dr. Smarty’s
undated opinion letter. Tr. 98, 131. More particularly, Dr. Voyten noted that no treating source
opinion had been submitted but indicated that greatest weight had been given tosoeatiag
progress notes. Tr. 98. Dr. Voyten then indicated that she found Bouyer’s allegahenslly
credible but indicated that Bouyer would not be precluded from performing a linitgel o&
work actvities. Tr. 98. With respect to Dr. Matyi’s review, she not only considesetirig
source treatment notes, she also considered Dr. Smarty’s undated letten Wheféered his
opinion that Bouyer was “disabled from every and all gainful employmehébmental health
condition.”?® Tr. 131. Thus, Bouyer’s assertion that the opinions were offered without

consideration of any records or opinions from Dr. Smarty is not supported by thek reco

% Dr. Matyi also reviewed and cddsred the opinion of consulting examining physician Dr. Halas who evdluate
Bouyer. Tr. 13132,
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Further, althouglthe opinions were issued in 2008 and 2009, they do relate to the period of time
after Bouyer turned 18 years of age and thus are relevant. Further, Basyest argued nor
demonstrated that her condition became significantly worse after thagssoiaDr. Matyi's
opinion on June 17, 2009. Thus, even though the opinions were issued prior to the
administrative hearinghey are relevanb a determination of disabilityMoreover, even though
the state agency reviewing physiciamginions were issued earliehg ALJ considered all the
medical recordsincluding those from late 2009, 2010, and 200rl 21-22) and found the state
agency reviewing physician opinions to be “generally consistent with the eviderssoaf.”
(Tr. 23).

Althoughthe ALJ gave more wght to the opinions of Dr. Voyten and Dr. Matyi than
Dr. Smarty’'s May 10, 2011, assessment, the ALJ sufficiently explained hsioteznd that
decision is supported by substantial evidence. Accordingly, the ALJ did not err in her
consideration of and treatment of the medical opinion evidence. AdditiothedALJ gave
significant weight to the opinion of consulting examining physician Dr. Halas. Tr. 21885, T
the ALJ’s decision is also supported by Dr. Halas’s consultative findings.

B. The ALJ properly considered the evidence, including evidence regarding her prior
employmentand enroliment at Paul Mitchell

Bouyer argues that the ALJ erred becalsefailed to considevidence relating to
Bouyer’spast employment and enroliment at Paul Mitchdlloc. 17, pp. 15-17. More
particularly, Bouyer asserts that the ALJ erred because: (1) ske t@iconsider the April 7,
2010, letter from GED examiner Ms. Harris (Tr. 162) and failed to assigiineithe letter; (2)
she failed to reference the fact that, while attending Paul Mitchell, Batagegiven special

accommodations to complete her studies, includitga time and a reader to héler take her
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exams (Tr. 287); and (3) she failed to consldarr Savvy Beauty Salon owner Ms. Battle’s
guestionnaire (Tr. 288-89). Doc. 17, pp. 15-17.

The Social Security Regulations provide that all evidence in the case record will be
considered when Social Security makes a disability decision. 20 C.F.R. § 404.1520 (a)(3).
Further, pursuant to SSR 06-03p, an ALJ must “consider all relevant evidence in an individual’s
caserecord,” which includes opinion evidence from “other sources.” 2006 SSR LEXIS 5, *15
(Aug. 9, 2006). An ALJ “generally should explain the weight given to opinions from these
‘other sources,’ or otherwise ensure that the discussion of the evidence in threrdeian or
decision allows a claimant or subsequent review to follow the adjudicator’s rega$oiain
However, SSR 06-03p does matlude “an express requirement for a certain level of analysis
that must be included in the decision of the ALJ regarding the weight or crgadbitipinion
evidence from ‘other sources.Chambers v. Astry&35 F.Supp.2d 668, 678 (S.D. Ind. 2011)
Moreover, it is not necessary for an ALJ decision to inchfttBscussion of everginglepiece
of evidence.” Allison v. Comm’r of Soc. Sed08 F.3d 1376, * 3 (6th Cir. 1997).

Here, although the ALJ did not specifically identify the letter from Msrislar the
guestionnaire from Ms. Battle, the ALJ considered the evidernbe irecord that reflected the
information contained in the correspondence from Ms. Harris and Ms. Battteexample, the
ALJ stated that Bouyer “testified that she has attempted to work, but she ustgelg her
duties or becomes overwhelmed.” Doc. 18. The ALJ also stated that “Bouyezxdebtt she
has difficulty following instructions, and becomes easily frustrated. Shattemspted to work,
but usually forgets her duties or becomes overwhelmed. She has walked off jobs in’'th&rpas
20. The ALJ also considered Ms. Hill's function report wherein she indicated thatrBwaadye

been fired from jobs in the past because of an inability to get along with peop2 Tr
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(referencing Exhibit 11 (Tr. 58-65)). Ms. Hill also indicated, and the ALJ conslidbi
Bouyer had problems with work because of poor attendance, poor concentration and poor task
completion. Tr. 22, 64Additionally, to the extent that Ms. Harris or Ms. Battle offered their
personal opinionthat Bouyer wasidabled and therefore unable to work, whether or not an
individual is disabled or unable to work is an issue reserved to the Commissioner and such
opinions from other sources aret entitled to controlling weightSee20 C.F.R. § 404.1527(d).
Also, dthough the ALJ did not specifically mention the letter from PautMatl which
stated thaBouyer was allowedpecial accommodations (Tr. 288), it is clear that the ALJ
considered the fact that, while enrolled in school, Bouyer did have individual irmtsiand
accommodations provided (Tr. 22 (noting tBauyer wadn special education classes); Tr. 21
(noting that Bouyer hatEP while in high school and IEP accommodations when taking the
Ohio Graduation Test); Tr. 20, 21 (noting that Bouyer did better with individual ratimer tha
general instruction Tr. 20 (noting that Bouyerreceived special ingiction while in collegp.
“Although required to develop the record fully and fairly, an ALJ is not required to
discuss all the evidence submitted, and an ALJ's failure to cite specific evidessaeoto
indicate that it was not considere@ykes ex rel. Brymer v. Barnhaft1l2 Fed Appx. 463, 467
(6th Cir. 2004)quotingCraig v. Apfel 212 F.3d 433, 436 (8th Cir. 2000)). As showrthis
case, the ALJ carefully considered all the evideanaeaching her determination, including other
evidence regarding Bger’s work attempts and need for special accommodatidons.7-25.
See, e.gBrewer v. Astrue2012 WL 262632 (N.D. Ohio Jan. 30, 201&ting Books v. Chater
91 F.3d 972, 980 (7th Cir. 199y its finding of*no error where the testimony of a claimant’s

sibling did not constitute a separate line of evidence but rather, it serveg strietiterate, and

32



thereby corroborate, the claimant’s own testimony concerning his actasitebmitations.”)
(internal quotations omitted).

Based on the foregointhe ALJ’s failureto specificallyidentify or address
correspondencigom Ms. Harris, Ms. Battle and/or Paul Mitchell does not warrant reversal and
remand.

C. The RFC is an issue reserved to thed@nmissioner and the ALJ’'s RFC is supported
by substantial evidence

The regulations make clear that a claimant's RFC is an issue reserved to the
Commissioner and the Alig toassess a claimant’s RFC “based on all of the relevant medical
and other evidence” of recor@0 C.F.R. 8§88 404.1545(3404.1546(c)see alsaColdiron v.
Comm’r of Soc. &, 391 Fed. Appx. 435, 439 (6th Cir. ) (“The Social Security Act
instructs that the AL3 not a physician dltimately determines a Plaifits RFC”); Poe v.
Comm’rof Soc. Sec342 Fed. Appx. 149, 157 (6th Cir.G4) (“an ALJ does not improperly
assume the role of a medical expert by assessing the medicalramebdical evidence before
rendering a residual functional capacity finding”).

With respect to her RFC determination, the ALJ concluded that the:

Residual functional capacity assessment is supported by the objectiemcyi

and the opinion evidence, with appropriate weight assigned. Specifically, | find

the objective evidence, the State agency opinions, and the opinion of the

consultative examineestablish that Ms. Bouyer has no greater functional
limitations than identified in the aforementioned residual functional capacity. |
considered the opinion of Dr. Smarty, but ultimately the evidence of record and
testimonial evidence do not establighitations as severe as indicated.

Tr. 24-25.
Bouyer asserts that the ALJ erred in establishing her RFC becausieltiedAot

determine whether Bouyer had the capacity to sustairk on a regular and continuing baass

required by SSR 96-8p. Doc. 17, pp. 17-18. Bouyer’s third argument is a variation and/or
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combination of her first two arguments, which are without merit. For exaBplgerclaims

that the RFC is faulty because it does not account for the severe limitationsexmeDr.

Smaty’s and Ms. Hill's assessments. Doc. 17, pp. 17-18. Howeve€dbd has already
determined that the ALJ properly considered and weighed both Dr. SmartyNésakill's
assessmentsThus, the ALJ did not err in not including in the RFC limitations contained in those
assessments.

Further, to the extent that Bouyer relies upon statements from her past emsgliog the
letter from Paul Mitchell regarding the special accommodatioogided to her, the Court has
addressed those arguments and found that the ALJ considered that evidence whentreachin
decision. Moreover, while Bouyer suggests that, because she required specmhadations in
school, the ALJ was required to conclude that she was unable to perform sustainealdwork a
therefore is disable@ouyerdoes not provide authority for such a bright line rule.

Here, the ALJ accounted for limitations tlaaésupported by the evidence. In reliance
on VE testimony in response to a hypoitedtquestion that contained limitations that the ALJ
found crediblethe ALJconcluded that, based on that RFC, there was work that Bouyer could
perform.SeeParks v. Social Sec. Admid.13 Fed. Appx. 856, 865 (6th Cir.22D0) (“[ijn order
for a vocational expert’s testimony in response to a hypothetical questienvéces substantial
evidence . . . [the] [h]ypothetical questions . .. need only incorporate those limitatichstieni
ALJ has accepted as credibl@iternal citations and quotations omitte®ouyer has failed to
demonstrate that the ALJ’'s RFC and ultimate disability determination are not teapipypr
substantial evidence. Thus, mequest for reversahd remand based on the ALJ's RFC

determination is without merit.
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VIl . Conclusion

For the reasons set forth herein, the CAHEIRMS the Commissioner’s decision

Dated: December 3, 2013 @" 5 M

Kathleen B. Burke
United States Magistrate Judge
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