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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OHIO
EASTERN DIVISION

LINDA KOBA, CASE NO: 1:13CV33

Plaintiff, MAGISTRATE JUDGE
KATHLEEN B. BURKE
V.

RUBY TUESDAY, INC,
MEMORANDUM OPINION
AND ORDER [Resolving Docs. 23 & 35]

N N

Defendant.

This is atrip and fallnegligencecase Plaintiff Linda Koba(“Plaintiff” or “Kobd) fell
and was injured while assisting her sister to eatestaurant operated Defendant Ruby
TuesdayInc. (“Defendant” or “Ruby Tuesday.Jn her Complait, Koba alleges that a miat
the vestibularea of the restauratitad not been properly laid and was was buckled,” which
caused her to trip and fall. Doc. 1-1, p. 1, Jhe parties have filedrGssMotions for
SummaryJudgment, which have been fully briefed.

For the reasons set forth below, Defendant’s Motion for Summary Judgment (Dc. 23

DENIED andPlaintiff’'s Motion for PartihSummary Judgment (Doc. 35)0&NIED.

! The case was originally filed in the Lorain County Court of CommoasPded was removed to this Court. The
parties have consented to the jurisdiction of the undersigbed. 1, 12.

Document citations are to ECF page nurstibroughout this order.
20n August, 19, 2013, Defendant Ruby Tuesday, Inc. (“Defendant” or “Rubgday”) filed its Motion for

Summary Judgment. Doc. 23. Koba filed an Opposition to Ruby Tuesday’s niation30) and, on December 2,
2013, filed a Motion for Partial Summary Judgment (Doc. 35), to which Rubsdaydiled an Opposition. Tr. 38.
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|. Background Facts

On SaturdayPecember 4, 2010, around 5:10 p.m. Koba visited Ruby Tuesday’s
restaurant on Lorain Road in North Olmsted, Ohiibh her sister and brothen-law to celebrate
Koba’s birthday? Doc. 1-1, p. 1; Doc. 27-1, Linda Koba Deposit{titoba Depo”)at 63:6-9,
64: 12-13 Doc. 28-1, DonovaBarger Depositiorf‘Barger Depo”)at 10:8-11; Donovan Barger
Affidavit (“Barger Aff.”) at 13. This waskKoba'’s fourth or fifth visit tathe restaurantKoba
Depo.at40:13-17. This visit, however, was the first time Koba’s sister had been out of the
house since a hip replacement surgery several weeks .eddliat 63:12-23As a result of the
surgery, hesisterwasusing a walkerld.

When they arrived at the restaurant, Plaintiff helped her sister out of tarcc&y her
walker and then followed her sister up a ramp to Ruby Tuesday’s outer door. Id. 88.72:2-
Plaintiff's sister went through thfeont door first with her walker and Plaintiff followdtkrinto
the restaurant'oyer. Id. at 72:22-23, 74:21-24 Patrons had to walk througihe foyer in order
to reach the innedoorto the restaurantld. at 42:2-15. Anat’ was laid diagonallpn the
ceramic tile boor between the outer and inner doors. Koba Depo. at 42:22-25, 43:1, 44:1, 50:20-
25, 51:1-4 & Exhibit A. In order to open the inner door for her siBlamtiff, moving
sidewaysscootedoast her sistawn her sister’s left side. Id. at 77:22-25, 78:1F8e distance

between the wall and hsister’s left sidgei.e., the space in which Koba maneuvered past her

% The affidavit of Sharon Reiman (“Reiman affidavit”) submitted by Kobaciteis that the two women were
sistersin-law rather than sisters. Doc.-30L. Accordingly, it is unclear whether Ms. Reiman is Koba's sister or
sisterin-law. However, that factual discrepancy does not affect consideration ofaseMbtions for Summary
Judgment. Ms. Reiman will be referred to as Koba's sister herein.

* Koba’s brotheiin-law had opened the outer door for both women and was behindtBei23, 73:25, 74:2.
® Plaintiff states that there was one mat in the foyer between the outemendloors. Koba Depo. at 87:18.
Defendant states there were tmats. Barger Aff. § 5. This difference does not affect consideration ofdlse C

Motions for Summary Judgment and the mat or mats will be refaydeeréin asthe mat.”
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sister,was @&out one to approximately one and dvadf feet. Id. at 78: 21-24At the time,
patrons exiting the restaurant wevalking on the mato Koba'’s sister’s right sideld. at
113:22-24. After she squeezed by her sister and before she retehether doorKobafell
forwardand her right arm came in contact with the floor. 1d. at 25.679:15, 80:7-16, 81:2-
11.

Plaintiff states that she fell as a result of catghier foot under a ripple in the edge of
the maton the floor of the foyer Id. at97:8-21. Prior to the fall Plaintiff did notlook down®
she did noteel any unusual sensation in her fegtd she did ndeel either of her feet catch on
anything. Id. at76:11-17, 79:18-21, 81:17-24fter she fell, she was helped to a chhir.at
85:23-25. While seated, she obsertlreglmat and noticeithat there were ripples on the edge of
the mat.87:9-16. Plaintiff states that ripplesabout four inchesigh went down the length of the
maton both sides. Id. at 97:12-25, 98:1-2. Kolsaster also stated that she noticed the floor
mat was rippled after Koldall. Reiman Affidavit at 5. Koba’s sister stated that her walker did
not catch on the mat or cause the mat to ripple. Id. at 16.

Donovan Barge(‘Barger”) was Ruby Tuesday’s stomeanager on duty on the dafy o
Koba’s fall Doc. 28-1, Barger Depo. at 10t&; 10:1619. Barger was not in the foyer at the
time Koba fell. Barger Depoat 62:7-9.However, after Koba fell, Bargéitled out an Incident
Detail Report. In the “Accident Description” portion of the report, Barger tyffedest stated
she was helping friend/sister? with a walker enter the store. As she washi®stte tripped on
rug. She fell face first and landed on arm/shoulder. Said she broke her arm. dndrcani

EMS was separateshoulder.” Id. at 20:20-25, 21:18x. 2.

® Koba testified she was unable to see the mat when squeezing by heldiste®0.8-12.

" Barger testified that the information in the Accident Description \wgngo him by “somebody from Linda
Koba'’s party. Id. at 229-19.



The mat in the foyer was supplied by a third-party linen supply company. Id1at 39:
13, 15:9-13.Themat hada carpet surfacand a rubber backinyBarger Aff. § 5.0n the day
Koba fell,Barger had placethe mat on the floor of the foyer before the restaurant opened.
Barger Aff., 5. He states that, when he placed the that day therewere nowavy edgesor
was there any bucklingld., 115, 9° The restaurant opened for business that day at 11:00 a.m.
and closedat 11:00 p.m.Barger Depat 48:19-23 There wee customers coming in and out of
the restaurarthroughout that time. According to Barger, the foyer is large enough to
accommodate several peopleterg and entering the restaurant at the same time. Id. at-48:24
25, 50:1-4, 50:24-25, 51:1-19. Barger testified that it was expected that handicapped individuals
using wheelchairs, walkers, and canes would come in and out of the restaurant. Bpoget D
9:3-17.

The restaurant employee responsible for maintaining the foye 8t assigned to that
area. Id. at 49:16-20@t was Ruby Tuesday policy for all employeetmne through the foyer
when arriving for work. Id. at 46:23-2&mployees are expected to report any hazards they
observe. Id. at 45:20-22, 46:2-5. According to Barger, on the day Koba fell and prior to,her fall
no employee reported any protevith the mat in the foyer, nor did any patron report any such
problem.Barger Aff. §14.

All three of the Ruby Tuesday stogargerhas worked at use the same tipatty

company to supply matdarger Depoat 40:14-17.Barger was aware of other customers
falling in Ruby Tuesdayoyers wheresimilar matswere placed but was not sure ibfe other

customer falls were due the mats. Id. at 62:24-25, 63:3-10.

8 Kobastatedthat the mat had green transparent plastic around the edge. Koba Depo é258892B3.

° Kobaacknowledgedhat she doesn’t know if the mat waas rippled at the time when it was laid dowfoba
Depo. atl06:68.



After the accident, Barger was asked by a Ruby Tuesday corporate claim represént
the rug was in disrepaat the time of the accideanhd he responded, “not to my knowledge.”
Barger Depo. at 15:9-13The thirdparty company replaced the mats on a weekly basis. Barger
Aff. 6. The mat on which Koba alleges she tripped was replacéthveieveral days of the
accident. 1d?°

II. Law & Analysis

A. Summary Judgment Standard

Summary judgment is proper “if the pleadings, depositions, answers to interregjat
and admissions on file, together with the affidavits, if any, show that there ennng issue as
to any material fact and the moving party is entitled to judgment as a matter of law.”

Fed.R.Civ.P. 56(c) A genuine issuef material fact exists whehere is sufficient evidence

favoring the nonmoving party for a jury to return a verdict for that paatigite v. Wyndham

Vacation Ownership, IncG17 F.3d 472, 475-76 (6th CR010) €itations omitteyl The

moving party bears the burden of demonstrating that no material facts are in disgtite, a
evidence submitted must be viewed in the light most favorable to the nonmovingAwdidies

v. S.H. Kress & C0398 U.S. 144, 90 S.Ct. 1598, 26 L.Ed.2d 142 (1970)

After a noving party has carried its initial burden of showing that no genuine issues of
material factarein dispute, the burden shifts to the non-moving party to present specific facts

demonstrating a genuine issue for tridatsushita Elec. Indus. Co. v. Zenith Radio Co435

U.S. 574, 586-87, 106 S.Ct. 1348, 89 L.Ed.2d @386) “The ‘mere possibility’ of a factual

dispute is not enough.Mitchell v. Toledo Hosp 964 F.2d 577, 582 (6th Cir. 99) (citing

Gregg v. AllerBradley Co, 801 F.2d 859, 863 (6th Cir. 88)). In order to defeat the motion

1% Barger did not state that he or any other employee inspected the mat after Kaba feither party has
submittedany photographs of the mat taken after the accident.
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for summary judgment, the non-moving party must present probative evidence thatssipport

complaint. Anderson v. Liberty Lobby, Inel77 U.S. 242, 249-50, 106 S.Ct. 2505, 91 L.Ed.2d

202(1986). The nomnoving party’s evidence “is to be believed, and all justifiable inferences
are to be drawn in his favorfd. at 255 “If the evidence is merely colorable, or is not
significantly probative, summary judgment may be grantéd.’at 24950 (internal citations
omitted). Further “the trial courtno longer has the duty to search the entire record to establish

that it is bereft of a genuine issue of material fa8treet v. J.C. Bradford & Cp886 F.2d

1472, 1479-80 (6th Cid989) €iting Frito—Lay, Inc. v. Willoughhy863 F.2d 1029, 1034 (D.C.

Cir. 1988)). The non-moving party is under dfirenative duty to point out specific facts in the

record as it has been established which create a genuine issue of materallfst.v. City of

Columbus 801 F. Supp. 1, 4 (S.D. Ohio 1992 he nonmovant must show more than a scintilla

of evidence to overcome summary judgment; it is not enough for the non-moving party to show
that there is some metaphysical doubt as to material facts.

Moreover, it should be noted that, un&ere 56(c)(4)“[a]n affidavit or declaration used
to support or oppose a motion must be made on personal knowledge, set out facts that would be
admissible in evidence, and show that the affiant or declarant is compedtstifyoon the
matters stated.” Mereonclusory allegations “are not evidence and are not adequate to oppose a

motion for summary judgmentMiller v. Aladdin TempRite, LLC 72 F. App'x 378, 380 (6th

Cir. 2003) (citingLujan v. Nat'l Wildlife Fed’'n 497 U.S. 871, 888 (99)). It is well settled that

“[w] hen ... conclusions of law appears in an affidavit ... the extraneous material should be

disregarded, and only the facts considergd’R.C. Intl, Inc. v. United State878 F.3d 641,

1 To the extent the affidavits cited in this order contain conclusions of lmlv,®nclusionfave beemlisregarded
and only the facts considered.
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643-44 (6th Cir2002) ¢iting A.L. Pickens Co., Inc. v. Youngstown Sheet & TubeG56.F.2d

118, 121 (6th Cir.181) andAdair v. Koppers Co.741 F.2d 111, 114 (6th Cir.29)).

Cross-Motions for Summary Judgment

In reviewing crossnotions for summary judgment, courts should “evaluate each motion
on its own merits and view all facts and inferences in the light more favorablertortireoving

party.” Wiley v. United State0 F.3d 222, 224 (6th Cir.29). “The filing of cross-motions for

summary judgment does not necessarily mean that the parties consent taoreebthe case on
the existing record or that the district court is free to treat the case as if ithwaittaed for final

resolution on a stipulated record.aft Broad. Co. v. United State€3?29 F.2d 240, 248 (6th

Cir.1991)(citingJohn v. State of La. (Bd. of Tr. for State Coll. & Uni¥37 F.2d 698, 705 (5th

Cir.1985)). The standard of review for cross-motions for summary judgment does not differ

from the standard applied when a motion is filed by one party to the litightiirBroad. 929

F.2d at 248The Court reviews each party's motion separately, determining, for each side,
whether a judgment may be entered in accordamitethe standards étule 56and both
motions must be denied if the Court finds that there is a genuine issue of materigldastv.

Hilb, Rogal & Hamilton Co. of Ohio437 F. Supp. 2d 706, 732 (S.D. Ohi®&p

B. Ohio Premises Liability Law
Ohio law governs this case. In order to establish a claim for negligeplegntaf must
show: (1) a duty on the part of the defendant to protect the plaintiff from injury; (2xehbwée

that duty; and (3)rainjury proximately resulting from the breacheffers v. Olexo43 Ohio

St.3d 140, 142, 539 N.E.2d 614 8B). In a premises liability case, the relationship between the

owner or occupier of the premises and the injured party determines the duty@ardon v.
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Greater Cleveland Regional Transit Autli5 Ohio St.3d 414, 417, 644 N.E.287;Shump v.

First Continental-Robinwood Assocgl Ohio St.3d 414, 417, 644 N.E.2d 29194P

The parties agree that, under Ohio law, Plaintiff was as a “business inoitgeirposes
of determining the duty Defendant owed to her. Doc. 23, p. 8; Doc. 30,'Buginess invitees
are persons who come upon the premises of another, by invitation, express or impliedefor som

purpose which is beneficial to the ownédright v. Ohio University1986), 28 Ohio St.3d 66, 68,

502 N.E.2d &1.
Business owners owe busss invitees a duty of ordinary care to maintain the premises
in a reasonably safe condition so that customers are not unnecessarily asdnaigaexposed

to danger.Paschal v. Rite Aid Pharmacy, In¢8 Ohio St.3d 203 (1985However, a business

owner is not an insurer of a customer’s safety against all types of miscidat may occur on its
premises.ld.; see also Johnson v. Wagner Provision @41 Ohio St.584, 589 (1943Y.he fact
that an invitee falls while on a shopkeeper's premises does not give rise toencanfar
presumption of negligencklodge v. K-Mart Corp(Jan. 18, 1995), Pike App. No. 93CA528,

unreported, citingParras v. Standard Oil Cq1953), 160 Ohio St. 315, 116 N.E.2d 300

Ohio courts have held th& plaintiff may prevail in a slindfall negligence claim in

one of three ways.Dowling v. The Cleveland Clinic Foundatids93 F.3d 472476-477 (6th

Cir. 2010). InDowling, the Sixth Circuit quoted an Ohio opinidascribing the three
theories'?

“The law in the state of Ohio is clear that in order for a plaintiff to recoaerages from
a slip and fall accident as a business invitee, the following must by established:

1. That the defendant through its officers or employees was responsithie for
hazard complained of; or

2. That at least one of such persons had actual knowledge of the hazard and
neglected to give adequate notice of its presence or remove it promptly; or

12 Combs v. First Nat'l Supermarkets, Int05 Ohio App. 3d 27, 663 N.E.B69, 670 (Ohio App. 135).
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3. That such danger had existed for a sufficient length of time redgdoab
justify the inference that the failure to warn against it or remove it was attributab
to a want of ordinary care.”
Id. In Dowling, one of the plaintiffs, a patient, slipped in a puddle of water in a hallway adjacent
to defendant’s cafeteria. Plaingfflid not contend that defendant had created the puddle, i.e.,
plaintiff did not rely on the first theory of recovery. Instead, ttedigd on the third theory,
constructive notice. In affirming the District Court’s order entering sumiundgment for the
defendant, the Sixth Circuit noted that evidence as to howddr@gard existed is mandatory in
a constructive notice case and that plaintiffs failed to present any evideneentogi¢ow long
the puddle had been in the hallway. 593 F.3d at 477.

C. Defendant’s Motion for Summary Judgment

Ruby Tuesdaygiting Dowling v. The Cleveland Clinic Foundation, supaiegles that it

is entitled to summary judgment becaubkere is no evidende (1) was responsible for the mat
being improperly placedyr (2) had knowledge that the mat was improperly placedtzsatdt
failed to warn; or (3) that the improperly placed mat had existed fofieisnf length of time to
reasonably justify the inference that the failure to warn against it or reineas attributable to
awant of ordinary care. Doc. 23, p. 2. Ruby Tuesday argues that, in order for Koba to prevail,
she must show that Defendant created, was aware of, or had constructive knofwéellaeaod.
Doc. 23, p. 8.
1. Responsibility for the hazard

Underthe first theoryset forthin Dowling, a plaintiff may recovewhen the plaintiff
establishes that the defendant is responsible for the hazard complained f.Mdmdrandum
in Support of its Motion for Summary Judgment, Ruby Tuesday addresses at somé&lengt

actual notice and constructive notice theoueder which a plaintiff may recovbut it dsposes
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of the responsibilityheay summarilyby asserting*Plaintiff has failed to establish that Ruby
Tuesday was responsible for an improperly placed mat in the foyer of theaesta. . .” Doc.

23, p. 9. While Ruby Tuesday does not explain in its Memorandum the basis for this conclusion,
it appearghat Ruby Tuesday is relying dime statements madby Bargerin his Affidavit that

there were no wavy edges to the mat, nor was it buckled, at the tiphechkdit on the floor

before the restaurant opened for the d®arger Aff. 1 5, 9.

Plaintiff's Opposition counters that Barger’s Affidavit is itse\idenceof Ruby
Tuesday'’s responsibility because Barger admits that he placed the matloortirethe foyer, a
heavily trafficked area, on the day Koba .fdlloc. 30, pp. 8. Plaintiff argus that, in this case,
“A jury can find that the floor mat bunched along the edges as a naturalafethd@tiocation of
the floor mat in a high traffic area . . . and as a result of Ruby Tuesday’s failsecure the
edges of the floor mat . . ., it created a hazardous condition.” Id*3p. 9.

Plaintiff relies on théhio Tenth DistrictCourt of Appeals’ opinion ifandy v. St.

Anthony HospitalFranklin Cty. App. No. 88AP-551, 1988 WL 129161 (Nov. 29, 1988)

Tandy the plaintiff, who wasleaving the hospital, tripped over a doormat that defendaht h
placed outside its door. Plaintiff claimed that the doormat had become bunched up into a hump,
which he had not noticed before he féle trial courtentered summary judgment for the
defendant hospitddased on the lack of evidence that the defenldadtactual knowledge of any
danger associated with tdeormat. In reversing, the Court of Appeals stated,

The defendant and the trial court fail to take into account a critical distinctipexisés

betwe@ hazardous conditions createdthe owner ooccupier of the premises and those
hazardous conditions created by the act of a third person . . ..

13 plaintiff also argues that “Ruby Tuesday’s building code violatioasafficient evidence of negligence to defeat
summary judgment.” Doc. 30, p. & support of this argumentdntiff submits the report of its expeRjchard
Zimmerman (“Zimmerman”), an architect, who opines that Ruby Tuesditad the Ohio Building Code because
the mat was not “securely attached.” Doc13@. 4. The Court is not persuaded that the building code provision
cited by Zimmerman ispplicable to the facts here.
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*kk

This being a motion for summary judgment against plaintiff, he is entitled to have t
evidence construed most strongly in his favor. When the evidence is so construed, a
“‘genuine issue of material fact” exists, and reasonable minds can readendiffe
conclusions. Thus, summary judgment was improper. It is not defendant’s lack of notice
which is determinative, but, rather, whether it negligently placed the doamnsach a
position as to create a dangerous or hazardous condifibe. evidence presented by
defendant states merely that no complaints have been received, and there were no pr
reported falls. This does not negate defendant’s creatdengerous condition, which
caused plaintiff to fall and be injured.

Tandy 1998 WL 129161 at2. Similarly, in Schulew. Consolidated Stores Corgviahoning

App. No. 98 CA 138, 2000 WL 310547 (March 24, 20@K0¢ Seventh District Court of Appeals

held that summary judgmentor the defendant was improper where plaintiffeged that
defendant created a dangerous condition by placing a rug inside the entrancedie thvdish
plaintiff fell over and which was observed wedged under dbor after plaintiff's fall. The
Schuleydefendantargued that it had no notice or supr knowledge of the condition. However,
the Schuleycourt noted thathe facts before itvere similar tothose inTandyand defendant’s
lack of actual or constructive notice was not determinative.

In addition toTandyand SchuleyOhio courts of appeah other @ses have concluded
that summary judgment in favor of the defendant premises owner or operator is ingroper
facts very similar to this casee., when the defendant placed a rug or mat, which subsequently

becameumpled or curled, causing tipgaintiff to trip and fall SeeSimeone v. Schwebel Baking

Co. Cuyahga Cty. App. No. 90668, 2008®hio-5254 (October 9, 2008plaintiff tripped over

commercial mat on floor of defendant’s foyer, which was “curled ;ug/itley v. Natl.City

Bank CuyahogaCty. App. No. 90095, 200®hio-131 (January 17, 200@plaintiff tripped on

mat placed over carpeting where the 'mé&ft corner “was fipped over”) Zimmerman v. The

Kroger Co, Jackson Cty. App. No. 00CA002000 WL 1175562 (Aug. 9, 200@plaintiff
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tripped over mat in vestibule, which had crept from the position in which it was placedatich t

its edge stood off the flograndBarlow v. Thorne Foods, IncCarroll Cty. App. No. 505, 1985

WL 6987 (June 20, 198%plaintiff tripped on unattached carpet laid on floor near st&ieand

noticed that the carpet was “turned up”).

Here,it is undisputed that Ruby Tuesday’s employee placed the mat in the fogegerB
Aff. 1 5. Similar to Tandy, Schuleyand the other rug/mat cases cited above,is' not
defendant’s lack of nate which is determinative, but, rather, whether it negligently placed the
doormat in such a position as to create a dangerous or hazardous céntaraty 1998 WL

129161 at2. This case is unlik®owling, suprg in which the plaintiffdid not contend that the

defendant was responsible for placing the puddle of water in which she diypesdied instead
on constructive notigehethird theory of recoveryecognized in Ohio slip and fall cases
Plaintiff hascited evidenceconcerning the high volume of traffic in the foyer anea
which Barger laid the mand has paoitedto evidencethat Defendant is aware that multiple
people coming in and out of the foyer at the same time can cause a disruptiomaf.theoc.
30, p. 5. Plaintiff's evidence includes Barger’s testimony and a Ruby Tuesdaaimtecument
that apgars to showDefendant'sawareness that crumpling of a mat can lead to a guest fall.
Doc. 361, p.1; Barger Depo. at 16:22. Plaintiff testified thatat the time she and her sister
were attempting to enter the restaurant from the foyer, other peeptesimultaneously exiting
the restaurant through the inner door and walking on the mat. Koba Depo. at24.3:Barger
testified that it was expected that handicapped individuals using wheeletaksrs, and canes
would come in and out of the restaurant. Barger Depo. d@t®:Barger further testified that he

was aware of other customers falling in Ruby Tuesday foyers wherarsrogs were placed.
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Id. at 633-10. Additionally, Plaintiff provided records from 20@812 of customer falls in
Ohio Ruby Tuesday foyers/entrance ways, some falls involving floor mats.3Ddc

While Ruby Tuesdayasserts, citing the Barger Affidavithat employees would have
passed through the foyer on their way to work and that no employee or patron nootfied i
problem with the mabn the day in questiomo evidence has been presented that any employee
of Ruby Tuesday, including the host assigned to the foyer acaally inspected the condition
of the mat at any time during tmeore than six hours thalapsedoetween when themat was
placed on the floor and when Koba fell.

On Ruby Tuesday’'s Motion for Summary Judgmenairféff is entitled to have the
evidene construed most strongly in hiavor. When the evidence is so construed, a “genuine
issueof material fact” exist&nd reasonable minds can reach different conclusions as to whether
Ruby Tuesday negligently placed or maintained the doormat in sweayas to create a
dangerous or hazardous condition. Ruby Tuesday’s vithat it may not beheld liable under
the theory that it was responsible for the hazard complained of because the mat riypgeabt
whenits employee placed it on the flobefore the restaurant opened inconsistent with Gio
law. BecauseRuby Tuesday has failed to denstrate that it is entitled to judgment as a matter
of law its Motion for Summary Judgment must be denied.

2. Actual and Constructive Knowledge

To recover in a slip and fall case, laiptiff need only meet the requirements of one of
the three theories oécovery set forth above, i.e., responsibility, actual knowlealge,
constructive knowledgeWhen a defendant creates a hazardous condition by his own conduct,
the plaintiff is not specifically required to show that defendant had knowledge oe.nbéindy

suprg Presley v. Norwogd36 Ohio St.2d 29 (1973)Since thisCourt has found that there is a
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genuine issue of material fact in this case utitkeresponsibilitgheory, precluding summary
judgment for Ruby Tuesday, it is not necessary for the CouvetitthPlaintiff’'s claims of actual
or constructive knowledgeThe Court notes, however, that Plaintifsfailed to provide
evidence of a genuine issue of matemadler either of those theories.
First, with regard to actual knowledge, Plaintiff argues that Ruby Tuékdaw or
should have known that the floor mat that caused Ms. Koba to fall had the risk of curling,
buckling, or sliding creating an increased risk of customers tripping and fallinge” 3D, p. 11.
A “should have known” or “could have known” test is not an appropriate consideration under an

actual notice standardEmrick v.Multicon Builders, Ing.57 Ohio St. 3d 107, 111, 566 N.E.2d

1189, 11941991). Thus, Plaintiff fails to provide any evidence of a genuine issue of material

fact that Defendant actually knew of the hazard, i.e., actually knew that theameppled,
prior to Koba’s fall.
Second, with regard to constructive knowledge, Ohio courts “hafve] consistently

followed Anaple[v. Standard Oil C0.162 Ohio St. 537, 124 N.E.2d 128 (19%%and held that

evidence of how long the hazard existed is mandatory in establishing a duty teeegedciary

care.”Dowling, 593 F.3d at 47{citing Combs v. First Nat'l| Supermarkets, Int05 Ohio

App.3d 27, 663 N.E.2d 669, 671 @F)). Plaintiff argues “Ruby Tuesday knows that every

time it places the mat without securing the edges that it is creatipghatard.” Doc. 30, p. 13.
However, Plaintiff provides no evidence as to the length of time the hazard, i.gpptee i he

mat, existed prior to her fall.
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D. Plaintiff's Partial Motion for Summary Judgment is DENIED

Plaintiff argues that she is entitled to summary judgment in her favor as to liability
becausé¢here is no dispute th&uby Tuesday created the dangerous conditiahcaused her to
fall, had direct knowledge that the floor mats it used create a hazardous condisiosebthey
buckle, and did nothing to alleviate thazlardthat itcreated. Doc. 33, p. 1 Plaintiff contends
thatRuby Tuesdaghould have scuredthe edges of the mand that “fixes” to secure the edges
of such mats are available for less than $20. p. 5. Ruby Tuesday responds tR&intiff is
not entitled to summary judgment for three reasonsf (¢ floor mat wauckled, the dager
was open and obviou$;(2) Ruby Tuesday did not breach any duty owed to Plaintiff and had no
prior notice of the hazard; arfd) Plaintiff cannot show that Ruby Tuesday’s conduct caused her
to trip and fall.Doc. 38, p. 5.

Plaintiff's Motion appears tosk this Court tofind liability as a matter of lawased
solely on the fact that Ruby Tuesday’s manager placed the mat on the floamutviéping down
or otherwise securing the edgd3aintiff citesno casethat would support such a position.
Accordingly, the Courfinds no merit in this argument. Instead, this Court findbat there
exist genuine issues of material fact aedsonable minds can reach different conclusions as to

whether Ruby Tuesday negligently placed or maintained the mathrasuay as to create a

4 Ruby TuesdagitesAndler v. Clear Channel Broad., In&70 F.3d 717, 725 (6th Cir. 2B), to supporits open
and obviousargument In Andler, the Sixth Circuit affirmed the trial court’s denial of defendant’s motian fo
judgment as a matter of law filed after a jury verdict for the plainfifie Sixth Circuit held thahe observabilityof
a hazard’ depends upon the particular circumstances surrounding the hazaadd is' extremely fact
specific....” (quotingOhio cases). In this case, aiindler, the questionwhether the hazard was open and
obvious is a jury issue.

'31n theirbriefs on Plaintiff's Motion for Partial Sumary Judgmenthe parties quarrel as to whether an expert
report sulmitted by Ruby Tuesday (Doc. 34 should be considered. Ruby Tuesday states thaetiort is
presented primarilyo refute Plaintiff's contention that Ruby Tuesday violated the OhitlBg Code and/or
breached its duty of care by failing to tape down the edges of its fldsr mac. 38, p. 14The allegation that
Ruby Tuesday violatethe Ohio Building Codds not made in Plaintiff's Motion for Partial Summary Judgmesmd
the Cout has resolved the issues presente@lamtiff’'s Motion on other grounds. Thu$e Courtdoesnot address
the arguments concerning Defendant’s expert report.
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dangerous or hazardous condition. Accordingly, Plaintiff's Motion for Partial Summary
Judgment must be denied.
E. Plaintiff's Request To Strike Barger’s Affidavit
In its Memorandum in Support of its Motion for Summary JudgnfRaby Tuesday asserts
that Plaintiffcannot “prove what caused her to fall” (Doc. 23, p. 6) and that “Plaintiff cannot
state with certainty that she tripped over the mat.” Id., p. 10. As support for thatersse
Ruby Tuesday relies on the Barger Affidavthierein Barger states that he spoke with Kobex aft
she fell (Barger Aff., 1%, 8) andalso states:
Although | was aware that Plaintiff fielvhile helping her sister with her walker into the
restaurant, Ms. Koba did not state to me exactly how she fell, and | recalhtiomef
the mat being an issue for Ms. Koba.
Id. at 1117°
Plaintiff, in its Opposition to Defendant’s Motion for Summary Judgmentrdrpgested that
this Court strikeBarger’s Affidavit because it allegedtirectly contradicts hisdeposition
testimonygiven three days before he executed the Affidavit. Doc. 30, pPEmtiff argues
that at a minimumthe portions oBarger’s Afidavit that deal with whether he spoke with Koba
after her fall and what was or was not sgugingany such conversatianust be stricken as they
directly contradichis deposition testimony. Doc. 30, pp. 13-14.
During his deposition, Barger answered “I don’t know” when asked whether he had a

conversation with Linda Koba on the day she f@argeragreedwith his examinethat he had

'%1n its Opposition to Plaintiff's Motion for Summary Judgment, Ruby Tugselies o theBarger Affidavit
to suggest that Plaintiff did not know what caused her fall:
Not surprisingly, during their conversation, Barger does not recafitflanentioning any floor mat
causing her to fall.... In fact, Plaintiff could not explain exactly Bbe fell to Barger.”
Doc. 38, p. 7(citations omitted).
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“no independent memory of what Linda Koba may have said” to himatalaly. Barger Depo
at 21:4-25, 22:1-18/

During his deposition, Barger also identified and was questioned about an Iizdaiht
Report form heifled in on the day othe accident.The IncidenDetail Report containgn
Accident Descriptiorsection that, orts face appears to contradict Paragraph 1Bafger’'s
Affidavit. In the Accident Description section, Barger reported: “Guettdta . . she tripped
on rug.” Id., Ex. 2. During his depositioBarger stated that the information in tiAecident
Description” portion of the Incident Report was given to him by “somebody from IKoba’s
party” whose relationship to Koba he could not specify other than to say “they viiedeewf
Barger Depo. at 22:6-19.

Defendant did not file a Reply Brief in support of its Motion for Summary Judgmerdid
not otherwise respond to Plaintiff's request that Barger’s Affidavit lbeketr until the Cart
issued a show cause order requiring it to respond. Doc. 43. In its redpefesalant argues
that Barger’s Affidavishould not be stricken because it “does not directly contradict Barger’s
previous deposition testimony” and, even if the Affidavit “could be directly cormt@agi Ruby
Tuesday can justify any perceived contradiction.” Doc. 45, p. 1. In order to explain the
discrepancy between Barger’s deposition testimony that he didn’t know whetsgokeewith
Koba and his Affidavit statement that he did, Defendant argues that,Bengertestified that
hespoke with “somebodirom LindaKoba’s party,” that phrasencludedPlaintiff herself p. 5.
The problem with this explanation is thafyen askedvhat he meant by “somebody from Linda
Koba’'sparty,” Barger did not say he was including Koba; he said he was referring to people who

“were with her.” Barger Depo at 22:9-19.

" Koba testified that she did not recall saying anything to Barger abimitoaused her fall although she did speak
with him as he helped her off the floor and onto a chair and advised hen #rabalance was on the way. Koba
Depo. at 85:125, 86:514, 87:38.
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Ruby Tuesday’s response further complicates andtadtie inconsistencies between
Barger’s Affidavit and his deposition testimony. Ruby Tuesday sulan8igpplemental
Affidavit from Barger In it, hestates that the Incident Detail Report is his best recollection of
what was said after Plaintiff fell. Doc.45 PP. 8, 9. He alsoodifies his prior Affidavit
statementhat he recadl “no mention of the mat being an issue from Ms. Kdiafiow staing,
“I do know there was no complaint to me about a rug being folded over or blickled.45-2,
P. 5. Ruby Tuesday’s resporasocontendghat the statement in Barger’s Affidavit thals.
Koba did not state to me exactly how she fell, and | rewathention of the mat being an issue
for Ms. Kobd (Barger Aff. at 111) iSin line with”, i.e., consistent withthe IncidenDetail
Report in whichBargerstated, “Guest stated . .she tripped on rug..” Doc. 45, p. 5
(emphasis supplied). Ruby Tuesday asserts that “both show that Plaintiff did tioe sagy
caused her to trip.” Doc. 45, pp. 5-B fact, on its face the statement in the Affidavit is directly
contradicory to the statement in the Incident Detail Repbrt.

Uponreviewof Barger’'s statements in his Affidavand the statements in his deposition and
the IncidenDetail Report,it is clear that there are inconsistencies and contradictions between
the Affidavit and the deposition and Incidddetail Report. A court may strike a witness’

affidavit that “directly contradicts” a witness’ previous deposition testiméwmrel, S.R.L. v.

PCC Airfoils, L.L.C.448 F.3d 899, 908 (6th Cir.@6). In doing so, the Court should use a

scalpel,not a butcher knifestriking only those portions of affidavits that do not satisfy t

requirements oRule 56(e) Upshaw v. Ford Motor Co576 F.3d 576, 593 (6th Cir. @9);

Giles v. Univ. of Toledd??41 F.R.D. 466, 469 (N.D.Ohio @®). Accordingly, it would be proper

to strike the paragraphs of tBargerAffidavit regardinghis alleged conversation with Koba

18 Defendant’s assertion that the Affidavit is consistent with the émtidetail Report compels the Court to remind
Defendant'scounselbf their obligations undgRule 11 of the Federal Rules of Civil Procedure
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(Barger Aff. at 11 4, 8, 11). However, the Comrits discretion declines to strike the
contradictory portions of the Barger Affidavit because those paragraphs would make no

difference to the outcomd the CrossMotionsfor SummaryJudgment.SeeReid Mach., Inc. v.

Lanzer,614 F. Supp. 2d 849, 868 (N.D. Ohio 2009) aff'd, 421 F. App'x 497 (6th @i0).20

Accordingly, Plaintiff'srequesto strike (contained within Plaintiff’'s Brief in Opposition to

Defendant’s Motion for Summary Judgment, Doc. 30, p. pp. 13-14) is dismissed as moot.

[11. Conclusion
For the foregoing reasons, the CADENIES Defendatis Motion for Summary
Judgment (Doc. 23) and DENIES Plaintiff's Motion for Partial Summary JudgfDewat 35).

IT 1S SO ORDERED.

Dated: Marct28, 2014 @’ ﬁ 6""02‘%-\

Kathleen B. Burke
United States Magistrate Judge
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