Holson v. WRH,

nc. et al Dod

IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OHIO
EASTERN DIVISION

JOSEPH F. HOLSON, ) CASE NO. 1:13CV 725
Plaintiff,
V. JUDGE DONALD C. NUGENT

WRH, Inc.,et al,

Defendants. ) _MEMORANDUM OPINION

This matter is before the Court on cross motions for summary judgment. Defendants
have filed a Motion for Partial Summary Judgment (ECF #14), and Plaintiff has filed a Motio
for Summary Judgment (ECF #15). Both motions are now fully briefed and ready for

disposition. (ECF #19, 20, 21, 22). Plaintiftened into a contract with the Defendants to

provide consulting services. Defendants terminated the contract prior to its stated expiration

date. Defendants claim the termination was “for cause,” as defined by the contract, and the
therefore, do not have to pay Plaintiff for theneender of the contract term. Plaintiff, on the
other hand contends the termination was without cause, and he is entitled to full payment.
is also a dispute as to whether Plaintiff was fully compensated for the entire portion of the

contract term that passed prior to his termination. For the reasons set forth below, this Cou
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hereby grants in part, and denies in part Defendants’ Motion for Partial Summary Judgment

denies Plaintiff’'s Motion for Summary Judgment.

Facts'

Plaintiff, Mr. Holson, was the Chief Executive Officer (“CEQO”) of WIL Research

laboratories, LLC for approximately twenty years before he stepped down in 2008. Following

his resignation as CEO, Mr. Holson and the Defatglantered in a consulting contract for the
period of November 1, 2008 through July 31, 2011. In February of 2009, Police raided Mr.
Holson’s home. On August 6, 2009, as a result of this raid, Mr. Holson pled guilty to a Bill o
Information for two fifth degree felonies: (1) complicity (illegal use of a minor in nudity-orient
material or performance) in violation 8ections 2923.03(A)(2) and 2907.323(A)(3) of the Ohig
Revised Code, and (2) possession of cocaingiation of Section 2925.11(A) of the Ohio
Revised Code. Mr. Holson was sentenced to two six-month prison terms, that were to run
concurrently.

Following the raid, but before his guilty plea, Mr. Holson resigned from the Defendant
Board of Directors because he thought it wouldnbthe company’s best interest and it would
“reduce the probability of continued publicity.” He also issued an apology to the employees
WIL Research for the “negative impact his actions [were] having on the company.” (Holson

Depo. At 79:15-25; 137:17-23; Dep. Ex. 8). Mr. Holson did not, however, resign from or

The factual summary is based upon the parties’ statements of facts. Those material facts
which are controverted and supported by deposition testimony, affidavit, or other
evidence are noted to be in dispute and will not be weighed by the Court on cross-
motions for summary judgment.
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otherwise voluntarily terminate the consulting agreement. On August 14, 2009, after his guity

plea but before he was sentenced, Defendants sent Mr. Holson a letter indicating that “as a
of [his] guilty plea to several criminal charges and the events surrounding those charges” th
were terminating his consulting contract for cause, effective immediately, in accordance with
terms of the contract. The letter was signed by Dr. Roy Dagnall, Chairman of the Board of
Directors for WRH and WIL Research Company, Inc..

After Mr. Holson was released from prison, he filed a lawsuit in the Ohio Court of
Common Pleas against WRH, Inc., WIL Research Laboratories, Inc., and WIL Research
Laboratories, LLC. In that lawsuit, Mr. Holson claimed that the consulting agreement was
wrongfully terminated and that he was entitled to payment for the full length of the original
contract. He also set forth claims for unjust enrichment and replevin. The Ohio Court
dismissed the unjust enrichment claim at the summary judgment stage and certified that deq
as a final judgment by specifically stating with regard to that issue alone: “in accordance wit
Civ. R. 54(B) that there is no just reason for delay.” The remainder of the claims survived
summary judgment. Little more than a month later, in April of 2012, however, Plaintiff
voluntarily dismissed his state complaint withpugjudice, pursuant to Ohio Civ. R. P. 41(a).
In April of 2013, Plaintiff filed this suit in federal court as a diversity action. His federal

complaint alleges breach of contract, and unjust enrichment. (ECF #1).

Summary Judgment Standard

Summary judgment is appropriate when the court is satisfied “that there is no genuing

issue as to any material fact and that the moving party is entitled to a judgment as a matter
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law.” FED. R. Qv. P. 56(c). The burden of showing the absence of any such “genuine issue
rests with the moving party:
[A] party seeking summary judgment always bears the initial responsibility of
informing the district court of the badior its motion, and identifying those portions
of ‘the pleadings, depositions, answers to interrogatories, and admissions on file,
together with affidavits, if any,” which it believes demonstrates the absence of a
genuine issue of material fact.
Celotex Corp. v. Catretd 77 U.S. 317, 323 (1986) (citingB. R. Qv. P. 56(c)). A factis

“material” only if its resolution will affect the outcome of the lawsuinderson v. Liberty

Lobby, Inc, 477 U.S. 242, 248 (1986). Determination of whether a factual issue is “genuine’

requires consideration of the applicable evidentiary standards. The court will view the summary

judgment motion in the light most favorable to the party opposing the mad#latsushita Elec.
Indus. Co. v. Zenith Radio Corpl75 U.S. 574, 587 (1986).

Summary judgment should be granted if a party who bears the burden of proof at trial
does not establish an essential element of their dadon v. American Biodyne, Inel8 F.3d
937, 941 (8 Cir. 1995) (citingCelotex 477 U.S. at 322). Accordingly, “[tlhe mere existence of
a scintilla of evidence in support of the plaintiff's position will be insufficient; there must be
evidence on which the jury could reasonably find for the plaintiffdpeland v. Machuliss7

F.3d 476, 479 (6Cir. 1995) (citingAnderson477 U.S. at 252). Moreover, if the evidence

presented is “merely colorable” and not “significantly probative,” the court may decide the legal

issue and grant summary judgmeAnderson477 U.S. at 249-50 (citations omitted). In most
civil cases involving summary judgment, the court must decide “whether reasonable jurors g
find by a preponderance of the evidence that the [non-moving party] is entitled to a vetdict.”

at 252. However, if the non-moving party faces a heightened burden of proof, such as clear

ould

and



convincing evidence, it must show that it can produce evidence which, if believed, will meet the

higher standardStreet v. J.C. Bradford & Cp886 F.2d 1472, 1479&ir. 1989).

Once the moving party has satisfied its burden of proof, the burden then shifts to the hon-

mover. The non-moving party may not simply rely on its pleadings, but must “produce evide
that results in a conflict of material fact to be solved by a juGok v. Kentucky Dep’t of
Transp, 53 F.3d 146, 149 {6Cir. 1995). ED. R. Qv. P. 56(e) states:

When a motion for summary judgment is made and supported as provided in this

rule, an adverse party may not rest upon the mere allegations or denials of the

adverse party’s pleading, but the adverse party’s response, by affidavits or as

otherwise provided in this rule, must set forth specific facts showing that there is a

genuine issue for trial.

The Federal Rules identify the penalty for the lack of such a response by the nonmoving pa
an automatic grant of summary judgment, where otherwise approddate.

Though parties must produce evidence in support of and in opposition to a motion fof
summary judgment, not all types of evidence are permissible. The Sixth Circuit has concurr
with the Ninth Circuit that “it is well settled that only admissible evidence may be considere
the trial court in ruling on a motion for summary judgmeniViley v. United State20 F.3d
222, 225-26 (8 Cir. 1994) (quotingBeyene v. Coleman Sec. Servs., 884 F.2d 1179, 1181
(9" Cir. 1988)). ED. R. Qv. P. 56(e) also has certain, more specific requirements:

[Rule 56(e)] requires that affidavits used for summary judgment purposes be made

on the basis of personal knowledge, set forth admissible evidence, and show that

the affiant is competent to testify. Rule 56(e) further requires the party to attach
sworn or certified copies to all documents referred to in the affidavit.

Furthermore, hearsay evidence cannot be considered on a motion for summary

judgment.

Wiley, 20 F.3d at 225-26 (citations omitted). However, evidence not meeting this standard n

be considered by the district court unless the opposing party affirmatively raises the issue of
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defect.

If a party fails to object before the district court to the affidavits or evidentiary

materials submitted by the other party in support of its position on summary

judgment, any objections to the district court’s consideration of such materials are
deemed to have been waived, and [the Sixth Circuit] will review such objections

only to avoid a gross miscarriage of justice.

Id. at 226 (citations omitted).

As a general matter, the district judge considering a motion for summary judgment is
examine “[o]nly disputes over facts that might affect the outcome of the suit under governing
law.” Anderson477 U.S. at 248. The court will not consider non-material facts, nor will it
weigh material evidence to determine the truth of the médteait 249. The judge’s sole
function is to determine whether there is a genuine factual issue for trial; this does not exist
unless “there is sufficient evidence favoring the nonmoving party for a jury to return a verdic
that party.” 1d.

In sum, proper summary judgment analysis entails “the threshold inquiry of determini
whether there is the need for a trial--whether, in other words, there are any genuine factual

that properly can be resolved only by a finder of fact because they may reasonably be resol

favor of either party.”Anderson477 U.S. at 250.

Analysis

|. Breach of Contract

Under Ohio law, “[a] plaintiff must presemvidence on several elements to successfully

prosecute a breach of contract claim. The elésreme existence of a contract, performance by t

plaintiff, breach by the defendant, ash@mmage or loss to the plaintiffJornlin v. D.D.P., InG.2003
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WL 22417189, { 25 (Ohio Ct. App"®ist. Oct. 24, 2003)see also DPLJR, Ltd. V. Hann2008
WL 4885032, 1 16 (Ohio Ct. App"®ist. Nov. 13, 2008). In this case, both the elements
Defendant’'s breach and Plaintiff's performanttave been questioned. Plaintiff claims thg

Defendant breached the consulting contract dingato pay him the remainder owed under thg

contract following his termination. Defendant®ntend no payments were required becau$

pursuant to the contract terms, Plaintiff was iaated for “cause,” thus relieving them of their

obligation to continue payments.

The consulting agreement entered into leetw Plaintiff and Defendants required that

Plaintiff be paid $14,000 per month from theedaf signing until July 31, 2011. (ECF #14, Ex. 1

194, 5(a). If the contract was terminated by the Defendants “without cause” payments

of

—

v

Were

required to continue through the full term of the original contract. (ECF #14, Ex. 1, 15(a)).

However, if the contract was terminated by théebdant “for cause” or voluntarily by the Plaintiff,
payments would cease at the date of termination. (ECF #14, Ex. 1, 1 4).

Under the terms of the contract, “Termination@ause” is defined as a termination of the
agreement, by the Defendants as a result of one of the following circumstances:

() the commission by or indictment of Consultant for a felony involving deceit,
dishonesty or fraud, (ii) Consultant’s failumeperform to the reasonable satisfaction

of the chief Operating Officer of the Company and the Chief Executive Officer of
Parent, the duties, responsibilities and/or services assigned or delegated under this
Agreement, (iii) gross negligence or willfmisconduct of Consultant with respect

to the Company or (iv) material breaaid/or non-compliance by Consultant of any

of Consultant’s obligations under this Agreement, which breach, in the reasonable
judgment of the Board in its sole discoegtj is not or cannot reasonably be expected

to be cured within a reasonable time pdyiafter written notice given to Consultant

by the Board.

(ECF #14, Ex. 1, 1 9(a)). While gnbne of the four grounds is required to establish a “terminati
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with cause,” Defendants contendatigrounds (i), (i), and (iv) were all satisfied in this case
Based on the arguments and evidence presented by each side in this litigation, there remain 1
questions of fact as to whether Plaintiff can shbat grounds (ii), (iii), and (iv) were not met in
connection with his termination.

With regard to ground (ii), there is contradigt evidence as to who the CEO of the Pare

was at the time of Mr. Holson’s termination, and/or at the time of his performance undef

agreement up until his terminatiénPlaintiff contends that Mr. Guccione was the CEO for th
relevant time period, while Defendants argue BratDagnall held that position at the time of Mr
Holson’s termination. There is also a materigpdte as to whether the appropriately identifie
CEO referenced in grounds (ii) was or was notgatisvith Mr. Holson’s performance of the duties
responsibilities, and services assigned or delegauger the Agreement. There has been no citati
to any evidence suggesting that Mr. Guccionedissatisfied with Mr. Holson’s performance unde

the contract at the time of his termination. Further, there is insufficient evidence to establis

matter of law that Dr. Dagnall was dissatisfied with Mr. Holson’s actual performance undef

Agreement at the time of his termination. As the termination letter was delivered following
Holson’s plea, but prior to his sentencing, and wot address any past performance issues
concerns about how Mr. Holson had perforntiee duties and responsibilities outlined in thg

Agreement, there is sufficient evidence tw Plaintiff to argue that Dr. Dagnall was not|

2

Defendants have not argued in their Motion for Partial Summary Judgment or in their
Opposition to Plaintiff’'s Motion for Summary Judgment that the crimes committed by
Plaintiff equate to feloniesfivolving deceit, dishonesty or fraud.”

2

The parties agree that there was no COO of the Company at the time of Mr. Holson’s
termination.
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dissatisfied with Mr. Holson’s past or current performance, but that Dr. Dagnall terminated
solely on the basis of his guilty pléa here is also, however, somestimony from Dr. Dagnall that
would suggest he was not entirely satisfied WithHolson’s performance prior to his termination
Therefore, a material questionfatt remains as to who the relevant CEO was for purposes of
termination for cause definition, and whether theuvaai¢ person was, in fact, dissatisfied with Mr
Holson’s performance under the Agreement at the time of his termination.

Ground (iii) requires a finding that Mr. Holson committed gross negligence of will
misconduct “with respect to the Company.” While Defendants do not contend that Mr. Hols

actions leading up to his convictiarere in any way connected to his work or directly harmed t

Company, they argue that “notoriety surroundingahisst” created a social and professional stignpa

him

the

ul

ons

e

that attached to Mr. Holson and created negative consequences for the Company. They furthe

argue that Mr. Holson as much as admitted timeesavhen he resigneidom the Board because
competitors could use his presence against the Company. Mr. Holson, however, conteng
although his plea may have involved the Compamegative press, he committed no negligeng
or misconduct “with respect to the Company.” eT@ourt finds the phrase “with respect to th
Company” renders this provision ambiguous under the circumstances. The question of whett
phrase requires negligence or misconduct stemming from or aimed at the @pygra

whether misconduct that has some direct or indirect negative consequence for the Compa

satisfy the language is a question better suited for determination at trial.

3

The letter, dated August 14, 2009 stated: “as a result of your guilty plea on August 6,
2009 to several criminal charges and the events surrounding those charges, [Defendants]
have decided to terminate the Consulting Agreement...for Cause...effective immediately...
We thank you for and appreciate all of your efforts in building the Companies over the
years.” (ECF #14, Ex. 11).
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Finally, ground (iv) also raised triable issu@is ground for termination requires a finding
that Plaintiff materially breached his obligations under the Agreement; that the breach, in
reasonablgudgment of the Board, the breach coutd be expected to be cured irrasonabldime
period,after written noticavas given to the Consultant by tBeard. There is a question under thg

facts and circumstances of this case as to whether at the time of termination Mr. Holso

materially breached his obligations under thee®gnent; whether knowing what they did at the time

of termination, the Board could have reasonably believed that he could not cure any such |
within a reasonable time; whether prior written oetf the alleged breawlas necessary or if only
a belief of inability to cure eveiinotice had been provided would satisfy the requirement; and
whether written notice was essentially satisfied by the termination letter and a following p¢
within which the alleged breach was not, in fact, capable of being cured.
Defendants argue that Mr. Holson materially breached the agreement by failing to ap
in person, four to eight times a month, and fdirfg to even be available for phone or in-perso
consultation during the six months he was in prisidme termination letter, however, was sent prig
to Mr. Holson’s sentencing, so any breach basgedis incarceration, or supposed sentence wou
have been anticipating a breach that had notgairoed. Further, the matality of the in-person
visitation requirement is a disputed issue aiftf Although Defendants strongly assert that M
Holson was required to show up, in person, at the company four to eight times a month, the c(
actually is not that clear. The obligation as arated in the Agreement was to “perform such dutig
as may be determined by the Chief Operating Officer of the Company and the Chief Exeq

Officer of the Parent,” and to “make himself dable in any event to provide consulting service

on site for at least four (4) and not more thaght (8) days per month... or such other time
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commitment as may be mutually agreed upon by the parti@SCF #14, Ex. 1, 1 3). This last

phrase added to the outline of consulting obligations renders prior unwritten agreements by the
parties relevant, where in most cases sudtieece would be considest parole evidence not
admissible to show changes to a written axttr Thus, although it is apparent that once
incarcerated, Mr. Holson could notiséy an obligation to providen site consulting four to eight
times a month, there is no evidence that at thedirhes termination Defendant expected him to be
sentenced to prison time, nor is there clear ewe@me way or the other as to whether there may
have been a prior mutual agreement by the Eairtieffect which altered this time commitment ir
compliance with the terms of the written Agreement. For all these redseresremain material
questions of fact as to whether the requiresémt executing a termination with cause were met

when the Defendants terminated Mr. Holson’s Consulting Agreement.

Il. Unjust Enrichment

=

Defendants argue that Plaintiff’'s unjust ehrnent claim is barred by issue preclusion ¢
collateral estoppel, and by claim preclusion, bec#usstate court decided the unjust enrichment
claim in favor of Defendant and certified this decision as a final judgni®aintiff contends that

the state court’s decision to dismiss the unjustémient claim has no preclusive effect because|it

did not resolve all of the remaining issues in the case.

Federal courts must “give the same preclugifect to state court judgments that thos

(1%

judgments would be given in tigeurts of the State from whi¢he judgments emerged.” Baker by
Thomas v. Gen. Motors Corp., 522 U.S. 222, 248®08)(citation omitted). Therefore, “a federa

court must look to the law of the rendering statedtermine whether and to what extent that prigr
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judgment should receive preclusive effect in a federal actidaggood v. City of Warred27 F.3d
490, 493 (6 Cir. 1997). In this case, this rule dictateat we apply the pclusion principles that

have been adopted as Ohio law.

Under Ohio law, issue preclusion prevents‘tegtigation in a second action of... issues that

have been actually and necessarily litigated and determined in a prior act@oodson v.
McDonough Power Equip., Inc443 N.E.2d 978, 981 (Ohio 1983). Tdetermination of an issue
or fact in a prior action is pragive when: (1) the issue was actually and directly litigated in t
prior action; (2) the issue was passed upon and dietedrby a court of competent jurisdiction; and
(3) the party against whom collateral estoppel isreex$evas a party in privity with a party to the
prior action.See, Thompson v. Wirg87 N.E.2d 917, 923 (Ohio 1994)he state court’s decision
dismissing the unjust enrichment claim satisfiéthaee requirements for issue preclusion in thi
case.

The state court held:

Defendants are éitled to summarjudgment as a matter of law, as to the unjust

enrichment claim set forth in the Secodthim for Relief of Plaintiffs Amended

Complaint. There is no evidence of any unjust enrichment or value received by

Defendants as the result of any volugptactions on the part of the Defendant

following his termination.
(State Court Judgment, 11 [Ex. 17]). The essfiwhether Mr. Holson enriched the Defendant
following his termination is the same issue belhisccurrent unjust enrichment claim and was full
and necessarily litigated through summary judgment briefing in the state court proceedings
state court directly addressed and decidedstheei finding no evidence was presented that woy

support a finding of unjust enrichment or valaeaived by the Defendant from Plaintiff following

his termination. Further, the parties to thatestcourt action are the same parties addressing

-12-
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unjust enrichment claim before this court. @kthree factors necessary for a finding of issue
preclusion are present, Plaintiff cannot relitigatedilegation that he enriched or provided value
to the Defendants following his termination. Withautnding of enrichment or value received by
Defendants, his claim for unjust enrichment camegbroven, and the claim fails as a matter of law.

Defendants claim for unjust enrichment iscabarred by claim preclusion under Ohio law.
Claim preclusion prevents the relitigation of aé&l judgment or decree rendered upon the merits,
without fraud or collusion, by a court of competent jurisdictionGrava v. Parkman Twp653

N.E.2d 226, 228 (Ohio 1995). The state court’s judgment granting summary judgment op the

174

Plaintiff's unjust enrichment claim is a final judgntem that claim. The state court certified the
unjust enrichment judgment as final, even thoughditrdit dispose of all of the matters before the
court, by issuing a “no just reason for delaytiéeation pursuant to Fe Civ. R. 54(B). “[A]n

order that disposes of fewer than all the clainanimction, and containgCiv. R. 54(B), that there

IS no just reason for delay” is a final order un@&io law if it fully disposes of a claim requiring

—

“proof of substantially different facts,” involvespgagate legal issues, and provides “different reliq
from the remaining claim(s).Walker v. Firelands Cmty. Hos2006 WL 1580038, 1 23 (Ohio Ct.
App. 6" Dist., June 9, 20063ge also, Ferraro v. B.F. Goodrich C877 N.E.2d 282, 307-08 (Ohio
Ct. App. 9" Dist. 2002)Todd Dev. Co., Inc. V. Morga006 WL 2663002, 1 12-14 (Ohio Ct. App
12" Dist., Sept. 18, 2006), rev’d in part on other grounds by 880 N.E.2d 88 (Ohio 2008). |The
unjust enrichment claim denied by the state court was (and its counterpart is) based on a differer

legal theory and different facts, and if provemlid have resulted in different relief from the

v)
—

remaining breach of contract (and replevin) claimierefore, the state court’s judgment again

Plaintiff on his unjust enrichment claim was a finppealable order arid entitled to preclusive
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effect. A party should not be allowed to avoid an adverse state court finding or judgme
abandoning the remainder of his case and re-filing in federal to@ee, Birgel v. Bd. of
Commissioners of Butler Cnty1 25 F.3d 948 (6Cir. 1997);Employees Own Fed. Credit Union v

City of Defiance752 F.2d 243 (6Cir. 1985).

Conclusion
For the reasons set forth above, Defendandgion for partial summary judgment (ECF #14
is granted in part and denied in part. Plairgitfhjust enrichment claim is dismissed with prejudics
Plaintiff’'s motion for summary judgment (ECF #15) is denied. Trial is set for December 2, 2

at 8:30 a.m.. A trial order will issue. IT IS SO ORDERED.

/s/ Donald C. Nugent
DONALD C. NUGENT
United States District Judge

DATED:_October 21, 2013

4

Further, even had the unjust enrichment claim not been barred by both issue and claim
preclusion under Ohio law, Plaintiff failed poesent any evidence whatsoever that would
support a finding that he had a reasonable expectation of payment for any alleged
consulting he performed following the receipt of his termination letter. (Holson Depo. at
98:1-99:1 [Ex. 2]).
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