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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OHIO
EASTERN DIVISION

DREEMA PRINCE, CASE NO. 1:13CV-728

o/b/oJ.T.F., )

N

Plaintiff,
MAGISTRATE JUDGE
V. KENNETH S. McHARGH
COMMISSIONER OF

SOCIAL SECURITY, MEMORANDUM OPINION & ORDER

N N N N

Defendant.

This case is before the Magistrate Judge pursuant to the consent of the pacies.6YD
The issue before the undersigned is whether the final decision of the Commis$i@usial
Security (the “Commissioner”) denyirgreema Prince’g*Plaintiff” or “ Princ€) application
for Supplemental Security Income benefits under Title XVI of the Soe@i@y Act,42 U.S.C.
81381let seq, on behalf of J.T.F., is supported by substantial evidence and therefore, conclusive.

For the reasons set forth below, the undersigned AFFIRMS the Commission&igrdec

l. INTRODUCTION & PROCEDURAL HISTORY

Plaintiff filed an application for Supplemental Security Income benefits talbef
J.T.F. aroundNovember 8, 2009 (Tr. 133-35). Princealleged].T.F. became disabled btarch
1, 2004, due to suffering frora learning disorder andyperactivity (Tr. 167). The Social
Security Administration denied the application initially and upon reconsidergflr. 63, 6%.
ThereafterPrincewas granted a hearing before an administrative law judge (“ALJ”) to contest
the denial. (Tr. 72, 79

On November 10, 2011, Administrative Law Jud@e Howard Prinsloo convened a

hearing to evaluate the applicatioff.r. 4460). Along with counsel, Plaintiff and.T.F.
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appeared before thelA. (Id.). During the hearing, J.T.F.’s alleged onset date was amended to
November 18, 2009. (Tr. 52)On December 142011, the ALJ issued an unfavorable decision
denying Plaintiff's request for benefitslr. 13-32). SubsequentlyPrincesought review of the
ALJ’s dedsion from the Appeals CouncilTr. 6). The council denied Plaintiff's request,
making the ALJ’'s December 14, 2011 decision the final decision of the Commissian&s4|T
Plaintiff now seeks judicial review of the Conssioner’s denial pursuant to 42 U.S.C. §
1383(c).
. EVIDENCE

A. Personal Evidence

J.T.E was born on April 15, 1996, and wa3 yiears old on the date the application was
filed and b years old at the time the ALJ issued his opinion. §Ij. Accordingly J.T.F.was

considered atfadolescent See20 C.F.R. 416.926a(0)(2)(i».

B. Medical & Educational Evidence

On October 15, 2009, Plaintiff called Beech Brook Treatment Center (“Beech Brook”
requestingmental healthtreatmentfor J.T.F. (Tr. 344). Duringhe initial intake interview,
Prince stated that she had regained custody of J.T.F. nine months earlier alitst chstody
due to a relapse in drug use. (Tr. 348). J.T.F. had been hagyraddicted, experienced ablise
the past, and witnessed domestic violehetween his mother and father. (Tr. 350, 352).
Plaintiff explained that J.T.F. got along fairly well with herself argddiblings, had a few friends
at school, enjoyed basketball and football, and fought with other students, but normally not
physically. (Tr. 347). A mental status examinatioh J.T.F.revealed impaired judgment and
insight, infrequent homicidal and suicidal ideation, and a flat affect. (TF53%2J.T.F. was

diagnosed with depressive disorderlearning disability, and attentieseficit/hyperactivity
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disorder(“ADHD”) . (Tr. 356). He was assigned a global assessment of function score (“GAF”)
of 60, representing moderate symptonit,).(

On October 20, 2009, J.T.F. sought treatment at Beech Brook for what was reported as
low seltedeem, anger, running awawgtaying out past curfew, academic struggles, and
unprocessed past trauma. (Tr. 358). Prince reported that she was working with schdalgo
create anndividualized education program (“IEP”). J.T.F.’s diagnasesained nchanged.

On March 11, 2010, J.T.F. underwent a consultative examination with psychologist
JosephKonieczny (Tr. 385). Prince participated in portions of the evaluatiah). (J.T.F. was
born drugaddicted, but suffered from no developmental delaya essult, and in the seventh
grade had obtained aboagerage to superior gradespugh he was reported to be enrolled in
“slow learning classe’s(Tr. 386). J.T.F. also experienced some disciplinary difficultids). (

During the examinatiomwith Dr. Konieczny J.T.F. “relded pleasantly and easily,” was
cooperative, and his ability to concentrate and attend to veekanimpaired (Tr. 387). J.T.F.
was sbhduedand reported episodes of sadness, but denied specific thoughts of sdifiges
intellectual testing placeldim in a range that coulduggest mild mental retardation; however,
Dr. Konieczny concluded that].T.F.’s capabilitis extended beyond that which would be
displayed byan individual with such a diagnosifid.). Dr. Koniezny opined that J.T.F.
suffered fromborderline intellectual functioning, a learning disorder, adjustment disorder wit
depressed mooandmild depression due to arighistory of neglect and dependen€Er. 387

88).

1 A GAF score “is a clinician’s subjective rating, on a scale of zero to 108n afdividual’'s overall
psychological functioning.Kornecky v. Comm’r of Soc. Set67 F. App’x 496, 503 n.7 (6th Cir. 2006)
(citing DSM-IV-TR at 34). A score of zero represents the most severe level of impairment in
psychological functioning, and a score of 100, the most supktioA GAF score in the rangef 51-60
indicates “[m]oderate symptoms (e.g., flat affect and circumstantial spemasianal panic attks) or
moderate difficulty in social, occupational, or school functioning (e.qg., fends, conflicts with peers or
co-workers).”
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On March 13, 2010state agency couoking physicianCindy Mayti, Ph.D., completed a
review of the record. (Tr. 3996). She opined that J.T.F. displayed less than marked limitations
in the domains of acquiring and using informatiattendingand completing tasks, interacting
and relating with others, and caring for oneself. (Tr-388 Otherwise, J.T.F. suffered from no
limitations. (Tr. 394).

On April 12, 2010, J.T.F. attended a quarterly review at Beech Brook. J.T.F. had
improved in overall progress towartlis goals andn managinghis anger. (Tr. 414). J.T.F.’s
angerlargely stemmedrom unprocessed past experiencgd.). Also in April 2010, J.T.F.
underwent a neurological examination at Plaintiff's request, but no neurdlagicarmalities
were discovered to warrant a furtlteagnostic wokup. (Tr. 398).

A Beech Brook pharmacology report dated May 3, 268li6wsthat Thomas Eppright,
M.D., preformed an initial psychiatric evaluation &fT.F (Tr. 405)> J.T.F.complained of
anger, depression, amtifficulty concentrating. fere were also reports of occasional suicidal
thoughts, trouble sleeping, @o grades hyperactivity and conduct issues in schodld.).
During the mental status examation, J.T.F. was cooperative aatientive, with a blunted affect
and dysthymic moadbut hedeniedsuicidal andhomicidal thoughts. (Tr. 406). Dr. Eppright
diagnosed depressive disorder and conduct disorderuledt out attention deficit hyperactivity
disorder. He assigned a GAF score of505 representing serious symptonid.)( On June 14,
2010, Dr. Eppright filled out a prescription for Adderall. (Tr. 399).

In August 2010, state agency consultative examiner Douglas Pawlarczyk, Ph.D.,
conducted a second review of the record. (Tr-32) He assigned the same domain findings as

state agency reviewer Dr. Mayti, except that he found a marked limitation in th&ndof

2 Dr. Eppright’s signature on the May 2010 regsrdatedJune 2010butthe report indicates that the
examination occurred on May 3, 2010. (Tr. 525).
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interacting and relating with others. (Tr. 429).  The doctor noted Jh&a&.received a
suspension from school for fighting aad adjudication of delinquency with the juvenile justice
system. Dr. Pawlarczyk indicated that on reconsideration, J.T.F.’s mother defpisrteehavior
wasworse, and though.T.F.hadimproved with medication, he lapbat times and continao

show aggressive behavior. However, Dr. Pawlarczyk also noted that J.T.F. was enrolled in
YMCA programs without discipline problemsd).

During March2011, J.T.F. underwent mental healttassessment at Applewood Centers
(“Applewood”) with Laura Vajdich, M.A. (Tr. 248%3). J.T.F.’s mothereported that he was
having difficulty with too much energy, staying on task, irritability, arguingppropriate sexual
behavior, and developmental delays. (Tr. 26H)js school reported frequent temper tantsum
and mood swingsld.). Though J.T.F. had expressed feelings of depression in the past, he did
not do so during the assessmeldat.)( In school, J.T.F. wasarninggrades of Bs and Cs and was
performingto his ability level. (Tr. 257). During a mehtstatus examination, Ms. Vajdich
reported reduced eye contact, reduced speech spontaneity, infrequent suicidal, iceak
significant developmental delay¢Tr. 25253). Otherwise, J.T.F.’s intellectual functioning,
general functioning, thoughtonten and process, perception, affect, and mood, were all
“‘unremarkable.” Id.). Ms. Vajdich assigned a GAF score @8, representing mild symptoms
over the past six months. (Tr. 261).

On July 29, 2011, a therapist at Beech Brook reported th&t hdd show progressn
the short periof time for which he had been receiving treatment through his individual service
plan. (Tr. 536). J.F. was receiving good grades in school, was mannerly during the session, and

participatingin activities that helpetb direct his energy in a positiveay. (Id.).



On June 8 and June 29, 2011, B.Twas further evaluated by Applewood Centers’
Heather MarcinickM.A. (Tr. 448). Ms. Marcinick was supervised by Frank Ezzo, PhHdD. (
The report indicatethat Plaintiff wasconcernedabout J.T.Fs aggression(ld.). Princewanted
additional educational services fdfT.F. throughschool, but the school felt thatT.F.was not
exhibiting academic or behavioral difficulties outsifethe normal range.ld.). Plaintiff had
previously requested an IEPut the schodhadfelt it wasunnecessary. (Tr. 450)Additionally,
the reportnoted thatPrince had beemistakenabout J.T.F. being enrolled in special education
classes.Ifl.). Prince reported that Vyvansas effective in treating J.T.F.’s attention problems
and his grades had improved to Bs and Cs migdication (Tr. 457). Partof the reporistated
Plaintiff “may have had a tendency to over report problems.” (Tr. 453).

During the examination, J.T.F. displayed no problems with attention or hypdsactivi
though hehad takerhis medication on the day of the appointment. (Tr. 451). His affect was flat
initially, but waseuthymic as he became more comforta@dtk). Price was instructed to request
schal accommodations to address J.T.F.’s cognitive deficits. (Tr. 457). It wasmeznded
that J.T.F. attend cognitive behavior therapy and interpersonal psychoth&tgpy. (

In August 2011, J.T.F. treated with Dr. Eppright, who reported that J.T.F. “continues to
do well. . . . He has less impulsivity, distractibility, and hyperactivity. gr#sles in school have
improved.His appetite and sleep are good. His mother is pleased with [h]is progress, she want
to continue on the medication.” (Tr. 526).

On September 12, 2011, Dr. Eppright completed a functional report. (T+8@)76He
opined that J.T.F. liefour marked limitations in the domain of acquiring and using information.

(Tr. 477). Additionally, he identified one marked difficulty in interactiagd relating; numerous



marked difficulties in attending and completing tasks; and one marked difficultgrimgcfor
self. (Tr. 478-80).

On September 9, 2011, Jennie Hughes, J.T.F.’s tenth grade biology teachgleted a
functional questionnag:. (Tr.279-84). She indicated that J.T.F. had three marked difficulties in
acquiring and using information, explaining thatdi@ well when isolated from other students,
but otherwise hdecamedlistracted. (Tr. 280). Ms. Hughes found two marked and one extrem
limitation in interacting and relating. (Tr. 281). She explainedshatisolated.T.F. from other
students because whbeabecame distracteoly them hewasuncontrollable.Id.). She assigned
one extreme limitation in attending and completing tasks, in the area of beingdestsdgted.

(Tr. 282). Ms. Hughes noted one marked limitation in moving about and manipulating objects in
the area of fine motor skillgbservingthat J.T.F. had poor handwriting. (Tr. 284). Despite
J.T.F.’s poor handwriting, Ms. Hughes acknowledged that JWwagsan athlete, implying that
J.T.F. had the requisite motor skillorder to participate isuch activities.Ifl.).

Ms. Vajdich completed auhctional questionnaire on September 12, 2011. (Tr-9286
She opined that J.T.F. had four marked and one extreme limitation in acquiring and using
information. (Tr. 287). She explained that J.T.F. had “significant trouble with remem lenv
informaton and long term memory. He has difficulty applying what he has learridd.” For
interacting and relating, Ms. Vajdich identified four marked difficultielsiclv related to J.T.F.’s
impulsivity and anger control. (Tr. 288). She notkdt J.T.F.“can often appear comphiaand
quiet but in other situations he has been violent/excessively angry witmcettdis.” (d.). Ms.
Vajdich found multiple marked and extreme limitations in attending and completing tasks. (Tr.
289). She stated that “[t]ramions are difficult for [J.T.F.] as is tuing out distractions,

organization, and dealing with a low amount of structuriel)).( The therapist identified one



marked limitation in poor hygiene and personal care, which she clarified ttfatslmothehad
identified. (Tr. 290). She furthestatedthat J.T.F. was “sometimes unaware of potential dangers
to safety, ignorehygiene at home (looks clean/neat for school), loses things for school, forgets
things.” (d.).

On September 13, 2011, a function report identifying Ms. Marcinick and Dr. Ezzo was
completed. (Tr. 30@06). In the domain of acquiring and using information J.T.F. had
numerous marked antivo extreme difficulties;various moderate to marked difficulties in
interacting and relating; primarily marked difficulties in attending and completsig;tand
somemarked difficulties in caring for selfld.).

In October 2011, Dawn Schmitt, C.N.P., competed a functional report. (F7Z®64or
acquiring and using information Ms. Schmitt wrote, “[J.T.F.] is functioningelivi grade level
per maternal report, poor grades, has difficulty focusing. | have no foopwlod IEP reporto
adequately address this.” (Tr. 265). Ms. Schmitt checked four marked difficulties domain
of interacting and relating, explaining, “[p]er report from his moflder.F.] has trouble with
impulsivity and aggression when angered (i.e. throwing things at teachbtsydig/ith others,
yelling).” (Tr. 266). Under attending and completing tasks, the nurse iddntife frequent
difficulties, explaining that according to Plaintiffand J.T.F.’s reports, the child hadouble
focusing and workvashard for him to do. (Tr. 267). Additionally, J.T.€ould perform self
help skills, buineededelp with organization skills and staying on tasd.)(

1. SUMMARY OF THE ALJ’'S FINDINGS
The ALJ made the following findings of fact and conclusions of law:

1. The claimant was born on April 15, 1996. Therefdre,was a schoage child on
November 10, 2009, the date the application was filed, and is currently an adolescent.



2. The claimant has not engaged in substantial gainful activity since November 10, 2009,
the application date.

3. The claimant hathe following severe impairmenborderline intellectual functioning.

4. The claimant does not have an impairment or combination of impairments that meets or
medically equals one of the listed impairments in 20 C.F.R. Part 404, Subpart P,
Appendix 1.

5. The claimant do® not have an impairment or combination of impairments that
functionally equals theeverity of thdistings.

6. The claimant has not been disabled, as defined in the Social Security Act, since
November 10, 2009, the date the application was filed.

(Tr. 16-32 (internal citations omitted).
V. STANDARD FOR CHILDHOOD SSI CASES
A child under age eighteen will be considered disabled if she has a “medically
determinable physical or mental impairment, which results in marked and dawet®nal

limitations.” 42 U.S.C. § 1382c(a)(3)(C)(i) Childhood disability claims involve a thretep

process evaluating whether thald claimant is disabled20 C.F.R. 8§ 416.924First, the ALJ

must determine whether the child claimant igkiregy. If not, at step two the ALJ must decide
whether the child claimant has a severe mental or physical impairment. Thirdl.Iheust

consider whether the claimant’s impairment(s) meet or equal a listing 20defr.R. Part 404,

Subpart P, Appendix.1 An impairment can equal the listings medically or functiona®@

C.F.R. 8§416.924.

A child claimant medically equals a listing when the child’s impairment is “at lgasi e

in severity and duration to the criteria of any listed impairme@0”"C.F.R. § 416.926(a)Yet,
in order to meutally equal a listing, the child’s impairment(s) must meet all of the specified
medical criteria. “An impairment that manifests only some of those criteria, no matter h

severely, does not qualify.Sullivan v. Zebley493 U.S. 521, 530-32 (1990)
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A child claimant will also be deemed disabled when he or she functionally equals the
listings. The regulationsrpvide six domains that an ALJ must consider when determining
whether a child functionally equals the listings. These domains include:

(1) Acquiring and using information;

(2) Attending and completing tasks;

(3) Interacting and relating with others;

(4) Moving about and manipulating objects;
(5) Caring for yourself; and,

(6) Health and physical welleing.

20 C.F.R. 8§ 416.926a(b)(1)In order to establish functional equivalency to the listings, the

claimant must exhibit an extreme limitation in at least one domain, or a marked impairment in

two domains.20 C.F.R. 8§ 416.926a(d)

The regulations define “marked” and “extreme” impairments:

We will find that you have a “marked” limitation in a domain when your
impairment(s) interferes seriously with your ability to independently
initiate, sustain, or complete activities . . . [it] also means a limitation that

is “more than moderate” but “less than extreme.” It is the equivalent of
the functioning we would expect to find on standardized testing with
scores that are at least two, but less than three, standard deviations below
the mean.

20 C.F.R. § 416.926a(e)(2)(i)

We will find that you have an “extreme” limitation in a domain when your
impairment(s) interferes very seriously with your ability to independently
initiate, sustain, or complete activities . [it] also means a limitation that

is “more than marked.” “Extreme” limitation is the rating we give to the
worst limitations. However, “extreme limitation” does not necessarily
mean a total lack or loss of ability to function. It is the equivalent of the
functioning we would expect to find on standardized testing scores that are
at least three standard deviations below the mean.

20 C.F.R. § 416.926a(e)(3)(i)

During the evaluation of a child disability claim, the ALJ must consider the aledic

opinion evidence in the recor@0 C.F.R. § 416.927A treating physician’s opinions should be
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given controlling weight when they are wslipported by objective evidence and are not

inconsistent with other evidence in the reco@D C.F.R. § 416.927(c)(2)When the treating

physician’s opinions are not given controlling weight, the ALJ must articgtade reasons for
the weight actually assigned to such opinidds. The ALJ must also account for the opims
of the nomexamining sources, such as state agency medical consultants, and other medical

opinions in the record20 C.F.R. 8§ 416.927(e)(2Ji). Additionally, the regulations require the

ALJ to consider certain other evidence in the record, such as information from ttis chil

teachers20 C.F.R. 8§ 416.926a(and how well the child performs daily activities in comparison

to other children the same ag®) C.F.R. § 416.926a(b)(3){}-

V. STANDARD OF REVIEW
Judicial review of the Commissioner’s benefits decision is limited to a determination of
whether, based on the record as a whole, the Commissioner’s decision is supportedbiadubst
evidence and whether, in making that decision, the Commissioner employed the pgaper le

standards.Garner v. Heckler 745 F.2d 383, 387 (6th Cir. 1984)Substantial evidence” Ba

been defined by the Sixth Circuit as more than a scintilla of evidence, but lessatha

preponderance of the evidencgeeKirk v. Sec’y of Health & Human Serv667 F.2d 524, 535

(6th Cir. 1981) Thus, if a reasonable mind could accept the record evidence as adequate support
for the Commissioner’s final benefits determination, then that determination masirined.

Id. While the Court has discretion to consider the entire record, this Court does not determine
whetler issues of fact in dispute would be decided differently, or if substantial evidisioce a
supports the opposite conclusion. The Commissioner’s decision, if supported by substantial

evidence, must standSeeMullen v. Bowen800 F.2d 535, 545 (6th Cir. 198&insella v.

Schweiker708 F.2d 1058, 1059 (6th Cir. 1983)
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This Court may not try the case de novo, resolve conflicts in the evidence, or decide

guestions of credibility.SeeGarner, 745 F.2d at 387 However, it may examine all evidence in

the record in making its decision, regardless of whether such evidence was citedl in th

Commissioner’s final decisionSeeWalker v. Sec'y of Health & Human Sen884 F.2d 241,

245 (6th Cir. 1989)

VI. ANALYSIS

Plaintiff challenges the ALJ’s decision on a numbegrounds. For the reasons set forth
below, these objectionrdo not warrantemand or reversal as substantial evidence supports the
ALJ’s ruling.

A. Treating Source Opinions

Prince contends the ALJ erred in analyzing the opinions issued by J.T.F.’s treating
psychologistsDrs. Ezzoand Eppright. In September 2011, both psychologists issued functional
guestionnaires speaking to J. TsHimitations

When assessing the medialidence contained within a claimant’s file, it is well
established that an ALJ must give special attention to the findings of the claimeaatiagr

source.SeeWilson v. Comm’r of Soc. Se@&78 F.3d 541, 544 (6th Cir. @0). The treating

source doctrine recognizes that physicians who have astanging treating relationship with an
individual are better equipped to provide a complete picture of the individual’'s health and

treatment historyld.; 20 C.F.R. 8 404.1527(c)(2) Under the Social Security Regulations,

opinions from such physicians are entitled to controlling weight if the opinion (lWéik
supported by medically acceptable clinical and laborad@gnostic techniques,” and (2) “is not

inconsistent with the other substantial evidence in [the] case re@r@’F.R. § 404.1527(c)(2)
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The treating source’s opinions are not entitled to such deference, however, ifghey ar
unsupported by the medical data in the record, or are inconsistent with the othantslibst

evidence in the recordSeeMiller v. Sec'y of Health & Human SerydNo. 911325, 1991 WL

229979, at *2 (6th Cir. Nov. 7,991) (Table) When the treating physician’s opinions are not

entitled to controlling weight, the ALJ must apply specific factors to determime rhoch

weight to give the opinion.Wilson 378 F.3d at 544see20 C.F.R. 8§ 404.1527(c)#®). The

regulations also advise the ALJ to provide “daeasons” for the weight accorded to the treating

source’s opinion20 C.F.R. 8 404.1527(c)Regardless of how much weight is assigned to the

treating physician’s opinions, the ALJ retains the power to make the ultimasedexf whether

the claimant is disabledWalker v. Sec'y of Health & Human Sern/d80 F.2d 1066, 1070 (6th

Cir. 1992) (citing King v. Heckler 742 F.2d 968, 973 (6th Cir. 1984))

1. Dr. Ezzo
Plaintiff argues that Dr. Ezzo’s opinion is entitled to controlling weliggdause he served
as J.T.F.’s treatingpsychologist Furthermore, shassertsthat the ALJ did not mention Dr.
Ezzo’s opinion or evalda it in accordance with the treating source doctrine.
The regulations define a “treating source” as “your own physician . . . who prgades
or has provided you, with medical treatment or evaluation and who has, or has bagping

treatment relabnship with you.”20 C.F.R. 8 404.1502416.902. A nontreating source is “a

physician . . . who has examined you but does not have, or did not have an ongoing treatment
relationship with you.”ld. The ALJ will consider a claimant to have an ongoing treatment
relationship when the medical evidence shows that the claimant has seen the #bufee w

frequency consistent with accepteedical practice for the type of treatment and/or evaluation
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required for [the claimant’s] medical condition(sld’; seeDaniels v. Comm’r of Soc. Se&52

F. App’'x 485, 490-91 (6th Cir. 2005).

Here,the record appears to raftehat Dr. Ezzcevaluated).T.F. on onlytwo occasions
before completingthe September 2011unctional questionnaire. (Tr. 306)A “Psychological
Evaluation” form issued by Applewood Centers, Istowsthat J.T.F. was evaluated on June 8
and June 29, 2011 so that assessmeifior clinical treatment could be completddr. 44859).
The evaluatiorform states that Heather Marcinick, M.A.psychological assistant, servedres
“examinet” and Dr. Ezzo was her “supervisor.” (Tr. 448). Both individuals signed the farm.
is unclear whether Dr. Ezzo wasesent for J.T.Fs examinations.Nonethelessassuming that
Dr. Ezzo did participate in the evaluatidwo psychiatricexaminationgduringthe same month
are insufficient to establish a treating relationship, as it is nseguency consistent with the

longitudinal nature of psychiatric treatme8ee, e.g.Smith v. Atrue No. 4:11CV-0863, 2012

WL 946852, at *6 (N.D. Ohio Mar. 20, 201@)olding that two psychiatric visits only one month

apart were insufficient to establish a treating relation)shidaintiff points to no other records of
Dr. Ezzo treating.T.F.that would supporthe psychiatrist'status as a treating physician. As a
result, Dr. Ezzo’s opinion is not entitled to any special deference or analyder the treating
source doctrine.

Additionally, Plaintiff argues that the ALJ did not mention Dr. Ezzdiis opinion or
evaluate evidence from the doctdi/hile the ALJ did not expressly mention Dr. Ez#toe ALJ
accounted forboth reports—the psychological evaluation and the functional questionnraire
issued with Dr. Ezzo’s signatur@.r. 21, 22, 30006, 44859). It seems that the ALJ referréal
thesereports as being authoreg Ms. Marcinick, becauséer name appeared on bo#ports It

would have been preferable for the ALJ to acknowledge Dr. Ezzo'slnal@ny failure in this
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regardis harmlessbecause the ALJ evaluated the reports and explained why he rejected the
opinions to theextentthattheyconflicted with the RFC

The ALJdid notfully credit the reports issued by Ms. Marcinick and Dr. Ebegause
they were basegartially on reportsfrom Plaintiff. (Tr. 25). This observation is supported by
substantial evidenceThe June 201psychological evaluatiowas based on a clinical interview
of J.T.F. and psychological testingut it also listed Prince as a source of information and
contaned many of Prince’s reports. (Tr. 448). As the ALJ observed, a portion of the
psychological evaluation itself warned that Plaintiff tended to “over rgmwoklems”thatJ.T.F.
exhibited (Tr. 24, 453). The ALJ found that Plaintiff was not entirely ciigle, and Plaintiff
does notnow challenge the credibility determination. As to the September 2011 functional
guestionnaire, the report referred Jdor.F.’s full scale 1.Q. score of 7in support of the
limitations listed therein(Tr. 301). Nofurther sipportwas noted, and Plaintiff points to no
additional treatment notes from Dr. Ezzatside of the psychological evaluation discudsee
It follows thatthe functional questionnaimaust have been based on the informafrom the
psychological evakation which included Plaintiff's reportsAs a result, the ALJ’s opinion in
regard to Dr. Ezzo is supported by substantial evidence.

2. Dr. Eppright

Plaintiff also contestthe ALJ’s analysis of Dr. Epprighdn the ground that the ALJ
grouped the doctor withon-acceptable medical sourcasdfailed to comply with the treating
source rule.

Dr. Eppright’s treatment ai.T.F.is alsoratherlimited. Before completing a functional
guestionnaire in SeptemberlQit seemshat Dr. Eppright examined J.T.F. on tveacasions,

in May 2010and August 2011(Tr. 40507, 526). The record also contains a prescription from
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Dr. Eppright for Adderall dated June 14, 2010. (Tr. 399). Plaintiff does not point to any other
treatment notes from the docftbrJ.T.F. underwent additional counseling at Beech Brook, the
facility at which Dr. Eppright practiced, but it is not apparent that Dr. Eppwas J.T.F.’s care
providerfor suchcounseling.Given this evidence, it is @siewhat closer call as to whether Dr.
Eppright’s relationship with J.T.F. constituted a treating relationship. For the puopdkis
analysis, th&€ourt will assumgewithout decidingthat Dr. Eppight was a treating physician.
Assuming Dr. Eppright'status as a treating source, the ALJ’s evaluation of the doctor’s
opinion did not strictly comply with the mandates of the treating source rule. (TrH2&)ever,
if an ALJ does not strictly comply with the treating source doctrine, ravansl remandhay not

be required if the violation ide minimis Hall v. Comm’r of Soc. Secl48 F. App’x 456462

(6th Cir. 2005) ¢iting Wilson 378 F.3d at 547) A de minimisviolation occurs “where the

Commissioner has met the goal of 20 C.F.R. 8§ 404.1527¢ejf@) provision of the procedural
safeguard of reasorseven though she has not complied with the terms of the regulalibn.”

(quotingWilson 378 F.3d at 547)In the present case, the ALJ’s brs#s sufficiently provides

an understanding as to meet the goal of the treating source doctrine.

The ALJ determined that Dr. Eppright’'s chesikeet functional equivalency assessment
was problematic, which is an argument against the supportability opthen. (Tr. 22). This
Courtand others in the Sixth Circthave questioned checkmark forms when unaccompanied by

explanation or unsupported by a physician’s ndéegDoyle v. Comm'r of Soc. Se2012 WL

4829434, at *9 (E.D. Tenn. 201@&)iting Boley v. Astrug2012 WL 680393, at *18 (E.D. Mich.

2012)) Hyson v. Comm'r of Soc. Sg2013 WL 2456378, at *13 (N.D. Ohio 201@pllecting

% Plaintiff points to a March 2011 report from Beech Brdisking J.T.F.’s diagnoses andescribing
J.T.F.’s individual service treatment plaAlthough Raintiff indicates that the report was written by Dr.
Eppright, the report was not signedthg doctor. (Tr. 411, 433-36).

16


https://a.next.westlaw.com/Document/Id82d7eab1f1711daaea49302b5f61a35/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.Default)
https://a.next.westlaw.com/Document/Id82d7eab1f1711daaea49302b5f61a35/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.Default)
https://a.next.westlaw.com/Document/Id82d7eab1f1711daaea49302b5f61a35/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.Default)
https://a.next.westlaw.com/Document/Id82d7eab1f1711daaea49302b5f61a35/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.Default)
https://a.next.westlaw.com/Document/I55e127a3140411e2b60bb297d3d07bc5/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.Default)
https://a.next.westlaw.com/Document/I55e127a3140411e2b60bb297d3d07bc5/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.Default)
https://a.next.westlaw.com/Document/Idea3c0f664fe11e1ac60ad556f635d49/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)
https://a.next.westlaw.com/Document/Idea3c0f664fe11e1ac60ad556f635d49/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)
https://a.next.westlaw.com/Document/I9bf4fb68d07911e2a98ec867961a22de/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)

cases that held thelLA did noterr by discounting a physician’s opinion which used a checkbox
form unaccompanied by explanation of the conclustamained therein

As the ALJ explained, Dr. Eppright did not offer written explanations for the checkbox
limitations on the fuational equvalency evaluation. (Tr. 22). On the form in question, Dr.
Eppright provided no written explanation, aside from a statement that J.T.F. took rordmat
ADHD. (Tr. 299). Plaintiff does not assert that the doctor’s treatment notes suppbndings
in the functional equivalency form. J.T.F.’s May 2010 mental status examinatibnDwi
Eppright indicated that J.T.F. was cooperative and attentitie a bluntedaffect anddysthymic
mood.(Tr. 406. J.T.F. denied curremsuicidal thoughtsthoughhe did have such thoughts in the
past thasoon went away(ld.). Plaintiff reported that J.T.F. could not concentrate. (Tr. 405). In
school, J.T.F. was impulsivdistractible and hyperactiveld.). Yet, Dr. Eppright'ssubsequent
treatment notesissuedthe month before he completed the functional equivalency form,
demonstratehat JT.F. was doing betteras theydescribedhim displaying “less impulsivity,
distractibility, and hyperactivity. His grades in schfiehd] improved.” (Tr. 526). Plaintiff
indicated that she was pleased with J.B.lprogress aftetaking medication for ADHD.I(.).
Such statements do not support the degree of limitation the doctor suggested. Algcdiding
ALJ’s assessment of Dr. Eppright is supported by substantial evidence.

B. Opinion Evidence From Other Sources

Plaintiff contends that the ALJ failed to appropriately evaluate the opiniomariaius
“other sources,” who submitted evidence. These atberces were psychological therapist Ms.
Vajdich, nurse practitioner Ms. Schmitt, aletithgrade teacher Ms. Hughes.

Social Security Ruling“6SR) 06-03p explains how the Commissioner should consider

opinions from sources whare not “acceptable medical sources,” but rather, are considered
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“other sources.SR 06-3p, 2006 WL 2329939, at *]JAmong these other sources are therapists,

nurse practitioners, and school teachéds at *1-2. Information from other sources cannot
establish the existence of a medically determinable impairment; however, the Ciomeniss
should consider such information because it may be based on special knowledge of an individual
and may provide insight into the severity of the individual’'s impairments and howftaelthe
individual’'s ability to functionld. Additionally, SSR O&p states:

Although there is a distinction between what an adjudicator must consider and
what the adjudicator must explain in the disability determination or decision, the
adjudicator generally should explain the weight given to opinions from these
“other sources,” or otherwise ensure that the discussion of the evidence in the
determination or decision allows a claimant or subsequergwevito follow the
adjudicator’s reasoning, when such opinions may have an effect on the outcome
of the case.

2006 WL 2329939, at *6. SSR 063p also sets out factors to be considered when eirgjuat

opinion evidencerbm medical sources that are not acceptable medical soudces. *4-5.
These factors include: how long the source has known the claimant, how conbestepiinion
is with other evidence, the degree to which the source presents relevant evasnopport an
opinion, specialization, and how well the source explains the opiwion.

Here, the ALJ’s analysis of the three other sources at vgasisufficienfor the Court to
conduct a meaningful review of the ALJ’s decision. The Akgresslyconsidered the reports of
Ms. Vajdich, Ms. Schmitt, and Ms. Hughes, and provided detaikedmarieof their findings
(Tr. 21-23, 25). The ALJ indicated that the objective portions of the repodsiding testing
and observation, offered insight into the child’s presentation, cognitive abilitiels,daily
behavior. (Tr. 25). However, the ALJ gave weight to the repmlg to the extent that they
coincided with the findings in theemainder of thdunctionalequivalence analysigld.). The
ALJ explained thahe granted such deferente the other sourcdsecauseheir reports relied on

Plaintiff's subjective complaits In regard to Ms. Schmitt’spmion, the ALJ’s reasoning is
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accurate and validA review ofMs. Schmitt’'sreport shows that her findings were bakedely,

if not primarily, on reports from Plaintiff. (Tr. Z868). As previously discussed herein, theJ
found that Plaintiff was not entirely credible. Accordingdybstantial evidence supports the
ALJ’s finding with regard tdMs. Schmitt.

As to Ms. Vajdich heropinionindicates thatJ.T.F. lad marked difficulties with proper
hygiene and persoheare whichshe foundbased orPlaintiff’s reports (Tr. 290). Ms. Vajdich
did not expressly state that sjiwundedthe remainder of her findings on PlaintifBatements
Nonethelessthe ALJ's opinion otherwiseshows why the ALJ questionedhe therapists
conclusions Ms. Vajdichfound moderate to extreme difficulties in the domain of acquiring and
using information because).T.F. haddifficulty with remembering new information, long term
memory and applying what he had learned. (Tr. 22). However, undermining Ms. Vajdich’s
recommenddons of marked limitations were the ALJ’s observationg th&.F. had not been
placed in special education classes, was deard&P evaluation because his academic progress
was normaland had made the honor roll in 2010r. 26). Ms. Vajdichalso asessed extreme
difficulties in paying attention and staying on task without remind@rs22). However,at least
during aconsultative examination with Dr. Konieczny. T.F. did not display difficulties with
concentration or attending taskisawing into question the severity of the limitation assessed by
Ms. Vajdich (Tr. 27, 387).

Basedon a review of Ms. Hughedunctional report, it is not obvioukat the teacher’s
opinions were influenced by Plaintiff. However, any error on this grasitérmless because
the ALJ’s opinionagainsets forth grounds fonis decisionwith regard to Ms. HughesThe
ALJ’s discussionndicates thaiMs. Hughes’ opinion was not well support€dr. 21-22). For

example,as the ALJ explainedvis. Hughes found that J.T.F. suffered from marked difficulties
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in fine motor skills on the ground that J.T.F.’s handwriting wasr. (Tr. 22. Without more,
poor handwritingwas an insufficientreasonto find the child’s fine motor skills wereso
markedly affected and as the ALJ noted, thereppearedto be noevidence that).T.F.’s
handwritingwas affectedoy fine motor problems. (Tr. 30).J.T.F.’s ability to participate in
sports, which Ms. Hughes herself acknowledgettl play video gamealsocontradicted such a
seriaus motorlimitation. (Tr. 22, 30). Additionally, the ALJ explained tha¥ls. Hughes found
that J.T.F. suffered from a number of marked difficulties in skills related toraggiand using
information.(Tr. 21). Despite thigVis. Hughesalso noted that T.F. performed well as long as
he wasisolated from other students, which seemed to draw into question the degree of
limitations sherecommended(ld.). Accordingly, the ALJ’s decision not to fully credit Ms.
Hughes wasubstantially supported.

C. The ALJ’s Finding at Step Two

The second step in the seqtial analysids used as a screening tool, permitting ALJs to
dismiss “totally groundless” claims from a medical standpoint at an early staige amalysis.

Higgs v. Bowen880 F.2d 860, 863 (6th Cir. 1988At this step, the claimant must show that he

has an impairment which significantly interferes with his ability to do basik activities.See

20 C.F.R. $416.920(c). The ALJ’s ruling here is viewed undeda minimisstandardSalmi v.

Sec’y of Health & Human Sery§.74 F.2d 685, 6392 (6th Cir. 1985)Childrey v. Chater91

F.3d 143 (6th Cir. 1996) (Table)Accordingly, a claimant’'s impairment will only be construed

as norsevere when it is a “slight abnormality which has such a minimal effect ondivedual
that itwould not be expected to interfere with the individual’s ability to work irréspeof age,

education and work experienceParris v. Sec’y of Health & Human Sery373 F.2d 85, 90

(6th Cir. 1985)citing Brady v. Heckler724 F.2d 914, 920 (11th Cir. 1984)
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Nevertheless, an ALJ’s failure to properly name one of a claimant’s impagrasn
severe will not always consute reversible error. Remand is not necessary, so long as the ALJ
finds the claimant to suffer from at least one severe impairment and conbneresluate both
the claimant’'s severe and neavere impairments at the latter gg|s@f the sequential alysis.

Nejat v. Comm’r of Soc. Se®59 F. App’x 574, 577 (6th Cir. 2009)And when an ALJ

considers all of a claimant’s impairments in the remaining steps of the disabilitynohetizon,
an ALJ’s failure to find additional severe impairments at step two does ‘nstittibe reversible

error.””) (citing Maziarz v. Sec’y of Health & Human Sen&37 F.2d 240, 244 (6th Cir. 198)7)

In the present case, Plaintiff argues that the ALJ erredomcluding thatJ.T.F.’s
depression and ABD were not severe impairment&egardless of whether the ALJ may have
erred in this regard, remand is not warranted, because the ALJ found thatuffértEdgromthe
severe impairment of borderline intellectual functionifiy. 16). Throughout the remainder of
the sequentiahnalysis, the AL&ccountedor J.T.F'sADHD, mood problems, and depression.
(See, e.g.Tr. 18-21). As a result, any error heeis harmless.

D. The ALJ’s Functional Equivalency Determination

Prince raiseswo additional allegations of error relating to the ALJ’s functional
equivalency assessment First, shemaintains that state agenagviewing physician Dr.
Pawlarczykopined tha J.T.F. displayed a marked limitation in the domain of interacting and
relating to others, in support of finding that J.T.F. suffered from marked functioni@tioms in
at least two domains. However, the ALJ explained why he did not accept Dr. Rgwkarc
finding. (Tr. 2829). The ALJ pointed out thatarlierstate agencyeviewersopined J.T.Fhad
less than marked limitatignin this domain. However, on reconsiderati@r, Pawlarczyk

opinedthat J.T.F. had marked limitations based on reports RanctethatJ.T.F.’sbehavior was
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worse, and though medication helpddT.F. lapsed at times. (Tr. 289, 425). Due to the
doctor’sreliance on Prince’s reports, the ALJ discounted the opiifilon2829). TheALJ also
provided other reasons in support of finding a less than marked limitation. The ALJ cahsidere
J.T.F.’s school records showing suspensions for inappropriate language and Ms:d-Hegbeis

of isolation from other peers due to behavior. Howether,ALJ explained that othegvidence
showed J.T.F. participated in YMCA programs and sports teams without disciplinary preble
and wasregularly cooperative during treatmentld(). Accordingly, substantial evidence
supports the ALJ’s decision in thisgard.

Plaintiff alsocontends thathe ALJ’s acquiring and using informatiodomain analysis is
internally inconsistentThe ALJ’s analysisinder thisdomainindicated that the ALJ intended to
find a “less than marked limitatichbut the ALJ’'s conclusion stated that J.Texhibited a
“marked limitation. (Tr. 26). While the ALJ’s discussion creates an ambiguity, a further
reading of theALJ’s decision provides the necessary clarificatidBarlier in his opinionthe
ALJ wrote that he agreed with thessessments of the state agency physicians that J.T.F. had
“less than marked limitatianin the domaifp of acquiring and using information.” (Tr. 24). As a
result, the ALJ’sconcluding reference ta marked limitatiormust have been typographical

erra and remandor furtherexplanationvould be futile.
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VI. DECISION
For the foregoing reasons, the Magistrate Judge finds that the decision of the
Commissioner is supported by substantial evidence. Accordingly, the Court AFFIRMS
decision of the Commissioner.
IT IS SO ORDERED.
s/ Kenneth S. McHargh

Kenneth S. McHargh
United States Magistrate Judge

Date: June 4, 2014.

23



