Coughlin v. Commissioner of Social Security Administration Doc. 18

UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF OHIO
EASTERN DIVISION

ANN COUGHLIN, Case No. 1:13 CV 895
Plaintiff,
V. MEMORANDUMOPINION AND
CRDER

COMMISSIONER OF SOCIAL
SECURITY,

Defendant. Magistrate Judge James R. Knepp I
INTRODUCTION

Plaintiff Ann Coughlin seeks judicial reaw of Defendant Commissioner of Social
Security’s decision to deny Disdiby Insurance Benefits (DIB)rad supplemental security income
(SSI). The district court Isajurisdiction under 42 U.S.C. 405(g) and 1383(c). The parties
consented to the exercise of jurisdictionthy undersigned in accordance with 28 U.§.636(c)
and Civil Rule 73. (Doc. 13). For the reasons given below, the Court affirms the Commissioner’s
decision denying benefits.

PROCEDURAL BACKGROUND

On July 27, 2009, Plaintiff filed applicatiofgr DIB and SSI allegig a disability onset
date of June 18, 2007. (Tr. 158, 160). Her clawese denied initially (Tr. 93, 96) and on
reconsideration (Tr. 101, 107). Plaintiff then resfeed a hearing before an Administrative Law
Judge (ALJ). (Tr. 114). On September 7, 201airfaFf (represented byauinsel) and a vocational
expert (VE) testified at the hearing, after whibe ALJ found Plaintifhot disabled. (Tr.18-36).
On February 27, 2013, the Appeals Council deréntiff’'s requestfor review, making the

hearing decision the final decision of then@uissioner. (Tr. 1); 20 C.F.R. 88 404.955, 404.981,
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416.1455, 1481. On April 21, 2013, Plaintiff filéhe instant case. (Doc. 1).
FACTUAL BACKGROUND'
Personal and Vocational History

Born November 4, 1949, Plaintiff was 61 yeard @l the time of the ALJ hearing. (Tr. 36,
42, 57). Plaintiff completed high school and tweays of college. (Tr. 423). Previously, she
worked as a billing clerk, bookkeeper, cashierjlitgcmanager, secretary, receptionist, sales
person, and teller. (Tr. 80-81, 207). Among her @aador leaving pasbps, Plaintiff reported
memory loss, disputes with her employer, and an argument with a coworker. (Tr. 59, 62-63).
Plaintiff claimed loss of balanclss of memory, emotional iradiility, asthma, incontinence, and
regular pain throughout her body limitkadr ability to work. (Tr. 44-70).

With regard to activities of daily living, Rintiff shopped for groceries, dusted, folded
laundry, cleaned the bathroom, exsed lightly, cared foner disabled husband, and read. (Tr. 24,
53-57, 75, 79). Plaintiff also cared for two de@ent grandchildren who assisted her around the
house. (Tr. 57).

Medical Evidence Beforethe ALJ

Plaintiff challenges only the ALJ’s conclusioregarding her mental limitations (Doc. 16)
and therefore waives any claims about thiemheinations of her physical impairmenBswvain v.
Comm’r of Soc. Sec379 F. App’x 512, 517-18 (6th Cir. 201@)oting failure to raise a claim in
merits brief constitutes waiver). Specificallyalitiff challenges whethéhe ALJ met her burden

at step two of the sequential evaluation procaksging the ALJ erred in not classifying Plaintiff's

1. The Commissioner’s brief on the merits containserous incorrect citations to the record.
(SeeDoc. 17). Please review this Court’s order reiqgithe parties to “oft, by exact and specific
transcript page number, the page relating” tls¢sfaroposed. (Doc. 6). Faitito cite properly to
the record is not only a vidian of this Court’'s ader but prevents the Court from timely and
efficiently reviewing claims.



mental limitations as severe impairments. (Oid;.at 12). Plaintiff furthealleges the ALJ failed
to include any “psychologically-based limitatiomgo the formulation” of Plaintiff's residual
functional capacity (RFC). (Doc. 16, at 12)n&lly, Plaintiff argues ne material evidence,
including diagnoses of depressj bipolar disorder, adjustmedisorder, obsessive compulsive
disorder (OCD), mood disorder,&post-traumatic stress disord®TSD) demonstrate a severe
mental impairment and warrant remand undereserd six of 42 U.S.C. § 405(g). (Doc. 16, at 12,
17, 20). Accordingly, the Court addises the record evidence onlythe extent it igelevant to
Plaintiff's alleged mental impairment.

Plaintiff testified that prior to her ajed onset date of June 18, 2007, she had been
prescribed medication for anxiety, stress, ambanswings. (Tr. 76-77). The record reveals that
from the alleged onset date through Augus2@l1, Plaintiff sought treatent for anxiety and
depression from her primary care physician atINGbast Health Ministry (North Coast), but was
never treated by a mental healtiofessional. (Tr. 260-62, 431-44, 659-68).

On October 27, 2008, Plaintiff's primary calgypician diagnosed her with depression, not
otherwise specified. (Tr. 262). In June 2009, treatmetes revealed Plaintiff had a normal mood
and affect, full orientation, and intact memory (Tr. 298); and in July 2009, Plaintiff's depression
was described as mild (Tr. 337). On Septen®h@009, Plaintiff reported “sig[nificant] memory
problems.” (Tr. 441-442). On January 4, 2010, Plaintiff complained of continued memory loss (Tr.
439), and in February 2009, her physician prescitgedl. (Tr. 259-60). As of June 2009, Plaintiff
took Paxil and Trazadone and continued to take these medications at the same dosage until August
2011. (Tr. 373-75, 486, 492, 576, 627)tdran 2010, treatment notesvealed Plaintiff was alert
and fully oriented, and had no halludilmas or delusions. (Tr. 463, 576-77).

On January 2, 2010, state agency physidaul Tangemen, Ph.D., noted there was
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insufficient mental health information to complet®sychiatric Reviewelchnique due to Plaintiff
missing two scheduled psychiatric coltative examinationy(Tr. 342, 354).

Throughout 2010 and 2011, various physicianscdeed Plaintiff as pleasant and
cooperative. (Tr. 374, 377, 427, 4348, 591, 621, 623, 625, 627, 647, 678, 680, 682, 692, 696,
704, 716, 728, 734, 736). In September 2010, althoughtfidiad symptoms of depression, she
had no anxiety, no sleep disturbance, no menmsy, no disorientatiomo inattention, and no
major psychiatric illness. (Tr. 472, 586, 590).

On July 21, 2011, Plaintiff was referred to enter for Families and Children (CFC) by
her grandchildren’s case worker, where she repoat history of abuse by her father and two
husbands and depression siohédhood. (Tr. 506-510, 523). Sociabrker Ginny Jones, LISW,
initially interviewed Plaintiff and noted shwas well-groomed, and had good eye contact,
spontaneous and talkative speech, psychonagiation, tangential and circumstantial thought
process, normal thought content, normal peroapfull orientation, good¢oncentration, average
intellectual capacity, average fund of knowledge, and fair judgment. (Tr. 516-18). On that same
date, Ms. Jones found Bipolar Il, @Cand PTSD “may be a focusdical atteion.” (Tr. 518).

At an August 4, 2011 follow-up visiPlaintiff complained of depression, anxiety, and obsessive
behaviors and said she did not wanget out of bed. (Tr. 519).

In the period between the ALJ hearing and subsequent decision (September to October
2011), examination treatment notes from her n&tologist revealed no sleep disturbance, no
mood disorder, and no recgmdychosocial stressors. (Tr. 7024,5). Plaintiff alsowas fully alert
and oriented, and had good recall of recent and remote events. (Tr. 704, 717).

ALJ Hearing
At the ALJ hearing on September 7, 2011, PIHitéstified she could not work because of
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physical limitations and memory problems. (48-44, 59). In addition, Plaiiff said she had a
“horrible temper.” (Tr. 50). For example, the slightest thing puirtiera “rage,” such as improper
placement of dinnerware and other household itéirs.50). Plaintiff further stated that her
current medication worked to control mood swiragsl anger, and whilghe was still a “little
looney” on occasion, she was “not throwitilgngs against the wall anymore or breaking
furniture.” (Tr. 50). When the ALJ inquiredhy Plaintiff missed two consultative psychological
exams set up by the Social Security AdministratiPlaintiff said she waadvised not to go by a
group called Freedom Disability. (Tr. 52). Howevtltis conflicted withPlaintiff's March 22,
2010, claim that she was unable to attend those €ramnto “transportation problems.” (Tr. 99).
ALJ Decision

On October 21, 2011, the ALJ found Plaintihd the severe impairments of chronic
obstructive pulmonary disease (COPD), coronariery disease, diabetes mellitus, asthma,
fibromyositis, and sciatica. (Tr. 23). However, the ALJ concluded these severe impairments did
not meet or medically equal atiing. (Tr. 26). The ALJ also fourRlaintiff's anxiet disorder and
other mental impairments of record were natese because they caused no more than a minimal
limitation in her ability to perform basic mentabrk-related activities. (Tr. 24-25). The ALJ then
determined Plaintiff had the RFC to performghli work, except she should avoid concentrated
exposure to extreme temperatures, fumes, odorts,dyases, and poor ventilation. (Tr. 26). The
ALJ found Plaintiff capable of performing pastlevant work as a billing clerk, bookkeeper,
cashier, secretary, receptionist, sales persongadlgd. (Tr. 30). Thus, she found Plaintiff not
disabled. (Tr. 30-31). The Appeals Council deniedew, making the ALJ’s decision the final

decision of the Commissioner. (Tr. 3).



Evidence Submitted to Appeals Council

On September 2, 2011, Plaintiff returned td0Gind treated with nurse practitioner Kristin
Hanvey, CNP, CCIT, CTP. (Tr. 77®laintiff reported severe raganger, and anxiety issues, and
indicated Paxil and Abilify no longer helped. (T7.8). On examination, Plaintiff had an angry and
irritable mood, but full affect, and clear, lineand organized thought process and speech. (Tr.
778). Plaintiff denied paranoia and hallucioas. (Tr. 778). Ms. Hanvey discontinued Trazadone
and Abilify, continued Paxil, and added Seroquel. (Tr. 778).

On September 8, 2011, Plaintiff reported ingva “wonderful weekend,” with increased
sleep and decreased irritability and anger. TF6). An examination revealed a clear, “less edgy”
thought process, normal perceptj a less labile and moreesv mood, normal cogitation, and
normal insight and judgment. (Tr. 776). Plaintifhald suicidal and homicidal ideation. (Tr. 776).
Plaintiff’'s current diagnosis was bipolar disorder. (Tr. 776).

On September 27, 2011, despite reporting “perafdsitability”, Plaintiff was pleasant,
talkative, and animated, and waking care of her hushd after he suffered a heart attack. (Tr.
774). An examination revealed normal thougbhtent, normal perception, unchanged mood,
normal behavior, normal cognition, and fair insight and judgment. (Tr. 774). Plaintiff also denied
suicidal and homicidal ideatioiTr. 774). Plaintiff continued $equel as directed. (Tr. 774).

On October 6, 2011, Plaintiff reged she was doing well — “better overall” — and that her
symptoms temporarily increasedhen she stopped Paxil but improved when she restarted it. (Tr.
773). An examination revealed that Plaintifid a clean appearance, clear and linear thought
process, normal thought contembrmal perception, improved mood, full affect, normal behavior,
normal cognition, and normal insight and judgment. (Tr. 773). On November 17, 2011, the first
appointment since the ALJ issued her Oct@idrl decision, Plaintiff repted stress because her
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grandchild was acting out and Sguel was not working as well. (T771). Plaintiff also reported

a sad mood, anxiousness, sleeplessaessyritability. (Tr. 771). Arexamination revealed a clean
appearance, clear andder thought process, normal perceptisad mood, anxious affect, normal
behavior, normal cognition, ardir insight and judgment. (T771). Ms. Hanvey recommended
Lithium and continued Seroquel. (Tr. 771). Dacember 2, 2011, Plaifitthought Lithium was

not working, so Ms. Hanvey discontinued it. (Tr. 770). An examination revealed a normal
appearance, normal thought prsgenormal thought content, nornperception, irritable mood,

full affect, normal behavior, normal cognitiomdanormal insight and judgment. (Tr. 770). Ms.
Hanvey noted Plaintiff would neddrther assessment by Druhkt for medication management.
(Tr. 770).

On December 5, 2011, Plaintiff had her firsttab visits with Dr Hunt, who reported
Plaintiff was making minimal progss. (Tr. 769). Although Platiff had an anxious mood and
thought content, she had fluent and mildlycemstantial speech, normal perception, intact
cognition, and good insight and judgment. (¥69). Dr. Hunt discontinued Seroquel and
prescribed a trial of Lamictol. (Tr. 769). Qanuary 9, 2012, Dr. Hunt noted that Plaintiff had
made some progress. (Tr. 768khough Plaintiff had some anxieand depressioshe had fluent
and mildly circumstantial thought process/spe@chsuicidal or homicidal ideation, cooperative
behavior, intact recent memory, good insight aridyment, and no hallucinations or delusions.
(Tr. 768). Dr. Hunt diagnosed Plaintiff with joa depressive disorder, generalized anxiety
disorder, and personality disorder, not otheevéipecified (histrionidiagnosis). (Tr. 768).

On February 15, 2012, Dr. Hunt completetban medical source statement evaluating
Plaintiff's functioning in 21 work-riated categories. (Tr. 782-83)..Munt rated Plaintiff as fair
or good in 15 of the 21 categories. (Tr. 782-&8).Hunt checked boxesgdicating that Plaintiff
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had a poor ability to deal with thmublic; relate to co-workers; irma@ct with supervisors; work in
proximity to others without beingnduly distracted or distractindeal with stress; and complete a
normal workday and work weekithout interruption from psywlogically based symptoms and
perform at a consistent pace without unreasomabiger and length of rest periods. (Tr. 782). Dr.
Hunt noted that Plaintiff hachood swings, frustration, agitatioand poor impulse control with
social situations. (Tr. 783).
STANDARD OF REVIEW

In reviewing the denial of Social Sedyribenefits, the Court “must affirm the
Commissioner’s conclusions absent a determindhiat the Commissioner has failed to apply the
correct legal standards or hamde findings of fact unsupportég substantial evidence in the
record.”Walters v. Comm’r of Soc. Set27 F.3d 525, 528 (6th Cir. 18P “Substantial evidence
is more than a scintilla of evidence but less thgmeponderance and is such relevant evidence as
a reasonable mind might accept as adequate to support a conclBsga v. Sec’y of Health &
Human Servs966 F.2d 1028, 1030 (6th Cir. 1992). The Cassioner’s findingsas to any fact
if supported by substantial evidence shall be conclusMeClanahan v. Comm’r of Soc. Sec.
474 F.3d 830, 833 (6th Cir. 2006) (citing 42 U.S.CI0%(g)). Even if suliantial evidence or
indeed a preponderance of the evidence supports a claimant’s position, the court cannot overturn
“so long as substantial evidence alsgports the conclusion reached by the ALIohes v.
Comm’r of Soc. Sec336 F.3d 469, 477 (6th Cir. 2003).

STANDARD FOR DISABILITY

Eligibility for DIB and SSI is predicated othe existence of a skbility. 42 U.S.C. §
423(a). “Disability” is defined athe “inability to engge in any substantigainful activity by
reason of any medically determinable physicain@ntal impairment which can be expected to
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result in death or which has lasted or can beetqal to last for a continuous period of not less than
12 months.” 20 C.F.R. 8§ 416.905(age also42 U.S.C. 8§ 1382c(a)(3)(A). The Commissioner
follows a five-step evaluation process — found@C.F.R. § 404.1520 — to determine if a claimant
is disabled:
1. Was the claimant engagedairsubstantial gainful activity?
2. Did the claimant have a medically deterable impairment, or a combination of
impairments, that is “severe,” which is defined as one which substantially limits an
individual's ability to perform basic work activities?

3. Does the severe impairment meee of the listed impairments?

4. What is claimant’s residual functiorepacity and can he perform past relevant
work?

5. Can the claimant do any other work ddesng her residudlinctional capacity,
age, education, and work experience?

Under this five-step sequential analysis, trenchnt has the burden of proof in steps one
through four.Walters 127 F.3d at 529. The burden shiftsthe Commissioner at step five to
establish whether the claimant has the residuatifumal capacity to perform available work in the
national economyld. The court considers the claimant'esidual functionacapacity, age,
education, and past work experience to detegri the claimant could perform other wotl. A
claimant is only determined to lksabled if she satisfies eaclemlent of the analysis, including
inability to do other work, and meets the alion requirements. 20 C.F.R. 88 404.1520(b)-(f) &
416.920(b)-(f);see also Walterd 27 F.3d at 529.

DiscussiON

Plaintiff alleges the ALJ erred at step twaloé sequential evaluation process by failing to
find Plaintiff had the severe pdyalogical impairments of depreesi, bipolar disorder, adjustment
disorder, OCD, mood disorder, and PTSD. (R6¢at 12, 17). Consequently, Plaintiff argues the
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ALJ's RFC determination was improper for failitg explicitly account fo mental limitations.
(Doc. 16, at 17). Plaintiff furthaalleges that treatment notes, opims, and diagnostic tests from
CFC and Drs. Hunt, and Brill constituted new anatterial evidence regand) Plaintiff's mental
impairments, warranting remand. (Doc. 16, at 18, 20).
Severe | mpairment

Plaintiff's first argument stems from the ALJ’s obligation at step two of the disability
analysis to determine whether a claimant sui¢severe” impairment — one which substantially
limits an individual’s abilityto perform basic work actitres. 20 C.F.R. § 404.1520(a)(4)(iNgjat
v. Comm’r of Soc. Sec359 F. App’x 574, 576-77 (6th Cir. 2009). But the regulations do not
require the ALJ to designate each impairment as “severe” or “non-severe”; rather, the
determination at step two is merely a thredhotjuiry. 20 C.F.R. 8§ 404.1520(a)(4)(ii). “After an
ALJ makes a finding of severity as to even onedimpent, the ALJ ‘must consider limitations and
restrictions imposed il of an individual's impairments, en those that are not ‘severe\gjat,
359 F. App’x at 576 (quoting SSR 96-8p, 1996 WL 374H45). In other words, if a claimant
has at least one severe impairment, the ALJ cwsinue the disabilitgvaluation and consider
all the limitations caused by the claimant’s innmpeents, severe or not. And when an ALJ
considers all of a claimant’s impairments in th@a@ing steps of the disdity determination, the
failure to find additional severe impairmerdoes not constituteeversible errorNejat 359 F.
App’x at 577 (citingMaziarz v. Sec’y of Health & Human Ser&37 F.2d 240, 244 (6th Cir.
1987)).

Here, Plaintiff contends the ALJ failed tecognize Plaintiff’'s mental impairments were
severe at step two of the evaluation. (Doc. 16weier, the ALJ did not err at step two because
she found Plaintiff suffered frorsix severe physical impairmes — COPD, coronary artery
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disease, diabetes mellitus, asthma, fiboromyosatngl sciatica — and assessed Plaintiff’'s mental
limitations in combination. (Tr. at 23). Thereforeyersible error did ricmccur because the ALJ
considered the limitations and restrictions impdsgdll of Plaintiff's limitations, including those
mental limitations she found non-severe.

Indeed, the ALJ discussed RIaff's mental limitations inher step two analysis by
considering “the four broad futional areas set out in the disiiregulations for evaluating
mental disorders and in section 12.00C of thatihg of Impairments (20 CFR, Part 404, Subpart
P, Appendix 1).” (Tr. 24-25). These four broach¢tional areas (dailyving, social functioning,
concentration/persistence/pace, and episoddsaifmpensation) are known as the “paragraph B”
criteria. While the criteria alone cannot be used in an RFC determination, the ALJ incorporated the
criteria by prefacing her RFC assessment agatiflg “the degree of limitation the [ALJ] has
found in the ‘paragraph B’ mentalnction analysis.” (Tr. 25).

In doing so, the ALJ appropriately found PI#its mental impairments evoked only mild
limitations. (Tr. 25). 20 C.F.R. 8 416.945(a)(1) (ailant's RFC is an assessment of “the most
[s]he can still do despite [her] limitations.”). Foraemple, the ALJ discussed Plaintiff's ability to
engage in daily activities “ian appropriate and effective manoe an independent and sustained
basis” and interact with others independentlyrapriately, and effectively on a sustained basis.
(Tr. 25-26). The ALJ also noted that whileaitiff reported memory loss on occasion, treatment
records revealed the absence or denial f $gmptom on numerous occasions. (Tr. 24-25).
Further, the ALJ noted Plaintiff’symptoms of memory lossniper outbursts, and mood swings
when determining Plaintiff's RFC. (Tr. 26-2However, the ALJ foundPlaintiff was mentally
capable of performing work consistent withe RFC because Plaintiff took care of her
grandchildren and her husband, which was emotionally more demanding and stressful than simple
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work. (Tr. 27). The ALJ also called Plaintiff's relidiby into question with respect to inconsistent
statements regarding why she did not attendlpsogical consultive examinations. (Tr. 27); 8
416.929 (An ALJ must consider all symptoms ahd extent to which those symptoms are
consistent with the objective medical evidencehus, the ALJ appropriately explained why
Plaintiff's mild mental impairments did netarrant additional mental limitations.

The ALJ's RFC assessment was supportedgudystantial evidencendeed, during the
relevant period, Plaintiff took naécation prescribed by her primary care physician at the same
dosage. (Tr. 373, 486, 492, 576, 627). Moreover, trettmotes reflected mild depression and
generally normal examination findings secondary to her physical impairments. (Tr. 298, 337, 463,
472, 576-77, 586, 590, 702, 704, 715, 717). In addiatthpugh Plaintiff reported anger and
irritability, doctors consistently describedrtzes pleasant and cooperative. (Tr. 374, 377, 427, 434,
478,591, 621, 623, 625, 627, 647, 678, 680, 682, 692, 6867¥6, 728, 734, 736). Plaintiff also
testified her medication worked to corith@r mood swings and anger. (Tr. 50).

Important here, Plaintiff relies exclusivaty medical evidence not foee the ALJ. (Doc.

16, at 12-17). In doing so, Plaintiff fails tokmowledge that “evidence submitted to the Appeals
Council after the ALJ’s decision cartrize considered part of theaord for purposes of substantial
evidence review.Foster v. Halter 279 F.3d 348, 357 (6th Cir. 2001) (citi@¢jne v. Comm’r of

Soc. Se¢96 F.3d 146, 148 (6th Cir. 1996)). Moreowshile Plaintiff was diagnosed with some
mental impairments during the relevant period, “the mere diagnosis of an impairment does not
indicate the severity of that impairmentfikesell v. Astrug2012 WL 1288733adopted by012

WL 1288724 (N.D. Ohio 2012) (citingoung v. Sec’y of Health & Human Sen@25 F.2d 146,

151 (6th Cir. 1990)Bradley v. Sec’y of Health & Human Sen&62 F.2d 1224, 1227 (6th Cir.
1988)). Accordingly, because the ALJ found Piffisuffered from severe physical impairments
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and considered Plaintiff's mental limitations in teenaining steps of the disability determination,
any failure to find additional severe impairments does not constitute reversibleSedxlejat
359 F. App’x at 577. In addition, her RREsupported by substantial evidence.

Sentence Six Remand

Plaintiff argues new evidence presentedhi® Appeals Council wamds a sentence Six
remand pursuant to 42 U.S.C. § 405(Q).

A claimant must establish twaerequisites before a district court may order a sentence six
remand for the taking of additional evidenkmllon v. Comm’r of Soc. Seel47 F.3d 477, 484
(6th Cir. 2001). In particular, daimant must show: (i) the evadce at issue is both “new” and
“material”; and (ii) there is “good cause for the fiad to incorporate suchieence into the record
in a prior proceeding.” 42 U.S.C. § 405(sge alscCline v. Comm’r of Soc. Se®6 F.3d 146, 148
(6th Cir.1996). The party seeking a remaelars the burden of showing that these two
requirements are mebee Foster v. Halte279 F.3d 348, 357 (6th Cir. 2001).

The Sixth Circuit explains “evidence is new only if it was not in existence or available to
the claimant at the time of the administrative proceedihigllon, 447 F.3d at 483-84 (citing
Foster, 279 F.3d at 357). Such evidence, in turn, is dee¢matkrial” if “there is a probability that
the [Commissioner] would have reached a differespalition of the disability claim if presented
with new evidence.Foster, 279 F.3d at 357. To establish “good selufor failure to incorporate
the evidence, the plaintiff must demonstrateeasonable justification for the failure to acquire
and present evidence before the Ald.”

Plaintiff presented medical records to thpp&als Council from three different sources.
Some of the records pre-date the ALJ hepon September 7, 2011; some post-date the ALJ’'s
hearing but pre-date her decision on October 21, 2011; and some post-date the ALJ decision by
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several months. Of those records Plaintiff provided office visit records from Dr. Brill dated
September 14, 2011 through December 12, 2011, vganbrally reflected appointments related
to her physical impairments. (Tr. 685-763). @&, Plaintiff provided treatent notes from CFC
dated September 8, 2011 through January 20, A0t2.765-79). Third, Plaintiff provided a
mental assessment from Dr. Haatted February 15, 2012. (Tr. 781-83).

Plaintiff's only explanation for failing tgrovide evidence either pre-dating the ALJ
hearing or post-dating the Aldearing but pre-dating the Als)’decision, is “that the late
production of evidence is apparesince the records were not éxistence at the time of the
hearing, or were not yet availabtiue to the closeness of theahng.” (Doc. 16, at 19). However,
this explanation does not cureaPitiff's failure to secure thexistingor ongoingtreatment records
and proffer them to the ALJ before she issuadleeision. Indeed, when the ALJ asked Plaintiff's
counsel if she had any additional evidence to sulbtiatntiff's counsel rejeed, “No.” (Tr. 39-40).
Veritably, Plaintiff's counsel alsdid not ask the ALJ to keep thecord open to submit additional
documents despite ongoing treatment with CFC @ndBrill at that time.Therefore, evidence
pre-dating the ALJ hearing and evidence postddtie hearing and pre-dating the ALJ decision
cannot be considered “new” under sentenceFsinkelstein v. Sullivad96 U.S. 617, 626 (1990)
(“The sixth sentence of 405(g) plaidescribes . . . evidence . . . moéxistence or available to the
claimant at the time of the administrative proceeding...”).

Nevertheless, none of the evidence Plaistitimitted to the Appeals Council is material.
Evidence is not material where Plaintiff “ha®t established that there was a reasonable
probability that the [Commissioner] would haeached a different disposition of the disability
claim if presented with this evidencébster v. Haltey 279 F.3d 348, 358 (6th Cir. 2001).

At the outset, Dr. Brill's office notes onlyeflect treatment forPlaintiff's physical
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impairments; therefore, they are not relevantmaterial to Plaintf's arguments on review.
Furthermore, the evidence pre-dating the ALXsision is not materidbecause they contain
mostly cumulative information, and do not shomarked departure from previous examinations.
Allen v. Comm’r of Soc. Se&61 F.3d 646, 654 (6th Cir. 2009){fe ALJ properly rejected this
evidence as cumulative and [there] not material . . . .”)Casey v. Sec’y of Health & Human
Servs, 987 F.2d 1230, 1233 (6th Cir. 1993) (additional en@k is not material where it shows “no
marked departure from previous examinationkife the evidence already before the ALJ, the
additional medical records from Septembad aOctober 2011 merely veal that Plaintiff
continued to make improvements. (TA02, 704, 715, 773, 774, 776, 778). Indeed, Plaintiff
reported a decrease in symptoms and siagdwas doing better overall. (Tr. 773, 774, 776, 778).

Next, the evidence post-dating the ALJ decision is not material because it does not relate
to the time period at issuethe alleged onset date throutle date of the ALJ’s decisiowelton v.
Comm’rof Soc. Sec., 2012 WL 43052, at *14 (N.D.i@hThe remaining records post-date the
ALJ’s decision by several montlmd include treatment notbg Dr. Hunt, who began treating
Plaintiff two months after the ALdecision after an increase imliff's symptoms. (Tr. 768-78).
Casey v. Sec'y of Health & Human Ser@87 F.2d 1230, 1233 (6th Cir. 1993) (“The rest of the
material contained in the additidrevidence pertains to a time oulsithe scope of our inquiry.”);
Wyatt v. Sec’y of Health & Human Sen&r4 F.2d 680, 685 (6th Cir. 1992) (finding evidence of
plaintiff's condition dated outside of the relevant period was not material). Therefore, Dr. Hunt’s
treatment notes and opinion reflect Plaintiff's &@rig mental condition deteriorated well after the
relevant period. Thus, the appropriate remedy heretisemand; rather, PHiff should initiate a
“new claim for benefits if hecondition has indeed changetlvelton 2012 WL 43052, at *14ee
Sizemore v. Sec'y of Health & Human Ser865 F.2d 709, 712 (6th Cir. 1988).
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CONCLUSION
Following review of the arguments presented, the record, and applicable law, the Court
finds the ALJ applied and followed the corréagal standards and heecision is supported by
substantial evidence. Therefore, the Court@ithe Commissioner’s decision denying benefits.
IT IS SO ORDERED.

s/James R. Knepp, Il
United States Magistrate Judge
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