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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OHIO
EASTERN DIVISION

DAVID DOMINICK, ) CASENO. 1:13CV00975
)
Raintiff, )
)
V. ) MAGISTRATE JUDGE
) KATHLEEN B. BURKE
COMMISSIONER OF SOCIAL, )
SECURITY ADMINISTRATION, )
) MEMORANDUM OPINION & ORDER
Defendant. )

Plaintiff David Dominick (“P&intiff” or “Dominick”) challenges the final decision of
Defendant Carolyn M. ColvirActing Commissioner of Soci&@ecurity (“Commissioner”),
denying his applications for supplental social security income§SI”) and disability insurance
benefits (“DIB”) under Titles XVI ad Il, respectively, of the Social Security Act. Doc. 1. This
Court has jurisdiction pursuant4@ U.S.C. 8§ 405(g) This matter has been referred to the
undersigned Magistrate Judge pursuaniéoconsent of the parties. Doc. 14.

For the reasons stated beldiae Commissioner’s decision shouldAeFIRMED .

I. Procedural History

Dominick filed applications for SSI and Blon August 7, 2006, alleging disability as of
May 24, 2006. Tr. 214-221. Dominick alleged difigbbased on blindnegn his left eye and
spinal damage resulting frommaotorcycle accident. Tr. 24'His applications were denied by
the state agency initlg (Tr. 136-141) and on reconsiderati¢lr. 144-149). On February 9,

2009, a hearing was held before Administrative Law Judge Peter Beekman (“ALJ”). Tr. 75-101.
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On April 2, 2009, ALJ Beekman determined tBetminick’s residual functional capacity
(“RFC”) did not prevent him from performingork existing in sigrficant numbers in the
national economy, i.e., he was not disdbler. 122-135. On April 23, 2009, Dominick
requested review of the ALJ’s decision by Ampeals Council (Trl61-63) and, on February
20, 2010, the Appeals Council remanded his claim. Tr. 117-121.

On September 16, 2011, a new hearing was held before ALJ Beekman. Tr. 44-74. On
December 28, 2011, the ALJ again denied Dominicldgm for benefits and determined he was
not disabled. Tr. 143. Dominick requested reviest the 2011 decision by the Appeals
Council. Tr. 7-13. On March 20, 2013, the Appeals Council denied Dominick’s request for

review, making the ALJ’s 2011 decision the fidakision of the Commissioner. Tr. 1-6.

1. Evidence

A. Personal and Vocational Evidence
Dominick was 45 years old onshalleged onset date and S€ays old on the date of the
hearing. Tr. 44, 241. He worked as a machine operator from 1996 until he was laid off from that
position in 2001. Tr. 28, 260, 493. Since ati€®®6 through 2012, Dominick reported that he
volunteered 20 to 25 hours a miopiroviding transportation tesidents at a nursing horhéelr.

395, 403, 438, 467, 993, 1008.

! At the September 16, 2011, administrative hearing, Dominick reported that he had stppetring prior to
the hearing but did not recall when. Tr. 47-48. However, treatment notes from 2012 coutirefledtt that he
worked 20-25 hours per month at the nursing home. Tr. 993, 1008.



B. Relevant Medical Evidencé
1. Treatment Notes
a. Metro Health Providers

Dr. Hitchcock. Prior to his alleged onset daten September 7, 2005, Dominick was

referred to Candia Hitchcock, Ph.D. for a neuygpslogical report. Tr. 354-59. He reported

to Dr. Hitchcock that he had experienced artratic brain injury (“TBI”) from a motorcycle

accident in 1982. Tr. 354. Dr. Hitchcock diagnosed TBI and Cognitive Disorder NOS. Tr. 358.
Neuropsychological test battery performaneese described as “rather good.” Tr. 358. Dr.
Hitchcock noted that it was unknown to whateg pain medication and insomnia may have
affected Dominick’s test performance. IQr. Hitchcock recommended that Dominick would
“likely need a job that was fairly repetitive, if] a job coach, and a memory tickler system to

assist with learning job relateactivities. Tr. 358-59.

Ms. Markarian. In November 2006, Dominick presented to Nurse Practitioner Sally

Markarian. Tr. 441. Dominick reported gpdessed mood, crying spells, poor sleep, and
emotional lability. Tr. 441. He further repedtthat “he believes if he became eligible for
social security his mood would improve.d. | He was diagnosed with Organic Affective
Disorder secondary to traumakiead injury and was prescribedxapro. Tr. 442. In January
2007, Dominick returned to Ms. Markarian refpag that the Lexapro vgahelping to relieve

some of his depression but he was still stredsedo lack of income and not hearing about his
SSI/DIB claims. Tr. 450, 460. In February 20Dpminick reported feeling more depressed due
to being turned down for sociaécurity disability and stadl again that he believed his

depression would resolve once he got so@alisty income. Tr. 464. On March 15, 2007, it

2 Plaintiff only challenges the ALJ’s findings with respect to his mental impairments. Accordinghthe medical
evidence relating to his mental impairments is summarized herein.
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was reported that Dominick’s awas being handed over to Bo&ertified Advanced Practice

Registered Nurse iia Oney. Tr. 469.

Ms. Oney. On March 30, 2007, Dominick compiad to Ms. Oney of continued
depression but stated that he was not willintake any new medications or change medications
at that time. Tr. 470. Domick was diagnosed with Orgarzain Syndrome and Depression
NOS. Tr. 471. In April 2007 it was reportétat Dominick had gone off Lexapro due to
unpleasant side effects. Tr. 478. He reportat Etavil was helping him sleep. Tr. 483. Ms.
Oney noted that Dominick did not want antideggant medications and stated, “[H]is high level
of anxiety and refusal to take medications othan Elavil are making it difficult to treat him.”

Id. Dominick appeared very upset due toghgsical disability evaluation. Id. In August 2007,
Dominick returned to Ms. Oney and was irritabilee to his social security appeal. Tr. 521. Ms.
Oney stated that Dominick is “indecisive arety easily frustrated.” Tr. 522. She encouraged
him to return when he is able to decide whetieewants medications. Id. It does not appear

that Dominick returned to Ms. Oney.

Ms. Roll. Beginning in June 2007, Dominitdegan seeing Margaret Roll, LISW,
MSSA, for regular individualized counselindr. 497-98, 502. In August and September 2007,
Ms. Roll reported that Dominick had an irbte, anxious, and labile mood. Tr. 513, 525. She
also noted that he reported difficulty witheattion and concentration. Id. In October 2007,
Dominick reported he was better but still feelagpressed because of his situation. Tr. 542. He
stated that his inability to work and support hirhgeh major factor in his depression. Tr. 544.

He reported that his mood was a 1-2 on a saleXd¥ (with 10 being the best). Tr. 545.

In January 2008, Dominick again reportésl mood at a 1-2 out of 10. Tr. 606. In

March 2008, Ms. Roll reported that Dominicksvanxious and constricted. Tr. 594, 599. In



April 2008, Ms. Roll reported that Dominick waagry and ranting about “the system as a
whole.” Tr. 585. He stated that his mood vigs and down” and he found it easier to express
himself through anger. Id. In June 2008, Msll Reported that Dominick was easily frustrated
and discouraged. Tr. 560. He reported that hénédpless and felt that his problems were being
minimized by various providerdd. Dominick also reportedontinued depression and poor
concentration. Tr. 568. Ms. Roll noted that Dotk discontinued his psychiatric medications
and declined to take new medications. Tr.lildJuly 2008, Dominick reported that he was
seeing psychiatrist Dr. Matthedr®m the Cleveland Clinic whstarted him out on Depakote.

Tr. 637. In August and September 2008, Dookinmeported he was doing better on the
Depakote. Tr. 623, 631. Ms. Raliated that his mood and et seemed somewhat improved
and less agitated. Id. In @ber 2008, it was reported that Dominick’s Depakote increased and
he was less irritable and lespdessed. Tr. 681. In November 2008, Dominick stated that he
was becoming more irritable and depressedesims Depakote had been increased. Tr. 678.

Dominick stated that he ltebetter by the end of éhcounseling session. Id.

In January 2009, Dominick stated thatwees in the best mood since starting treatment
although he still gets “bummed out.” Tr. 667.sldbncentration and attention span were noted
as poor. Tr. 670. In Februa2p09, Dominick reported that eas depressed. Tr. 760. In
March 2009, Dominick reported thaince his Depakote has bdarther increased, he was less
depressed, calmer, and his slegs improved. Tr. 756. In Aprd009, Dominick stated that he
felt helpless and hopeless after receiving an unfal@ddiermination from Social Security. Tr.
752. He rated his mood as a 4/10. Tr. 753May 2009, Dominick repoed that he was doing
“OK,” was sleeping better, and was less edgy. Tr. 7B rated his mood as an 8/10. Tr. 748.

In August 2009, Dominick stated that Depakwotes helping his mood and he was calmer, less



irrational. Tr. 730. In November 2009, Dominigtesented to Ms. Roll tearful and depressed.

He stated that his Depakote sMarther increased. Tr. 707.

In January and March 2010, Dominick repdrteat his mood was “OK” but stated that
he had been more depressedrdythe winter. Tr. 695, 699. Wpril 2010, Dominick stated
that he no longer lashes out srstarting Depakote but continues to experience episodes of
sadness and depression. Tr. 798 mibick also reported his attBon and concentration were
poor. Id. In 2010, it was noted that Dominickerenced his “neurotic paradox’s [sic].” Tr.
819, 822, 825, 833. In November 2010, Dominick sttatdhe was takingis medication but it
was not helping. Tr. 803. In March 2011, it waseddhat Dominick hadhissed his last three
counseling sessions due to severativer. Tr. 861. He reportedshdepression as a 4/10. Id. In
April 2011, Dominick reported diffulty concentrating and stated he could only concentrate on

television for 20 minutes at a time. Tr. 881.

b. Cleveland Clinic

On June 27, 2008, Dominick sought acs®topinion from psychiatrist Dr. Manu
Matthews at the Cleveland Clinidr. 649-652. Dr. Matthews noted that Dominick was angry
and paranoid about the treatment he recefired Metro Health. Tr. 649, 651. Dr. Matthews
diagnosed Dominick with Organic Brain Syodre, Mood Disorder secondary to medical
condition and Personality Dis@dNOS. Tr. 651. He presbed Depakote. Id.

In August 2008, Dominick reported thatfixkote calmed him down and his irritability
was markedly improved but he continued to fikgpressed. Tr. 646. was recommended that
he continued Depakote and start Cymbalta.647. In December 2009, it was recommended
that Dominick continue with the same dosdefpakote because his levels are good and he was

doing much better. Tr. 795. It was noted thattetinued to have “poor frustration tolerance”



but that it was “much improved from before.”. Idn March 2009, Dominicktated that he was
still sad from time to time. Tr. 784. In JU09, Dominick reported that he felt depressed
because he was unable to be as ighllg active as he had been in the past. Tr. 788. In October

2009, it was reported that Dominick svdoing “fairly well.” Tr. 791.

In January 2011, it was noted that Dominidik&havior was appropriate and brighter as
compared to previous visits but he repor@edoing anxiety and comiiled depressive episodes
lasting a few days. Tr. 850-51. It was recomdeshthat Dominick continue Depakote and start
Celexa. Tr. 852. In April 2011, Dominick repattéhat he was still down at times but was

feeling better. Tr. 888.
2. Medical Opinion Evidence

Metro Health. Dominick received three opinioftdm medical professionals at Metro

Health. On April 30, 2007, Nurse PractitionendiOney completed a mental medical source
statement (“MMSS”) on Dominick’s behalf. .1455-56. Ms. Oney opined that Dominick has a
fair or poor ability to functionn all workplace mental abilitiesTr. 455-56. Ms. Oney expressed
her opinion through X's on a form and did mpobvide additional explanation for her
determination. Id.

On or after August 17, 200hoth Ms. Oney and Dr. Karen Brocco, M'Bigned a
mental functional capacity assessment opiniiag Brominic is “extremely limited” in all
workplace mental abilities. Tr. 13887-88. The opinion also noted:

This person suffers from multiple head ings with cognitive deficits, emotional
dysregulation, and chronic depression wigny minimal impulse control. He is

3 The opinion does not list a date on which it was sigffed487-88. The only date listed on the opinion is “Date
of Last Exam” which is noted as August 17, 2007. Tr. 488. Accordingly, it can be assumee tpaitn was
signed sometime on or after August 17, 2007.

4 There are no treatment notes in the record from Dr. Brocco.
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extremely indecisive and has limited abilitydmmplete a task withowerbal assistance.
He has emotional outbursts and difficulty witlipace. He is very matitious [sic] in his
thinking patterns and has chroninderlying frustrations.

Tr. 488.

The third opinion is another mental medisalirce statement dated February 5, 2009, and
signed by both social worker Mgaret Roll and Dr. BroccoTlr. 686-87. In the February 2009
opinion Dominick was rated atfair or poor level of functining in all workplace mental
abilities, with the exception dfis ability to maintain hisgpearance which was rated as good.

Id. It was noted that chronic depressiomamic brain syndrome, labile mood, and obsessing
make him unable to tolerate stress. Tr. 68%vals further noted that Dainick’s daily level of

function remains very limited to poona@that he was not employable. Id.

Consultative Exam — Dr. Felker. On October 16, 2006, Dominick attended a

consultative examination with Sally Felker, Ph.Dr. 401-405. Dr. Fellr diagnosed Dominick
with Cognitive Mental Disorder NOS (with pieessive symptoms noted); Mixed Substance
Abuse in Remission; and Adult Antisocial Behavidir. 404. Dr. Felker opined that Dominick
is mildly restricted in his abtly to concentrate bidtated that his abijitto “understand and
follow one and two step tasks is not impaired.” Id. She fudpered that Dominick is mildly
limited in his ability to relate to others andativith the general public; and “mildly to possibly
moderately” restricted in his ability to relatevtork peers and supereis and to tolerate the

stress of employment because of cognitive limitations and depressive symptoms. Id.

State Agency Opinions.On October 23, 2006, stateeagy reviewing psychologist

Melanie Bergsten, Ph.D., completed a psycitiaeview techniguand mental residual

functional capacity. Tr. 407-23. Dr. Bergsteniegved the evidence of record and determined



that Dominick does not meet Listing 12°@@r Organic Mental disorders. Tr. 408. Dr. Bergsten
opined that Dominick had mild limitations inshactivities of daily living; moderate limitations
in maintaining social functioning; and moderdifficulties in maintaining concentration,
persistence, or pace. Tr. 410r. Bergsten determined that Binick’s memory was “intact for
simple tasks.” Tr. 423. She also opined thatdrecomplete tasks without strict time quotas, in
a public setting and that he “c&unction in predictable settings at this time.” Id.

On February 17, 2007, state agency revieysygrhologist Karen Staily-Steiger, Ph.D.,
also reviewed the record and affirmed ttonclusions of Dr. Bergsten. Tr. 661.

C. Relevant Testimonial Evidence

1. Dominick’s Testimony

At the administrative hearing, Dominick waepresented by counsel and testified that, on
a typical day, he watches teision, takes care of his persal hygiene, and does household
chores. Tr. 49. Dominick statélaat he has difficulty cleaninte tub due to pain. Tr. 49-50.
He also stated he receives help grocery shoppimg50. Dominick testified he has back pain
from bulging discs that radiatéswn to his arm. Tr. 51. Dominick stated that he has problems
with balance and would fall off of a ladder.. 58-54. He also testified that he sees a
psychiatrist at the Clevelandific and counselor Margaret Ralt Metro Health for depression.
Tr. 51, 56-57.

2. Medical Expert’'s Testimony

Medical Expert Dr. Hershel Goren testifiedtla¢ hearing. Tr. 57-62. Dr. Goren opined

that Dominick did not have a condition or camdtion of conditions that met or equaled a

® The Listing of Impairments (commonly referred to as Listing or Listings) is fou@ @®.F.R. pt. 404, Subpt. P,
App. 1, and describes impairments for each of the major body systems that the Social Security Administration
considers to be severe enough to prevent an individual from doing any gainful actyésdless of his or her age,
education, or work experienc0 C.F.R. § 404.1525



Listing. Tr.57. Dr. Goren further opined tHadminick had the following residual functional
capacity:
Lift or carry 20 pounds occasionally, 10 pourfigsjuently. No other exertional
restrictions. Never laddempe, or scaffold; never balanagcasional ramp or stairs;
[occasional] stooping, kneeling, crouching, analMing; occasional fingering with either
hand; occasional feeling withe right hand. No depth perception, because he’s one-
eyed. Decreased field of vision to tleé...No dangerous machinery, no unprotected
heights, no workplace driving. Noncomplex tasks, by which | mean more than simple
one- and two-step rane, repetitive task.
Tr. 58. Dominick’s attorney asked Dr. Gorerstpuare his RFC finding with the opinion of Dr.
Brocco supporting extreme limttans in Dominick’s mentalunctioning. Tr. 59-60. Dr. Goren
stated that there was nothing in the record sbaported the extreme limitations assigned by Dr.
Brocco. Tr. 60-61. Dr. Goren summarized tihat treatment notes from Metro Health were
inconsistent with the treatmembtes from Cleveland Clinic. Id. (“To me, it looks like the
Cleveland Clinic people think [he’s] doing greand the Metro peopleittk [he’s] got real
problems.”) Dr. Goren opined that Dominick does meet the B criteria of Listing 12.02. Tr.
60, 62.
3. Vocational Expert’'s Testimony
Vocational Expert Mark Andson (“VE”) also testified athe hearing. Tr. 63-70. The
VE testified that Dominick’s past work asvachine operator was performed at a medium level
of exertion and was a skilled occupation. 3. The ALJ then asked the VE whether there
were any jobs in the national or regional eaqogdor a hypothetical idividual of Dominick’s
age, education, and work experience, who is ymabt dominant, able to occasionally lift and

carry 20 pounds; frequently cartp pounds; walk, stand, and sit sixt of eight hours a day; is

not limited in his ability to push/pull; should not use a left foot pedal but can frequently use a

® The ME clarified that noncomplex tasks meant that Dominick could perform more than simple routine work but
not highly complex tasks. That Dominick could perform noncomplex tasks “consistent with hisceducat
accomplishments.” Tr. 58.
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right foot pedal; can occasionally use ramps airstbut never a ladder, rope, or a scaffold;
never balance; can occasionatpop, kneel, crouch, and crawl; no limits on handling or
reaching but is limited to occasional bilateralgering and occasional right feeling; no work
which requires binocular vision diepth perception; no extensirgading on a frequent basis;
should avoid hazards such as unprotected heigligpery or uneven surfaces, and driving; can
perform simple, routine one two-step tasks in a lowssiss environment with no high
production quotas and no piece rate work. Tr683- The VE stated that such a hypothetical
individual would be able to perform wods a housekeeper (916,000@io@al jobs; 38,000 Ohio
jobs; 7,500 Northeast Ohio jobs). Tr. 64-65.

Dominick’s attorney then asked the VEhe housekeeping job would be affected by a
further limitation requiring that #ghhypothetical individdacould not have a job with vibrations.
Tr. 66. The VE responded that the housekeepingvmiid still be availald with that additional
limitation. 1d. Dominick’s attorney then askedhat effect a further limation of only four hours
of standing and walking would have on the addédgobs. Tr. 67. The VE testified that the

housekeeping job would be eliminated wittoarfhour standing/walking limitation. 1d.

lll. Standard for Disability
Under the Act42 U.S.C. § 423(akligibility for benefit payments depends on the
existence of a disability. “Disability” is define the “inability to engage in any substantial
gainful activity byreason of any medically determinabpleysical or mental impairment which
can be expected to result in deat which has lasted or can &gpected to last for a continuous
period of not lesthan 12 months.”42 U.S.C. § 423(d)(1)(A) Furthermore:

[A]n individual shall be determined to lder a disability only if his physical or
mental impairment or impairments aresoich severity that he is not only unable
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to do his previous work but cannot, cam®sing his age, education, and work
experience, engage in any other kindsobstantial gainful work which exists in
the national economy . . ..

42 U.S.C. § 423(d)(2)

In making a determination as to disability under this definition, an ALJ is required to
follow a five-step sequential analysis set ouagency regulations. The five steps can be
summarized as follows:

1. If the claimant is doing substantgéinful activity, he is not disabled.

2. If claimant is not doing substantigdinful activity, his impairment must
be severe before he cha found to be disabled.

3. If claimant is not doing substantighinful activity, is suffering from a
severe impairment that has lastedioexpected to last for a continuous
period of at least twelve monthsadahis impairment meets or equals a
listed impairment, claimant is presathdisabled without further inquiry.

4. If the impairment does not meet egual a listed impairment, the ALJ
must assess the claimant’s residéinctional capacity and use it to
determine if claimant’s impairmentgrents him from doing past relevant
work. If claimant’s impairment deenot prevent him from doing his past
relevant work, he is not disabled.

5. If claimant is unable to perform pastievant work, he is not disabled if,
based on his vocational factors and residual functional capacity, he is
capable of performing othevork that exists in significant numbers in the
national economy.
20 C.F.R. §§ 404.1520, 416.926ee als®Bowen v. Yuckeré82 U.S. 137, 140-42, 96 L. Ed. 2d
119, 107 S. Ct. 228(A987). Under this sequential analy#ie claimant has the burden of proof

at Steps One through FowValters v. Comm’r of Soc. Set27 F.3d 525, 529 (6th Cir. 99).

" The DIB and SSI regulations cited herein are generally identical. Accordingly, for conveniehee dittions

to the DIB and SSI regulations regarding disability deitestions will be made to the DIB regulations foun@@t
C.F.R. § 404.150%&t seq. The analogous S8gulations are found 80 C.F.R. § 416.90&t seq., corresponding to
the last two digits of the DIB cite (.20 C.F.R. § 404.152€orresponds ta0 C.F.R. § 416.990
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The burden shifts to the Commisser at Step Five to establish whether the claimant has the

vocational factors to perform wodwailable in the national economid.

IV. The ALJ’s Decision
In his December 28, 2011, decisiore thLJ made the following findings:

1. The claimant meets the insured statguirements of the Social Security
Act (the “Act”) through Becember 31, 2006. Tr. 23.

2. The claimant has not engaged udbstantial gainful activity since May
24, 2006, the alleged onset date. Tr. 23.

3. The claimant has the following severe impairments: disorders of the
back, discogenic and degeneratigarpal tunnel syndrome; organic
mental disorder; and he is blind in the left eye. Tr. 23.

4. The claimant does not have an impairment or combination of
impairments that met or medically edgththe severity of the one of the
listed impairments i20 C.F.R. Part 404, Subpart P, AppendixTt. 23.

5. The claimant has the residual funo@b capacity (“RFC”) to perform less
than the full range of light work as defineddt C.F.R. 404.1567(b) and
416.967(b) Specifically, he can lift/carry 20 pounds occasionally and 10
pounds frequently. He can walk for 6 hours of an 8-hour work day. He
can stand for 6 hours of an 8-hour work day. He can sit for 6 hours of an
8-hour work day. He can push/pulie cannot operate a left foot pedal
but can frequently operate a right foot pedal. He can occasionally climb
ramps or stairs but can never cldadders, ropes, or scaffolds. He
cannot balance. He can occasionally stoop, crouch, kneel, or crawl. He
can reach and handle without lintitan but fingering is limited to
occasionally bilaterally, and only ocianal feeling with the right hand.

He is functionally blind in the leftye with a decreased field of vision on
the left. The work cannot invol@nocular vision, depth perception, no
extensive reading on a frequent basis, and no reading of small print on a
frequent basis. He should avoid hals unprotected heights, slippery or
uneven surfaces, and he cannot drive. He can perform simple, routine
tasks that are one or two steps.eTork must be low stress meaning no
high production quotas or piecate work. Tr. 25.

6. The claimant is unable to performyapast relevant work. Tr. 33.
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10.

11.

The claimant was born [in 1961] angs 45 years old, which is defined
as a younger individual age 18-49, oa #ileged disabily onset date.
The claimant subsequently changeg category to closely approaching
advanced age. Tr. 33.

The claimant has at least a highaol education and is able to
communicate in English. Tr. 33.

Transferability of job skills is nanaterial to the determination of
disability as using the Medical-Vodamal rules as a framework supports
a finding that claimant is “not silabled,” whether or not he has
transferable job skills. Tr. 34.

Considering the claimant’s agejueation, work experience, and RFC,
there are jobs that exist in sifoant numbers in the national economy
that he can perform. Tr. 34.

The claimant has not been under aliigigt, as defined in the Social

Security Act, from May 24, 2006, thdeded onset date, through the date
of this decision. Tr. 34.

V. Parties’ Arguments

Dominick presents two issues fieeview. First, he arguesaththe ALJ failed to abide by

the treating physician rule by faig to provide “good reasons”ifoejecting the opinions of Dr.

Brocco, Tina Oney, and Margaret Roll. D&8, pp. 10-15. Second, Dominick argues that the

ALJ erred by failing to find that Dominick mé#te requirements of Listing 12.02 Organic Mental

Disorders. Id. at pp. 15-18. In response,@ommissioner argues thhe ALJ’'s decision is

supported by substantial evidence. Doc. 19, pp. 8-15.

VI. Law & Analysis

A reviewing court must affirm the Commissier’s conclusions absent a determination

that the Commissioner has failedayoply the correct legal standamshas made findings of fact

unsupported by substantial evidence in the recéfdU.S.C. § 405(g)WWright v. Massanari321
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F.3d 611, 614 (6th Cir. B3). “Substantial evidence is more than a scintilla of evidence but less
than a preponderance and is such relevant evidence as a reasonable mind might accept as
adequate to support a conclusioBesaw v. Sec’y of Health Buman Servs966 F.2d 1028,
1030 (6th Cir. 992) (quotingBrainard v. Secretary of Health and Human Servié&$, F.2d
679, 681 (6th Cir.189) (per curiam) (citations omitted)). A court “may not try the cEsaovo
nor resolve conflicts in evidence, mbgcide questions of credibility.Garner v. Heckler745
F.2d 383, 387 (6th Cir. Ba).

A. The ALJ did not violate the treating physician rule

Dominick argues that the ALJ violated tineating physician rule by failing to provide
“good reasons” for rejecting the opinions of Dr. Brocco, Tina Oney, and Margaret Roll. Doc. 18,
pp. 10-15. Under the treating physician rule, opinions of treating sources must be given
“controlling weight” if: (1) theopinion “is well-supported by methlly acceptable clinical and
laboratory diagnostic techniques”; and (2) thenimm “is not inconsistent with the other
substantial evidence in [the] case reco)'C.F.R. § 404.1527(d)(2Wilson v. Comm’r of Soc.
Sec, 378 F.3d 541, 544 (6th Cir. @@). The regulations requitke ALJ to “always give good
reasons in [the] notice of determination ecision for the weight” given to the claimant's
treating source's opinio20 C.F.R. § 404.1527(d)(Z)hose good reasons must be “supported by
the evidence in the case record, and must be muffig specific to makelear to any subsequent
reviewers the weight the adjudicator gavéh® treating source's medical opinion and the
reasons for that weight.” Soc. Sec. Rul. 964386 WL 374188at *5. The Sixth Circuit has
held that an ALJ's failure to follow the “good reasons rule” by identifying the reasons for
discounting the opinions and explaig precisely how those reasaffected the weight given

“denotes a lack of substantial evidereegn where the conclusion thie ALJ may be justified
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based upon the recordlakley v. Comm'r Of Soc. Sg681 F.3d 399, 406-07 (6th C2009)
(citing Rogers v. Comm'r of Soc. Set86 F.3d 234, 243 (6th Cir.Q0)).

There are three opinions at issue which are described below. The first is an April 30,
2007, opinion signed by Tina Oney, Advanced RcadRegistered Nurse, Board Certified, in
which Ms. Oney opines that Dominick has a faipoor ability to function in all workplace
mental abilities. Tr. 455-56. The second opinion is sijbgdboth Ms. Oney and Dr. Brocco.
In it, they opine that Dominic is “extremely lim@&in all workplace meratl abilities. Tr. 487-
88. The third opinion is dated February 5, 2G0%] signed by both Margaret A. Roll, licensed
social worker, and Dr. Brocco. Tr. 686-87. lattbpinion Dominick was tad at a fair or poor
level of functioning in all work@ce mental abilities, with the exdem of his ability to maintain
his appearance, which was rated as good. Id.

The ALJ assigned little or no weight taetbpinions of Dr. Brocco, Ms. Oney, and Ms.
Roll. Tr. 31-32. The ALJ pointed out thes. Oney’s April 2007 opinion provided no medical
or clinical findings to support her assessmént.31. With regard to the opinion signed by Ms.
Oney and Dr. Brocco, the ALJ stated that thimimm was inconsistent with the evidence as a
whole, including reports ddominick’s daily activities, which provide support for the
determination that he can peniosimple, routine tasks. Idzinally, as to the February 2009
opinion signed by Ms. Roll and Dr. Brocabe ALJ found that this opinion was again
inconsistent with evidence that showed thatridock’s mood, irritability, and poor frustration

tolerance improved significantlyith Depakote. Tr. 32.

8 As noted above, the opinion does not list a date on which it was signed. Tr. 487-88. The only date listed on the
opinion is “Date of Last Exam” which is noted as August 17, 2007. Tr. 488. Accordingly, it can be assumed that
the opinion was signed sometime on or after August 17, 2007.
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To judge compliance with theetating source rule, we first detgine if any of those three
providers are treating sourcé®le v. Astrug661 F.3d 931, 938 (6th Cir. 20) (citingSmith v.
Comm'r of Soc. Se&82 F.3d 873, 876 (6th Cir.@®)). A treating source is atceptable
medical sourcevho provides, or has provided, a claimesth medical treatment or evaluation
and who has had amngoing treatment relationshipith the claimant20 C.F.R. § 404.1502
(emphasis added). The Commissiowdl generally consider there to be an “ongoing treatment
relationship” when the medical evidence establishasa claimant is or has been seen with a
frequency consistent with accepted medical fozador the type of treatment or evaluation
required for a claimant’'medical condition. Id:The treating physician adrine is based on the
assumption that a medical professional whodwadt with a claimant and his maladies over a
long period of time will have a deeper insight ithe medical condition of the claimant than will
a person who has examined a claimant but once .Korhecky v. Comm’r of Soc. Sgt67
Fed. Appx. 496, 507 (6th Cir. @6) (quotingBarker v. Shalala40 F.3d 789, 794 (6th Cir.
1994). In those instances where gghian is not a treating sourd&jlsonhas been found to be
inapplicable SeeSmith v. Comm’r of Soc. Se482 F.3d 873, 876 (6th Cir. @QD); see also
Kornecky 167 Fed. Appx. at 5Q8ee alsdaniels v. Comm’r of Soc. Set52 Fed. Appx. 485,
490 (6th Cir. 205).

The agency’s regulations limit treatingusces to “acceptable medical sourcead(’
C.F.R. § 404.1502The definition of “acceptable medical sources” does not include social
workers or nurse practitioner@0 C.F.R. § 404.1513(d)({gxplaining that a nurse practitioner
is not acceptable medical sourc@jinning v. Comm'r of Soc. Se661 F. Supp. 2d 807, 819

(N.D. Ohio 2@9) (citing SSR 06-03p) (stating that liceds#inical sociaworkers are “other
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sources” who are not acceptable medical s&rcéhus, Ms. Oney and Ms. Roll are not
acceptable medical sources and are maitiing sources under the regulations.

On the other hand, Dr. Broccoas acceptable medical sourc C.F.R. 8404.1513(a)
However, this does not end the inquiry. Aating source must also have had “an ongoing
treatment relationship with the claiman0 C.F.R. § 404.1502Medical expert Dr. Goren
testified that there were no treatment records flonBrocco. Tr. 92-93Further, this Court’s
review of the record siilarly reveals no treatment records from Dr. Brocco. Thus, Dr. Brocco
was not in a position “to provide detailed, longitudinal piate of [Dominick’s] medical
impairment(s)."Kornecky 167 F. App'x at 5065ee20 C.F.R. 88 404.927(c)(2)(i),
416.927(c)(2)(iXdefining a treating physician as one who “has seen you a number of times and
long enough to have obtainedoaditudinal picture of your impairment”). As Dr. Brocco’s
relationship with Dominick didhot rise to the level of amngoing treatment relationship, Dr.
Brocco was not a treatingsrce under the regulations.

Since Ms. Oney, Ms. Roll, and Dr. Brocco are not treating sourader the regulations,
the ALJ did not violate th&eating physician ruleMurray v. Comm'r of Soc. Sed.13-CV-

215, 2013 WL 5428734 (N.D. Ohio Sept. 26, 20(#)e procedural ‘good reasons’ requirement
does not apply to non-treating physiciansSiith v. Comm’r of Soc. Se482 F.3d 873876
(explaining that “[ijmportantly ... thissasons giving requirement exists only §or
404.1527(d)(2)and not for the remainder 8404.1527 and concluding: “[i]n the absence of
treating-source status for these doctors, we doeaah the question of whether the ALJ violated
Wilsonby failing to give reasons for not acceptingithreports”). Therefore, Dominick’s

argument that the ALJ violated the tregtphysician rule isvithout merit.
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12.02.

12.02.

The ALJ specifically considered Listing 12.02 and determined that Dominick does not meet the

B. The ALJ’s determination that Dominick does not meet Listing 12.02 is
supported by substantial evidence

Dominick next argues that the ALJ faileddmoperly evaluate his claim under Listing

Doc. 18, pp. 15-18. Dominick argues that he met both the A and B criteria under Listing

Id. Listing 12.02(A) and (B) provide:

Organic Mental Disorders: Psychological or behavioral abnormalities associated with a

dysfunction of the brain. History and plgal examination or laboratory tests
demonstrate the presence of a specific orgacior judged to bet®logically related to
the abnormal mental state and loss efvpusly acquiredunctional abilities.

The required level of severifgr these disorders is met when the requirements in both A
and B are satisfied....

A. Demonstration of a loss of specific caiye abilities or affective changes and the
medically documented persistenceabteast one of the following:

AND

1. Disorientation to time and place; or

2. Memory impairment, either short-te{imability to learn new information),
intermediate, or long-terifinability to remember information that was known
sometime in the past); or

3. Perceptual or thking disturbances

4. Change in personality; or

5. Disturbance in mood; or

6. Emotional lability (e.gexplosive temper outburstsdden crying, etc.) and
impairment in impulse control; or

7. Loss of measured intelleet ability of at least 15Q. points from premorbid
levels or overall impairmd index clearly within the severely impaired range on
neuropsychological tesiy, e.g., the Luria—Nebraska, Halstead—Reitan, etc.;

B. Resulting in at least two of the following:

1. Marked restriction of actitres of daily living; or

2. Marked difficulties in maintaining social functioning; or

3. Marked difficulties in maintaining ceentration, persistence, or pace; or
4. Repeated episodes of decomp@asaeach of extended duration;

paragraph B criteria. Tr. 23- 24. The ALJatenined that Dominick did not meet the
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“paragraph B” criteria because the ALJ concluded Bominick has only mild difficulties in his
activities of daily living and maintaining sociainctioning and only moderate difficulties in
maintaining concentration, persistence, or pabe.24. The ALJ also found that Dominick
experienced no episodes of decompeansaif an extended duration. Id.

Dominick asserts that thapinions of Dr. Brocco, Ms. Oney, and Ms. Roll support a
finding of marked limitation in tl areas of social functioning andncentration, persistence, and
pace. Doc. 18, p. 17. The following substargiatience supports the ALJ’s determination that
Dominick did not have marked limitations iretreas of social functioning and concentration,
persistence, and pace: the opinions of Dre@pDr. Felker, Dr. Bergsten, and Dr. Stailey-
Steiger; treatment notes from the Clevelatidi€ and Dominick’s reported daily activities.

Opinions of Dr. Goren, Dr. Felker, Dr. Bergsten, Dr. Stailey-Steiger.The ALJ gave

considerable weight to the opons of Dr. Goren, Dr. FelkeDr. Bergsten, and Dr. Stailey-
Steiger? Tr. 31, 33. All four of these sources faoutihat Dominick exhibited no greater than
moderate limitations in the areas of social fumtig and concentration, persistence, and pace.
The consultative examiner, Dr. Felker, opineat thominick was only mildly limited in his

ability to concentrate and in his ability to rel&aeothers and deal witine general public. Tr.

404. She found his ability to relate to work geand supervisors andterate the stress of
employment was mildly to moderately limited because of cognitive limitations and depressive
symptoms. Id. She conclud#dtht Dominick retained the mtal ability to “understand and

follow instructions for one to two step tasks.” Tr. 404.

° With regard to Dr. Goren, the ALJ stated that he gave considerable weight to the opioGofen with one
exception. Tr. 33. Dr. Goren found thiat addition to simple, routine task3pminick retained the capacity to
perform “noncomplex tasks,” defined as “more than sirople- and two-step routine, repetitive tasks.” Tr. 58. The
ALJ found that other evidence in the record did not support this conclusion &pfan. Tr. 33.
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ME Dr. Goren and state agency reviewpsychologist Dr. Bergsten specifically
reviewed Listing 12.02 and determaphthat Dominick did not meet the requirements for that
Listing. Tr. 62, 408. Dr. Goren specifically statbdt Dominick does not meet the paragraph B
criteria. Tr. 62. Dr. Goren and Dr. Bergsten also opined that Dominick retained the capacity
for simple tasks without time or productigootas. Tr. 58, 423. Dr. Bergsten found that
Dominick was moderately limited in maimiag social functioning and maintaining
concentration, persistence, or pace. Tr. 43fate agency reviewingsychologist Dr. Stailey-
Staiger confirmed the opinion of Dr. Bergsten. Tr. 661.

Cleveland Clinic Treatment Notes. The ALJ also correctly noted that psychological

treatment notes from Dominick’s treating piiatrists at the Cleveland Clinic showed
improvement in Dominick’s mental healthpaarments. Tr. 30. Psychiatrist Dr. Manu
Matthews diagnosed Dominick with OrganicaBr Syndrome, Mood Disorder secondary to
medical condition, and Personality Disorder NO3. 651. He prescribed Depakote. Id. While
on Depakote, although noting he feépressed at times, the Clered Clinic treatment records
generally reflected improvement in Dominick’®ad, irritability, and frustration tolerance. Tr.
646, 791, 795, 850-51, 888. Dominick’s treating psychiatrists at the @tel€llinic did not
assess any mental functional limitations.

Daily Activities. The ALJ further noted that Domaki lives alone without assistance,

takes care of his personal needs, performsdimid tasks, attends his personal care, shops,
and takes the bus to appointments. Tr. 24, 31. Aldealso stated that éne is evidence that
Dominick’s lack of employment is due to reasather than his physicat mental health. Tr.

28. He noted that Dominick maintained eayrhent as a machine operator from 1996 through

2001 despite having most of the impaintsethat he now alleges. Id.
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Based on all of the above, substantial ewite supports the ALJdetermination that
Dominick did not meet Listing 12.02. Morerpeularly, substantial evidence supports a finding
that Dominick does not exhibit marked limitats in the areas gbcial functioning and
concentration, persistence, or pace. Thus, Domisaigument to the contrary is without merit.

Dominick counters that thteeatment notes and opinioasDr. Brocco, Ms. Oney, and
Ms. Roll establish the 12.028iteria. Doc. 18, p. 17. First, as explained in the prior section,
there are no treatment notes from Dr. Brocctheérecord. Next, the ALJ gave little to no
weight to the findings of Dr. Bicco, Ms. Oney, and Ms. Roll. Tr. 31-32. The ALJ gave specific
examples for his assignmentwéight supported by the evidencetle record. For example,
the ALJ noted that, although Ms. Oney and Brocco opined that Dominick has a limited
ability to complete a task wibut verbal assistance, Dominick&ported daily activities (as
noted above) support the determination that Dackinan perform simple, routine tasks. Tr.
31. With regard to social functioning, the Alalind that Ms. Roll and DBrocco’s opinion that
Dominick was unable to tolerate stress wasmnsistent with the treatment notes from the
Cleveland Clinic doctors who noted that Domk’s mood, irritability, and poor frustration
tolerance improve sigficantly with Depakote. Tr. 32.

As noted above, substant@lidence supports the Corssioner’s decision that
Dominick does not meet Listing 12.02. lsg as substanti@vidence supports the
Commissioner's decision, the Court must defer ‘téeiven if there is substantial evidence in the
record that would have supped an opposite conclusion....Wright v. Massanari321 F.3d
611, 614 (6th Cir.208) (quotingKey v. Callahan109 F.3d 270, 273 (6th Cir.Q9)). Thus,
Dominick’s argument that the ALJ failed to pesfy evaluate him underisting 12.02 is without

merit.
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VII. Conclusion

For the foregoing reasons, the Commissioner’s decisidRBRMED .

fwn (8 (Bl

Dated: July 23, 2014

Kathleen B. Burke
United StatesMagistrateJudge
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