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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF OHIO
EASTERN DIVISION

ROBERT CUNNINGHAM, ) CASE NO. 1:13CV1369

Party in Interest for )

MARY E. CUNNINGHAM, deceased, )) JUDGE GEORGE J. LIMBERT
)

Plaintiff,
V.
CAROLYN W. COLVIN 1, MEMORANDUM OPINION & ORDER
ACTING COMMISSIONER OF )
SOCIAL SECURITY, ))
Defendant. )

Robert Cunningham, acting as party imterest (“Mr. Cunningham”) for Mary E.
Cunningham (“Plaintiff’) seeks judicial reviewf the final decision of Carolyn W. Colvin
(“Defendant”), Acting Commissioner of the SalkiSecurity Administration (“SSA”), denying
Plaintiff's application for Disability Insurance Befits (“DIB”). ECF Dkt. #1. For the following
reasons, the Court REVERSES the ALJ’s deciaimh REMANDS this case to the ALJ for further
proper articulation and analysis under the treating physician rule.

I. PROCEDURAL AND FACTUAL HISTORY

Plaintiff applied for DIB on August 31, 2010legging disability beginning October 9, 2009
due to sciatic nerve problems and a disc heoma ECF Dkt. #12 (“Tr.” ) at 71, 143, 170. The SSA
denied Plaintiff's applicationsitially and on reconsideratiorid. at 83-96. Plaintiff requested an
administrative hearing, and on February 10, 2@h2ALJ conducted an administrative heatayg
videoconference and accepted the testimony ontffeand a vocational expert (“VE”)Id. at 31,
97. On March 7, 2012, the ALJ igslia decision denying benefild. at 18-25. Plaintiff appealed
the decision, and on May 8, 2013, the Appeals Council denied reideat 1-14.

On June 21, 2013, Plaintiff filed the instant s@ieking review of the ALJ’'s decision. ECF
Dkt. #1. On June 30, 2013, Plaintiff passed away. ECF Dkt. #17 at 1, n.1.

'On February 14, 2013, Carolyn W. Colvin beeatne Acting Commissioner of Social Security,
replacing Michael J. Astrue.
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On October 22, 2013, Mr. Cunningham, through celfi¢ed a brief on the merits on behalf
of Plaintiff. ECF Dkt. #15. On November 21, 20D&fendant filed a briedn the merits. ECF Dkt.
#16. On November 22, 2013, Mr. Cunningham, throwgimsel, filed a reply brief. ECF Dkt. #17.
1. SUMMARY OF RELEVANT PORTIONS OF THE ALJ'S DECISION

On March 7, 2012, the ALJ determined that Riisuffered from degenerative disc disease
(“DDD”) of the lumbar, cervical and thoracic spine, and obesity, which qualified as severe
impairments under 20 C.F.R. 8404.1520(0). at 20. The ALJ further dermined that Plaintiff did
not have an impairment or combination of impairments that met or medically equaled one of the
impairments listed in 20 C.F.R. Part 404, Subpart P, Appendix 1, 20 C.F.R. 88 404.1520(d),
404.1525 and 404.1526 (“Listings”)d. at 21.

The ALJ found that Plaintiff had the residdahctional capacity (“RFC”) to perform light
work as defined in 20 C.F.R. § 404.1567(b), with the abilities to: lift, carry, push and pull twenty
pounds occasionally and ten pounds frequently; stamdalh for a total of six hours of an eight-
hour workday; sit for two hours per eight-hour workday; frequently climb ramps and stairs;
frequently stoop, kneel and crouchgabccasionally crawl. Tr. at21. He further found that Plaintiff
could never climb ladders, ramps or scaffoltts.

Based upon this RFC and the testimony of the VE, the ALJ concluded that Plaintiff could
perform her past relevant work as an administratssestant. Tr. at 24. As a consequence, the ALJ
found that Plaintiff had not been under a disabdisydefined in the SSA and was eatitled to
DIB.

. STEPS TO EVALUATE ENTITLEMENT TO SOCIAL SECURITY BENEFITS

An ALJ must proceed through the required sequential steps for evaluating entitlement to
benefits. These steps are:
1. An individual who is working and engaging in substantial gainful activity
will not be found to be “disabled” gardless of medical findings (20 C.F.R.
88 404.1520(b) and 416.920(b) (1992));

2. An individual who does not have a “severe impairment” will not be found to
be “disabled” (20 C.F.R. 88 404.1520(c) and 416.920(c) (1992));

3. If an individual is not working and is suffering from a severe impairment
which meets the duration requirement, see 20 C.F.R. § 404.1509 and
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416.909 (1992), and which meets or is equivalent to a listed impairment in
20 C.F.R. Pt. 404, Subpt. P, App. 1, a finding of disabled will be made
without consideration of vocational factors (20 C.F.R. 88 404.1520(d) and
416.920(d) (1992));

4. If an individual is capdé of performing the kind of work he or she has done
in the past, a finding of “not disabled” must be made (20 C.F.R. 88
404.1520(e) and 416.920(e) (1992));

5. If an individual’s impairment is so severe as to preclude the performance of
the kind of work he or she has donehe past, other factors including age,
education, past work experience and residual functional capacity must be
considered to determine if other work can be performed (20 C.F.R. 88
404.1520(f) and 416.920(f) (1992)).

Hogg v. Sullivan987 F.2d 328, 332 (6th Cir. 1992). The claimant has the burden to go forward
with the evidence in the firfdur steps and the Commissiones fiae burden in the fifth stepMoon
v. Sullivan 923 F.2d 1175, 1181 (6th Cir. 1990).

IV. STANDARD OF REVIEW

Under the Social Security Act, the ALJ gbs the evidence, resolves any conflicts, and
makes a determination of disability. This Court’s review of such a determination is limited in scope
by 8205 of the Act, which states that the “findilngthe Commissioner of Social Security as to any
fact, if supported by substantial evidence, shafidreclusive.” 42 U.S.C. 8405(g). Therefore, this
Court’s scope of review is limited to deternmgiwhether substantial evidence supports the findings
of the Commissioner and whether the Commissioner applied the correct legal staAthaotsy.
Sullivan 905 F.2d 918, 922 {6Cir. 1990).

The substantial-evidence standard requires the Court to affirm the Commissioner’s findings
if they are supported by “such relevant evideasa reasonable mind might accept as adequate to
support a conclusion.Cole v. Astrug661 F.3d 931, 937, citingichardson v. Peraleg02 U.S.

389, 401, 91 S.Ct. 1420, 28 L.Ed.2d 842 (19¢itation omitted). Substantial evidence is defined
as “more than a scintilla of evedce but less than a preponderanBegers v. Comm’r of Soc. Sec.,
486 F.3d 234 (6tiCir. 2007). Accordingly, when substai evidence supports the ALJ’s denial
of benefits, that finding must be affirmed, evéa preponderance of the evidence exists in the
record upon which the ALJ could have found plaintiff disablBge substantial evidence standard

creates a “zone of choice’ within which [an ALdAn act without the fear of court interference.”
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Buxton v. Halter246 F.3d 762, 773 (6th Cir.2001). However, an ALJ’s failure to follow agency
rules and regulations “denotes a lack of sultgtbevidence, even where the conclusion of the ALJ
may be justified based upon the recor@dle, supraciting Blakely v. Comm’r of Soc. Seb81

F.3d 399, 407 (6th Cir.2009) (citations omitted).

V. LAW AND ANALYSIS—TREATING PHYSICIAN RULE

In the sole assertion of error, Mr. Cungham argues that the ALJ erred by not giving
controlling weight to the opinions of Plaintiff's treating physician, Dr. Cogan, and instead
substituted his own judgment for that of the physician. ECF Dkt. #15 at 15-19.

An ALJ must adhere to certain standardewheviewing medical evidence in support of a
claim for social security. Most importantly, tA&J must generally give greater deference to the
opinions of the claimant’s treating physicianaritio those of non-treating physicians. SSR 96-2p,
1996 WL 374188 (July 2, 1998)ilson v. Comm’r of Soc. Se878 F.3d 541, 544 (&Cir. 2004).

A presumption exists that the opinion of a treating physician is entitled to great defel@nce.
Rogers v. Comm’r of Soc. Se¢86 F.3d 234, 243 (6th Cir. 2007). If that presumption is not
rebutted, the ALJ must afford controlling weight to the opinion of the treating physician if that
opinion regarding the nature and severity obancant’s conditions is “well-supported by medically
acceptable clinical and laboratory diagnostic techniques and is not inconsistent with other substantic
evidence in [the] case recordWilson,378 F.3d at 544. When an ALJ determines that a treating
physician’s opinion is not entitled to controlling wkt, he must consider the following factors in
determining the weight to give to that opiniothe length, frequency, nature, and extent of the
treatment relationship; the supportability and consistency of the physician’s conclusions; the
specialization of the physician; and any other relevant factdrs.

If an ALJ decides to discount or rejedt@ating physician’s opinion, he must provide “good
reasons” for doing so. SSR 96-2p. The ALJ mustide reasons that are “sufficiently specific to
make clear to any subsequent reviewers thghtehe adjudicator gave to the treating source’s
medical opinion and the reasons for that weidht. This allows a claimant to understand how his
case is determined, especially when he knows that his treating physician has deemed him disabilc

and he may therefore “ ‘be bewildered when told by an administrative bureaucracy that he is not
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unless some reason for the agency’s decision is suppli@dlsdn,378 F.3d at 544 quotingnell

v. Apfe] 177 F.3d 128, 134 (2d Cir.1999). Further, it “ensures that the ALJ applies the treating
physician rule and permits meaningful appellate review of the ALJ’s application of the lidile.”

If an ALJ fails to explain why he rejecteddiscounted the opinions and how those reasons affected
the weight accorded the opinions, this Court must find that substantial evidence is lacking, “ever
where the conclusion of the ALJ may be justified based upon the reBogkis486 F.3d at 243,

citing Wilson 378 F.3d at 544.

The Sixth Circuit has noted that, “while ittizsie that a lack of compatibility with other
record evidence is germanethe weight of a treating physician’s opinion, an ALJ cannot simply
invoke the criteria set forth in the regulations ifrdpso would not be ‘suffiently specific’ to meet
the goals of the ‘good reason’ rul&fiend v. Commissioner of Soc. Sé¢o. 09-3889, 2010 WL
1725066, at *8 (6th Cir. Apr.28, 2010). For examplegman ALJ failed to describe “the objective
findings that were at issue or their inconsistewith the treating physician opinions,” remand has
been orderedarrett v. Astrue2011 WL 6009645, at *6 (E.D.Ky. Dec.1, 201The Sixth Circuit
has held that an ALJ’s failure to identify treasons for discounting opinions, “and for explaining
precisely how those reasons affedteziweight” given “denotes a lack of substantial evidence, even
where the conclusion of the ALJ may be justified based upon the re&andks$ v. Social Sec.
Admin, No. 09-6437, 2011 WL 867214, at *7 (&ir. March 15, 2011) (quotingogers 486 F.3d
at 243).

In Dr. Cogan’s February 15, 2011 opinion, whictafter Plaintiff’'s date last insured of
December 31, 2010, he concluded ®i@intiff could lift and carryp to five pounds intermittently
and only occasionally becausepaiin that she suffered with walking and standing and additional
weight would increase that pain. Tr. at 536. at#® opined that Plaintiff could stand/walk for one
hour total during an eight-hour workday and for laafhour without interruption and she could sit
for up to two to three hours per workday upotee hour at a time without interruptioid. Dr.
Cogan indicated that Plaintiff could nevdmitb, crouch, kneel or crawl and she could only
occasionally balance and stoop due to her persistent low backgan537. He further found that

Plaintiff's abilities to reach, push/pull, and operate moving machinery were impacted by her
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impairments and exposure to temperature extreahesnicals, humidity and vibration would also
affect her impairments because it would increase her pain.

On December 29, 2011, well after her date last insured, Dr. Cogan completed a medica
source statement as to Plaintiff's mental healthlze indicated that she was not able to: understand
and remember detailed instructions; maintain attention and concentration for extended periods ¢
time; complete a normal workday and workweethaut interruptions from psychologically based
symptoms or perform at a consistent pace without an unreasonable number and length of re:
periods; travel in unfamiliar places; set realistic goaisnake plans independently of others. Tr.
at 1252-1253. He further opined that Plaintiff wouldfe¢ask or distracted from job activity more
than twenty percent of the workday or workweek in the areas of carrying out detailed instructions
and making simple work-related decisiond. He also concluded thBtaintiff would be off task
and distracted eleven to twenty percent of thekday or workweek in the areas of: remembering
locations and work-like procedures; performangivities within a schedule; maintaining regular
attendance and being punctual; susiey an ordinary routine without special supervision; accepting
instructions and responding appropriately itiaizsm from supervisors; responding appropriately
to changes in the work setting; and infgeiaware of normal hazards and taking appropriate
precautionsld. He further opined that Plaintiff would la&sent more than four days per month due
to her impairments or treatment for her impairmemds.at 1253.

Dr. Cogan completed another physical nsatisource statement on December 29, 2011. Tr.
at 1254-1255. He opined that Plaintiff could Bnd carry less than five pounds, she could
stand/walk one to two hours per workday and upatban hour without interruption, and she could
sit for two to three hours per waay up to half an hour to one hour without interruptitoh. at
1254. As medical support for suihdings, Dr. Cogan noted thatdtiff had weakness and a lack
of coordination, as well as osteoarthritis with neck and back pein. He further concluded that
Plaintiff could never climb, balance, stoop, crouateel or crawl and her abilities to reach, handle,
push/pull, be around heights, and operate moriaghinery were impacted by her impairments.

Id. He opined that exposure to temperature extremes, chemicals, dust, noise, fumes, humidity ar

vibration would also affect her impairments because she had poor balance and weakragss.
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1255. Dr. Cogan also concluded that Plaintiff vddikely be off task twenty-five percent or more
of a typical workday because her symptoms waniketfere with her attention and concentration to
perform even simple work task#d.

The ALJ acknowledged Dr. Cogan as Plaingiffteating physician. Tr. at 23. He also
acknowledged Dr. Cogan’s medical opinions of February 15, 2011 and December 291d2011.
However, he attributed “little weight” to Dr. Cagja opinions as to the severity of Plaintiff’s
physical impairments, stating that they were inconsistent with Dr. Cogan’s “own objectively
reported findings and with other treating smumedical evidence within the recordd” He further
indicated that Dr. Cogan’s opinions were sopported by the “diagnostic imaging and treatment
contained in the objective medical recordd. As to Dr. Cogan’s medical source statement
concerning Plaintiff's mental impairments, the ALJ attributed “little weight” to that opinion,
explaining that Dr. Cogan was outsiof his specialty in making slu opinions and Plaintiff did not
allege any limitations from mental impairments in her disability applicatidnat 24.

The Court finds that the ALJ’s generic references to “objectively reported findings” and
“other treating source medical evidence” are insidfit to meet the good reasons requirement for
attributing less than controlling weight to Dr. Cagaopinions. The Sixth Circuit Court of Appeals
found very similar generic references insufficientneet the requirements of the treating physician
rule inGayheart v. Commissioner of Social Secuiiy0 F.3d. 365, 376 (2013). In that case, the
Sixth Circuit found that substantial evidence did not support the ALJ’s decision to give “little
weight” to the opinions of a treating physician. Twurt held that while #nALJ indicated that the
treating physician’s opinion failed both prongs c# ttontrolling weight test, he failed to provide
good reasons for why the opinion did not meet either prong of thédesthe ALJ had concluded
that the treating physician’s opinions were “nall-supported by the objective findings,” but the
Court held that this was too arghbus to meet the good reasons ruite.at 377. The Court also
held that while the ALJ had discussed the natdirtne treating physician’s relationship with the
claimant and the internal inconsistencies ofghgsician’s opinions with portions of her reports,
these were factors that were to be applied afigr the ALJ determined that a treating physician’s

opinion was not entitled to controlling weighd. at 376. The Sixth Ciugt found that the ALJ's
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failure to provide good reasons for attributing ks controlling weight to the treating physician’s
opinions hindered a meaningfulrew of whether the ALJ properly applied the treating physician
rule. Id. at 377. The Court also held that the ALJitui@ to identify the substantial evidence that
was inconsistent with the treating physician’s opinions also hindered the rddiew.

Similarly in the instant case, the ALJ relied upon generic references to the “objectively
reported findings” without identifying such findings even providing citations to such findings.
Tr. at 23. He also referred‘tther treating source medical evidence within the record” but failed
to identify such evidence as weld. Consequently, this Courtismable to conduct a meaningful
review of whether the ALJ properly applied the treating physician rule.

Of course, there are instances where an ALJ’s failure to comport with the treating source
doctrine may be deemed harmless. A violatiothefrule might constitute “harmless error” where
(1) “a treating source’s opinion is so patently deficient that the Commissioner could not possibly
credit it”; (2) “the Commissioner adopts the opinion of the treating source or makes findings
consistent with the opinion”; or (3) “the Commissioner has met the goal of §1527(d)(2) — the
provision of the procedural safeguard of reasesgen though [ Jhe has not complied with the terms
of the regulation. Wilson 378 F.3d at 547. None of these exwars apply here. Defendant does
not assert that Dr. Cogan’s opinions are patatgficient and it is cleahat Dr. Cogan’s opinions
were not adopted and the ALJ'adiings were not consistent with those opinions. In addition, the
“ALJ's failure to follow the Agency's procedural rule does not qualify as harmless error where [the
court] cannot engage in ‘meaningfaliew’ of the ALJ's decision.Blakley v. Comm'r Of Soc. Sec.
581 F.3d 399, 409 (6th Cir.2009) (quotiglson 378 F.3d at 544). That is the case here.

Since the Court remands the instant case tipgararticulation of the treating physician rule,
the Court also suggests that the ALJ reevalaatk provide more thorough explanation of his
treatment of Dr. Cogan’s December 29, 2011 opinioto dse nature and severity of Plaintiff's

mental health impairments.



VI. CONCLUSION

For the foregoing reasons, the Court REVERSES the ALJ’s decision and REMANDS the
instant case to the ALJ for further analysil articulation of Dr. Cogan’s opinions under the

treating physician rule.

DATE: September 12, 2014

/s/George J. Limbert
GEORGE J. LIMBERT
UNITED STATES MAGISTRATE JUDGE




