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IN THE UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF OHIO
EASTERN DIVISION

JEAN JOHNSON
CASE NO.1:13-CV-1390

Plaintiff,

MAGISTRATE JUDGE
KENNETH S. McHARGH

COMMISSIONER OF SOCIAL
SECURITY ADMINISTRATION, MEMORANDUM OPINION &
ORDER

Defendant.

~ e O e e

This case is before the Magistrate Judge pursuant to the consent of the partiets)(Doc
The issue before the undersigned is whether the final decision of the CommissiGuaabf
Security (*Commissioner”) denying Plaintiffean Johnson’“Plaintiff” or “Johnson)
application fora Period of Disability and Disability Insurance benefits under Title llhef t

Social Security Act42 U.S.C. 88 416(i) and 428 supported by substantial evidence and,

therefore, conclusiveFor the reasons set forth below, the CAKFEIRMS the Commissioner’s
decision.
. PROCEDURAL HISTORY
Johnsorfiled an application for Disability Insurance beneft®undJanuary 19, 2010
(Tr. 687). Plaintiff alleged she became disabled@ecemberl, 2009due to suffering from
depression, nerve damage in the throat, and chronic pRin728. The Social Security
Administration denied Plaintiff's application on initial review and upon recoresider. (Tr.

631-39.
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At Plaintiff's request, admistrative law judge (“ALJ”) James Dixogonvened an
administrative hearing o@ctober 18, 20110 evaluate her application. (T682612, 619.
Plaintiff, represented by counsel, appeared and testified before the IALJ. A vocational
expert (“VE”), Mak Anderson also appeared and testifiettl.).

On October 2, 2011, the ALJ issued an unfavorable decision, findimighsornwas not
disabled. (Tr.564-79. After applying the fivestep sequential analysishe ALJ determined
Plaintiff retained the ability to perform work existing in significant numbers innidwgonal
economy. Id.). Subsequently, Plaintiff requested review of the ALJ’s decision from the Appeal

Council. (Tr.82). The Appeals Council denied the request for review, making the ALJ's

! The Social Security Administration regulations require an ALJ to folidive-step sequential analysis
in making a determination as to “disabilitySee20 C.F.R. 88 404.1528),416.920(a) The Sixth Circuit
has summarized the five steps as follows:

D If a claimant is doing substantial gainful activitg., working for profitshe is not
disabled.
(2) If a claimant is ot doing substantial gainful activity, her impairment must be severe

before she can be found to be disabled.

3) If a claimant is not doing substantial gainful activity and iffesing from a severe
impairment that has lasted or is expected to last fmyntinuous period of at least twelve
months, and her impairment meets or equals a listed impairment, clagsmaesumed
disabled without further inquiry.

(4) If a claimant’s impairment does not prevent her from doing her past meloak, she is
not disabled.

(5) Even if a claimant’'s impairment does prevent her from doing her past releodqtif
other work exists in the national economy that accommodates her residaotbrial
capacity and vocational factors (age, education, skitts, she is not disabled.

Abbott v. Sullivan905 F.2d 918, 923 (6th Cir. 99); Heston v. Comm’r of Soc. Sg245 F.3d 528, 534
(6th Cir. 2®@1).
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October Z, 2011 determination the final decision of the Commissioner.1¢ly. Plaintiff now

seeks judicial review of the Commissioner’s final decision pursuatt 19.S.C. 8§ 405(g)

Il. EVIDENCE
A. Personal Background Information
Plaintiff was born on May 13, 1956, and wi&years old on the date the ALJ rendered

his decision(Tr. 587), making her a “person of advanced.’ag@ C.F.R. § 404.1568). She

completed high school and has past relevant wogkmasdical secretar (Tr. 587, 602-0B

B. Physical Impairments

During the relevant period, Johnson receiwedually all treatmentfor her alleged
physical impairments from physicians at Metro Health Systems (“Metro Healthigintif?
explainedto her doctorsthat she began to suffer from jaw and related pain after dental
extractiors around 2008 Tr. 860, 860, 897910).

In the spring of 2009, Plaintiff underwent a series of tests due to complaints of sore throat
and nasal issues. (Tr. 952). An April 2009 CT scaRlaintiff's paranasal sinuses showed mild
bilateral mastoiditis and localized mucosal thickening in the right anterior ethmoiellgjrbut
was otherwise negative. (Tr. 868).

In June2009, Plaintiff reported left throat pain and pressure in her tea®. Tung
Trang (Tr. 948, 952). Dr. Trang performed a flexible fiberoptic scope. (Tr. 94B)structures
were normal except for erythematous and edematous nasopharyngeal tissuese it thes
have frank masses. (Tr. 948 An MRI of Plaintiff's neck taken on June 29, 2009 revealed
nonspecific prominence of soft tissue in the nasopharynx, but no other abnormalities. (Tr. 864)

On July 14, 2009Plaintiff reported throat anabse painpressure in her ears, and a sharp

pain on the right side dfer head(Tr. 945). Plaintiff was referred for a hearing evaluation. (Tr.
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942). Testing showed positive bilatat mild conductive hearing loss, fluid behind the right
tympanic membrane, and Eustachiabe dysfunction on the lefid().

During a visitto Metro Health on August 4, 2009, Plaintiff continued to complain of a
chronc sore throat and ear pain. (Tr. 939).Dr. Freedom Johnson performed a
nasopharyngolaryngoscopy that revealed (1) diffuse erythema with promsgemnetric
adenoid bed, (2) diffuse hypopharyngeal edema, (3) appearance of 1 to 2 millimeter lesions
throughout hypopharynx, (4) a discrete sessile papillomatous appearing lesion ognbeala
surface of epiglottisand (5) a similar lesion on the mieft true vocal cord. (Tr. 940)Dr.
Johnson recommended a biopsy of the lesions identifakgl. (

Plaintiff underwent a biopsy of her tongue and uvula on August 10, 2009. (Tr. B&82).
tongue biopsy showed squamdured mucosa with extensive submucdgaiphoid aggregates,
whichwas consistent with lingual tonsillar tissudfie biopsy of the uvula revealed “squamous
lined mucosa with epithelial hyperplasia, acute and chronic inflammation, ddated
submucosal vasculature.td(). On August 29, 2009, Dr. Johnson observed that Plaintiff's
lesions remained on the epiglottis, but were not clinically concerning formaaky. (Tr. 937).

On September 23, 2009, Plaintiff followed up with Dr. Johnson for her oropharyngeal
and left ear pain. (Tr. 933).She reportedhat the pain only responded to ibuprofen in the
evenings. Id.). After reviewing Plaintiff's test results, Dr. Johnson was unable to identify
abnormalities to accou for her symptoms. (Tr. 934). Dr. Johnsodicated that Plaintiff's
symptomswere out of proportion to her examination. Applying aerosolized afrin and lidocaine
gave Plaintiff “significant, although not complete, relief of her discotrifofhe doctor

prescribed Vicodin for severe nighttime pailal. ).



On November 9, 2009, Plairftifeported to Dr. Karen Kea that she felt someefedith
Advil, but had to takepercocet when thegin was more severe. (Tr. 924). On November 18,
2009, Plaintiff treated with Dr. Harvey Chim for her persistent left ear amdlimaar pain. (Tr.
919). Dr. Chim recounted that there had been multiple, extensive investigations withtcega
Plaintiff's persistent left ear and mandibular pabut they were “all normdl (Id.). On
December 23, 2009, Dr. Johnsopined that Plaintiff's symptoms might betrdduted to
glossopharyngeal neuradgand scheduled a glossopharyngeal nerve block. (Tr. 922).

On January 12, 2010Johnsonreported to Dr. Brendan Astley thdter current
medications did not alleviate her pain and she had trouble sle€¢pmn@10). Dr. Astley noted
that Plaintiff’'s duration for standing, sitting, and walking were unr&atde, despite Plaintiff's
report that her current pain level was a it of “10.” (Id.). The doctor diagnosed neuritis, and
prescribecheurontin, peracet methadone, nortriptyline, and ibuprofen. (Tr. 91)-12r. Astley
made note that neurotin caused sleepif@sBlaintiff in the past. (Tr. 911).

On February 16, 2010, Johnson expressed thdethigaw and neck pain was unchanged.
(Tr. 906). She desribed thepain as burning, continuous, and chronic, but could not identify
what exacerbated.itDr. Ryan Gunselman observed that Plaintiff was alert and in no apparent
distress. He diagnosed otalgia, bilateral eustachian tube dysfunction, tympanos;lenodi
neuralgia of the inferior alveolar nervéd.j. Agreeingwith Dr. GunselmanDr. Astleyslightly
increased Plaintiff’'s medication and changed the timing of her usage. (Tr. 98®ncouraged
Plaintiff to use lidocaine because it decreased &aierfpoma “10” to a “3.”(ld.).

On April 28, 2010, Plaintiff reported to Dr. Michael Yerukhim that her medications
caused drowsiness, and she often had to choose between going to sleep or beindTin pain.

1010). Dr. Yerukhim noted that a lidocaine injection successfully, though temporaeNyataid



pain. During the examinatiodohnsonwas alert and in no acute distress. (Tr. 2020 A
nerve block administered on May 11, 2010 provided complete pain relief. (1007-08).

State agency reviewing physician, Dr. Jerry McCloud, completed acghysisidual
functional capacity assessment on May 17, 2010. (Tr. 995). Dr. McCloud notelbhimzbn
experienced chronic facial and throat pain since a 2008 tooth extraction, which caused nerve
damage to the left side of her face. (Tr. 989). He recommended that Plaintifiocoakionally
lift 50 pounds, frequently lift 25 pounds, and stand, walk, or sit for six hours in an eight hour
workday. (d.). Dr. McCloud found no postural, manipulative, visual, communicative, or
environmetal limitations. (Tr. 99692).

On May 19, 2010, Johnsaeported to Dr. Karen Kea that the nemgction made her
pain tolerable. (1004). But on June 14, 2010, Plaintiff reported that the injectiopromigied
relief for 10 days. (Tr. 1002). She presented toK&a due to sharp shooting pamher head
and low back pain.Id.). Nevertteless,Dr. Kea observed that Plaintiff was in no acute distress
and alert. Id.). Duringa July 2010 appointment with Krista Mousted, CNP, Plaintiff reported
that her pain was gradually worsening, and expressed interest in increasmgdmeation and
undergoing another injection. (Tr. 997).

On September 1, 2010, Plaintiff presented to Dr. Donald Harvey complaining of muffled
heaing and increased left ear pain. (Tr. 1032). She described her pain as shailk &nsiied
of variable intensity. Johnson reported that she hadrsetased her dosage of methadone.
(Id.). Dr. Donald Harvey recommended an increased frequencyossgpharyngeal nerve
blocks anaudiology examination, and an MRI of the neck. (Tr. 1035).

A September 2010 audiological evaluation revealed a “significant decreaa& in

conduction thresholds” and suggested Eustachian tube dysfunction. (Tr. 108i)son had



mild to moderate conductive hearing loss bilater@lydiologist Michael Starkey recommended
Plaintiff as a possible candidate for amplificatidd.)(

Johnson’sOctober 2010 MRI was unremarkable and did not exgiainsymptoms of
glossoplaryngeal newlgia. (Tr. 1080). On October 6, 20Rlaintiff rated her pain a6” out
of “10,” but she indicated that the pain was “tolerable” and the increase hadoee was
helpful. (Tr. 1026). She requested and received an increase imdw@ontn prescription. (Tr.
1026-27). Johnsowas no longer interested in glossopharyngeal injections because they were
too painful and provided relief for only a week. (Tr. 1026). Ms. Mousted observed thatffPlainti
was alert, in no distress, and cooperatiia).(

On October 12, 2010, state agency reviewing physician Dr. Gary Hinzman cahdocte
updated review of the record. (Tr. 1025). Dr. Hinzman egithat the medical evidendal not
reveal a significant change idlohnson’sphysical condition. As such, he confirmed Dr.
McCloud’s RFC. [d.).

On October 20, 2010, Plaintiff presented to Dr. Evan McBeath, and m@porte
overmedicating at times witpercocet and methadone in an attempt to ease pain. (Tr. 1270).
Johnsorrated her pain d3” to “4” out of “10” at its best, but said that it increased10” at
night. Sheexplained that the pain was stabbing and stemmed from the left side of he,tong
extending up to the left ear, and down to the left neck.

A physical examination with Dr. Johnson on October 23, 2010 was unremarkable. (Tr.
1273). Dr. Johnson opined that Plaintiff suffered from left glossopharyngeal neuralgm of
unidentified etiology. He explained that a more recent MRI showed no underlyiog teat

could bethe cause The doctor discussed the possibility of chemical or surgical neurolgsjs. (



In December 2010, Johnson rated her pain at
“2” out of “10,” but overall,she felt it was getting wors€lr. 1252). Shededined an injection.

(Tr. 1253). Physiciansadjusted hemediations and prescribed Xan&or anxiety. (Id.). On
January 27, 2011, Plaintiff refused an injectibecauseshe thoughtt would providelittle pain
relief. (Tr. 1213). Johnsorreported that her pain was“&t to “4” out of “10,” and that Xanax
helped her sleep thugh the night. (Tr. 12123). Dr. Astley observed that Plaintiff's pain was
“much better controlled with 3-4/10 from her previous 8-10/10 scorek)” (

Johnsorhad an acute episode of pain on February 16, 2011120d). She rated the
pain at “10” (Tr. 1201). After an injection of lidocainder pain decreased @ “2.” Dr. Mark
Weidenbecheopined thatposttonsillectomy scarringould bethe trigger forPlaintiff's pain.

(Id.). In April 2011, Plaintiff's medications were adjusted. (Tr. 1172). Dr. Astley opined that
Johnsonwas responding appropriately to opioid therapy. He noted that healthcare providers
were treating her symptoms, but the underlying pain issue may not imgdcbye. (

On August 26, 2011Dr. Kea completed a medicalsoe statement. (Tr. 1284)The
doctor opined that high doses of pain medicine caused drowsiness and would inteHere wit
Plaintiff's ability to work. (Tr. 1284). Dr. Kea found thabhnsoncould lift 5 to 10 pounds;
stand or walk for less than an hour; sit for up to 30 minutes; occasionally climb and batdnce; a
never stoop, crouch, kneel, or crawl. (Tr. 128B)aintiff's fine motor skils were unimpaired.

(Tr. 1284). Dr. Kea rated Plaintiff's pain as severdd.).

C. Mental Impairments

Johnsommet with Felicia Hameed, LSW, on November 24, 2G0%] reportedhat she
had suffered from depression for most of her life. (Tr. 9B3aintiff stated that she experienced

poor sleep, appetite, and concentration. (Tr. 98he was tearful on a daily basis, lacked energy



and motivation, and experienced anhedonia. Johdepied change in activities of daily living.

She reported flashbacks and nightmares involving the death of her mother and the suicide of her
son, and discussed abuse and problemisemmarriage.I¢l.). A mental status examination
produced no significant findings. (Tr. 916Rlaintiff demonstrated sustained attention span and
concentration, a euthymic mood, normal affect, logical and organized thought prgoceds
insight and judgment, and cooperative behavi®Ghe denied suicidal thoughtdd.]. Ms.
Hameed diagnosed recurrent major depression disorder, and assigned a Glolsahekgses
Functioning (“GAF") score in the range of 51 to 60, denoting moderate symptoms. (Tr. 917).
Ms. Hameed recommended that Plaintiff return in two weeks for additional treéatide. It

does not appear that Johnson attended this appointment.

Approximatelyone year lar, in December 2010, Plaintiff saw Tina Oney, PCNS, for a
mentalhealth assessment. (Tr. 1258). Ms. Oney noted that Plaintiff had an extemssteow
history at other clinics. Johnsorreported that chroniaw pain had increased her feelings of
depression and isolation. Plaintiff stated that sleptonly four to five hours each night, but
admitted that her medication deher sleepy.Ifl.). Ms. Oney found that Plaintiff appeared well
groomed, but her mood was dysphoric and behavior guarded. (Tr. 126Bhsonsustained
concentration, displayed good memory, and had a logical, organized thought processh Thoug
her speech was slow, it was unpressured and-dyasdted. [d.). Ms. Oney diagnosed
dysthymia and chronic pain syndrome, and she assigned Plaintiff a GAF score of 51 to 60,
representing moderate symptoms. (Tr. 126Wis. Oney also increasedohnson’sCelexa
prescription. id.).

State agety physician Dr. Margaret Zerba conducted a psychological consultative

evaluatiom on March 24, 2010. (Tr. 965).Dr. Zerba described Plaintiff's appearance and



behavior as good and cooperative; her flow of conversation and tsoaghépontaneous,
organizel, and coherent; her affect as flat; her mood as depressed; her insight anehfudgm

fair. (Tr. 96%68). Dr. Zerba diagnosed adjustment disorder with depression and panic disorder
without agoraphobia, and assigned a GAF score of 51. (Tr. 8®&ed a this examination, Dr.
Zerba concluded that Plaintiff was not impaired in her ability to understand cdlioav f
directions, or to pay attention to perform simple, repetitive tasks. Johradumlitg to relate to
others and withstand stress of work was moderately impaired due to depression and pani
attacks. Id.).

In April 2010, state agency consultant Dr. David Demuth reviewed Plaintiff's case
records, spanning from Decem®#909 to April 2010. (Tr. 970).He determined that Plaintiff
was impaired by adptment disorder with depression and panic disorder without agoraphobia.
(Tr. 973, 975). Dr. Demuth concluded tdahnsorwas capable of performing simple repetitive
tasks and some more complex tasks, without strict time or production demands. (TrSB86).
should be limited to superficial contact with the public, coworkers, and supervidors. (

State agency physician Dr. Paul Tangencampleted a second review of Plaintiff's
records on July 30, 2010. (Tr. 1024). Dr. Tangeman noted that Johnsguisolpgical
condition had not changed significantly, and affirmed Dr. Demuth’s assesstdgnt. (

On January 6, 2011, Johnséosllowed up with Ms. Oney. (Tr. 1240). She reported
depressed mood, anhedonia, change in sleep, psychomotor retardation, loss of energy, poor
concentration, and thoughts of death. (Tr. 1241). However, Ms. Oney observethimizt was
talking more easily, had improved eye contact, and laughed appropriatelgl daves. (Tr.
1246). Ms. Oney noted that Plaintiff's strength wiasatment compliance, and her weaknesses

were minimal social support, chronic poor adjustment (suicide of a child), and chrorift heal
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problems (pain). (Tr. 1241).A mental statusexamination showed that Plaintiff was sad,
however, in all other areaghe functioed appropriately. (Tr. 12487). Ms. Oney increased
Plaintiff's Celexa prescription. (Tr. 1247).

On January 25, 2011, Johnsmported back to Ms. Oney, complaining of low energy,
poor concentration, feelings of worthlessness, ands#ttion (Tr. 1225). She stated that she
could no longer drive because she would fall asleep, and her quality of life had sevenegddecl
due to neuralgia Johnsordisplayed a sad mood, pogye contact, and quiet speech. Johnson’s
concentration, hygiene, dgment, and thought processere appropriate. 1fl.). Ms. Oney
increased Plaintiff's CelexdTr. 1226).

Johnson presented to Ms. Oney on March 17, 2011. (Tr. 1189)ye@hé=d feeling tired
and overmedicated, saying that it was hard to speaklandvas sleeping constant(jfr. 1190).
Plaintiff's objective mental examination showed that she was sad, but functioallather
areas. Ms. Oney discontinued Celexa, noting no benefit, and Xanax becausk Rbaiotiger
felt anxious. [d.).

On March 18, 2011Johnsorbegan counsig with Dr. Abraham Wolf. (Tr. 1183). At
first, Plaintiff appeared despondent and lethargic, but she became more dram#te session
progressed. (Tr. 1185). Johnson reported depressed mood, anhedonia, psyadietandadion,
loss of energy, poor concentration, thoughts of death, and panic attacks. (Tr. 1177,00r186).
Wolf diagnosed moderate major depressive disorder and assigned Plaintiff ac@ARnsthe
range of 41 to 50, denoting serious symptoms. (Tr. 1186).

On April 1, 2011,Johnsonbegan receiving regular psychiatric treatment with Dr.
Michael Epstein. (Tr. 1165).Plaintiff explained that she was getting poor sleep due to pain,

which depleted her energy and inhibited her ability to concentrate. 1&#7).1 She reported

11



feeling hopeless because pain management and her psychiatric care profodeed her there
was little they could do to alleviate her symptoni3r. Epstein found that Plaintiff wased,
withdrawn, depressed, frustrated, and oveiwied. Otherwise,Johnsonwas well groomed,;
cooperative, calm, and in no acute distress; logical; able to sustain attention agtratioo;
and in possession of good judgment and insi@ti). Dr. Epstein diagnosed major depression,
moderate, recurrg. (Tr. 1168).

From April though September 2011, Plaintiff regularlyetmwith Dr. Epstein. Th
psychologistconsistently described her speech as spontaneous with normal rate and flow; her
appearance as well groomed, well nourished, and with good neygieer behavior as
cooperative; her thought process as logical and organized; her attention and coocesdrati
sustained; her recent and remote memory as within normal limits; and her judgohamigint
as good. (Tr. 1160, 1143, 1129, 1117, 1111, 1105, 1089-90, 1303, 131p, IB7Epstein also
noted thatJohnson’smood was depressed, overwhelmed, and frustratdd. ( At some
appointmentsPr. Epsteinobservedthat Plaintiff was sleepy, tired, and withdrawn (Tr. 1160,
1143, 1129, 1117, 1111, 1319, 1372), andoften described Plaintiff as being in no acute
distress(Tr. 1160, 1129, 1117, 1105, 1089

Dr. Epstein filled out a mental medical source statement on July 5, 2011. (Tr. H384).
thought Plaintiff's abiliiesto use judgment, function independently without special supervision,
and maintain her appearce were “good.” (Tr. 108384). Plaintiff's abilities to relate
predictably in social situations and managing funds/scheduée “fair.” (Tr. 1084). Dr.
Epstein ratedohnson’s abilityo function as “significantly limited” in all other areascluding
following rules, maintaining attention and concentration, maintaining attendancegdedh

the public, relating to cavorkers, interacting with supervisors, working with others,idgatith

12



work stress, understanding, remembering, and carrying out simple job instructioalzisge
behaving in an emotionally stable manner, and leaving her home. (T84D8®r. Epstein
supported his assessment by noting that Plaintiff sdféom depression and chronic pain,
which affeced her concentration, sleep, energy level, and interest in formejtyadie
activities. (Tr. 1084). He concluded that, “given the chronic, poor treatables ridther pain,
her depression has proven ditficto treat as well.(Id.).

lll. SUMMARY OF THE ALJ'S DECISION

The ALJ made the following findings of fact and conclusions of law:

1. Ms. Johnson meet#e insured status requirements of the Social Securitythkotigh
September 3R012.

2. Ms. Johnson has not engagedsubstantial gainful activity sindeecember 1, 2009, the
alleged onset date.

3. Ms. Johnson has the following severe impairments: otalgia, Eustachian tubectigafun
tympanosclerosis, chronic pain syndrome, panic disorder, and major depressive.disorder

4. Ms. Johnsordoes not have an impairment or combination of impairments that meets or
medically equals the severity of one of the listed impairments in 20 C.F.R. Part 404,
Subpart P, Appendix 1.

5. After careful consideration of the entire record, the undersigned finds that Msodohns
has the residual functional capacity to perform medium work as defined in 20 C.F.R.
404.1567(c), with restrictions. Specifically, Ms. Johnson is able to lift, carry, push, and
pull up to 50 pounds occasionally and 25 pounds frequently. In anhgightvorkday,
she can sit, stand, and walk, each, for six hours, with normal breaks. She is able to
perform simple, routine tasks and some more complex te&Ske. cannot perform work
involving strict time or production demands. She is limited to superficial contactheith
public, co-workers or supervisors.

6. Ms. Johnsoris unable to perform any past relevant work.
7. Ms. Johnson was born on May 13, 196l wa 53 years old, which is defined as a
individual closely approaching advanced age, on the alleged disability onsetMiate

Johnson subsequently changed age category to advanced age.

8. Ms. Johnson has at least a high school education and is able to wimatein English.
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10.ConsideringMs. Johnson’s age, education, work experience, and residual functional
capacity, there are jobs that exist in significant numbers in the national ectimatnvis.
Johnson can perform.

11.Ms. Johnsorhas not been underdisability, as defined in the Social Security Act, from
December 1, 2009, through the date of this decision.

(Tr. 566-79 (internal citations omitted).
V. DISABILITY STANDARD

A claimant is entitled to receive Disability Insurance and/or Supplementalrityec
Income benefits only when she establishes disability within the meaning 8bthal Security

Act. Seed42 U.S.C. 88 423, 1381A claimant is considered disabled when she cannot perform

“substantial gainful employment by reason of any medically determinabléecphys mental
impairment that can be expected to result in death or that has lasted or can ezldrdast for

a continuous period of not less than twelve (12) montBe&20 C.F.R. 88 404.1505, 416.905

V. STANDARD OF REVIEW
Judicial review of the Commissioner’s benefits decision is limited to a determination of
whether, based on the record as a whole, the Commissioner’s decision is supportedbifadubst
evidence, and whether, in making that decision, the Commissioneryaaglee proper legal

standards.SeeCunningham v. Apfell2 F. App’x 361, 362 (6th Cir. 24); Garner v. Heckler

745 F.2d 383, 387 (6th Cir. 89) Richardson v. Perales402 U.S. 389, 401 (179).

“Substantial evidence” has been defined as more than a scintilla of evidence bhbtess

preponderance of the ieence. SeeKirk v. Sec’y oHealth & Human Servs667 F.2d 524, 535

(6th Cir. 181). Thus, if the record evidence is of such a nature that a reasonable mind might

accept it as adequate support for the Commissioner’s final benefits aettomi then that

determination must baffirmed Id.
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The Commissioner’'s determination must stand if supported by substantial eyidence
regardless of whether this Court would resolve the issues of fact in disputerdiffeor

substantial evidence also supports the opposite concluSeeMullen v. Bowen800 F.2d 535,

545 (6th Cir. 1986)Kinsella v. Schwed, 708 F.2d 1058, 1059 (6th Cir. 1983}his Court may

not try the case de novo, resolve conflicts in the evidence, or decide questictilofityr See

Garner v. Heckler745 F.2d 383, 387 (6th Cir. 1984jlowever, it may examine all the evidence

in the record in making its decision, regardless of whether suilence was cited in the

Commissioner’s final decisionSeeWalker v. Sec'y of Health & Human Sen&384 F.2d 241,

245 (6th Cir. 1989)

VI. ANALYSIS

As a preliminary matter, Plaintiff's brief describes medical evidence thahetdsefore
the ALJ (Plaintiff's Brief at 910). Although it appears that Johnseubmitted thismedical
evidence to the Appeals Council, review was denf&d. 1-4). When the Appeals Council
considersadditional evidence but ders a request to review the AkJdecision, those exhibits

are not part othe record for purposes of judicial revieBee Cotton v. Sulliva2 F.3d 692, 696

(6th Cir.1993). It follows that the Court cannot considarchevidence in deciding whether to

uphold or reverse the ALJ’s decision.

Additionally, the district court may remand the ca$ar further administrative
proceedings in light o&ddditionalevidence, if a claimant shows that the evidence is new and
material, and that there was good cause for not presenting it in the prior proceEdsigr v.

Halter, 279 F.3d 348, 357 (6th Cir. 200Huoting Cline v. Comm’r of Social Securjt96 F.3d

146, 148 (6th Cir. 1996))Johnsomakes no argument that a remand is warrantetth@asis

of the new evidence. Accordingly, the Couléclines todeterminewhether the evidence

necessitates further proceedings.
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A. Plaintiff's Treating Physicians

Plaintiff's initial allegation of error provides thtdte ALJviolated themandats of the
treating soure rule vhen evaluatingrs. Kea and Epsté€ig opinions. The parties do not contest
that these medical sousceonstitute “treating physicians.The Court will address whether the
ALJ adequately followed the mandates of the treating souteavith respect to eackource in
turn.

When assessing the medical evidence contained within a claimant’'s file, it s well
established that an ALJ must give special attention to the findings of the claimeatiagr

source.SeeWilson v. Comm’r of Soc. Se@78 F.3d 541, 544 (6th Cir. @@). The treating

source doctrine recognizes that physicians who have astanging treating relationship with an
individual are better equipped to providecomplete picture of the individual’'s health and

treatment historyld.; 20 C.F.R. 8§ 404.1527(c)(2) Under the Social Security Regutats,

opinions from such physicians are entitled to controlling weight if the opinion (lWyéik
supported by medically acceptable clinical and laboratory diagnostic technigndg2) “is not

inconsistent with the other substantial evidence in [th&d cacord.”20 C.F.R. § 404.1527(c)(2)

The treating source’s opinions are not entitled to such deference, however, ifghey ar
unsupported by the medical data in the record, or are inconsistent with the othantmlbst

evidence in the recordSeeMiller v. Sec’y of Health & Human SeryfNo. 911325, 1991 WL

229979, at *2 (6th Cir. Nov. 74191) (Table) When the treating physician’s opinions are not

entitled to controlling weight, the ALShouldapply specific factors to determine how much

weight to give the opinionWilson 378 F.3d at 544see20 C.F.R. 8§ 404.1527(c)#®). The

regulations also advise the ALJ to provide “good reasons” for the weigirdadcto the treating

source’s opinion20 C.F.R. 8 404.1527(c)Regardless of how much weight is assigned to the
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treating physician’®pinions, the ALJ retains the power to make the ultimate decisioneihesh

the claimant is disabledWalker v. Sec'y of Health & Human Serv880 F.2d 1066, 1070 (6th

Cir. 1992) (citingKing v. Heckler 742 F.2d 968, 973 (6th Cir. 1984))

1. Dr. Karen Kea

Dr. Kea served as one ofanyMetro Healthphysiciars who treated Johnson’s chronic
pain involving the left ear, jaw, and necKhe first treatment notes from Dr. Keantainedin
the record appear to be those dalede 15, 2008. (Tr. 924). During August 2011, Dr. Kea
completed a medical sourcgtatement delineating her opinions as to Plaintiff's physical
functional capacity. (Tr. 1283-84).

In his opinion, the ALJ highlighted the findings in Dr. Kea’s medical sourcenstate
particularlyrecountingthe serious exertional and postural limoas Dr. Kea recommended. (Tr.
571). The ALJ then explained that he gave “less weight” to Dr. Kea’s opiamhgrovided
two reasons for doing soFirst, the ALJ asserted that Dr. Kea’'s medical source statement
provided no basis for the exertional andtooal limitations assigned, aside frenstatementhat
Johnson’smedication for chronic pain caused drowsiness. Second, the ALJ observed that Dr.
Kea’s treatment notesnd those of other treating and examining physicidits not provide
support for DrKea’'srecommendetimitations (Id.).

Upon review, the Court concludes that the ALJ provitgabd reasons in compliance
with the treating source doctrinfer discounting the opinion of Dr. KeaAn examination of Dr.
Kea’s medical source statement shows that Dr. Kea failed to support theredeatid postural
limitations she identified. (Tr. 1283). Thext of the medical sourceorm conspicuously
requests that the physiciatescribe themedcal findings supporting each limitation and

emphasizeghat the usefulness of the physician’s assessment depends on the extent thisvhich t

17


http://westlaw.com/find/default.wl?ft=Y&referencepositiontype=S&rs=btil2.0&rp=%2ffind%2fdefault.wl&serialnum=1992208773&fn=_top&referenceposition=1070&findtype=Y&vr=2.0&db=0000350&wbtoolsId=1992208773&HistoryType=F
http://westlaw.com/find/default.wl?ft=Y&referencepositiontype=S&rs=btil2.0&rp=%2ffind%2fdefault.wl&serialnum=1992208773&fn=_top&referenceposition=1070&findtype=Y&vr=2.0&db=0000350&wbtoolsId=1992208773&HistoryType=F
http://westlaw.com/find/default.wl?ft=Y&referencepositiontype=S&rs=btil2.0&rp=%2ffind%2fdefault.wl&serialnum=1984141090&fn=_top&referenceposition=973&findtype=Y&vr=2.0&db=0000350&wbtoolsId=1984141090&HistoryType=F

was performed.Id.). The face of Dr. Kea’s report is silent as to what findings support her
conclusions regarding the postural and exertional limitations, though thed@mmandedsuch
information. The omissios inherently weakened the import of Dr. Kea's findings and
corroboratedthe ALJ’s ruling that the opinion was unsupportedt the end of the medical
source gtement, when prompted to identify “additional reasons” that would interfale wi
Plaintiff's ability to work, Dr. Keadentified drowsiness caused by medication for chronic pain.
The ALJ reasonably concluded that tgatementvasinsufficientto substantiatéhe nature and
extent of thehysicallimitations assigned.

Additionally, substantial evidence supports the ALJ’s finding theatment notes from
Dr. Kea and other physicians do nboblster the extent of Dr. Kea's suggestgdhysical
limitations. Plaintiff disagrees, assertirtgat she consistentlgought medical treatmenivas
prescribed a varietgf pain medicationandregularlyhad medication adjustedlohnson asserts
that such evidence warrants greater deference to Dr. Kea's findilmgsspite Johnson’s
arguments, she does nexplain how her course oftreatment for jaw, ear, and throp&in
supportedhe extent of thephysical limitationsDr. Kea assigned Additionally, Plaintiff does
not cite to Metro Health physicians recommending thatrestect her physical activitiesor is
the Court aware of such recommendations in the record. Treatment notes from Fhdtlo H
generallyreflect that when asked what aggradaber pain, Plaintiff often replied that nothing
did so or that there were no identifiable trigge®ed, e.g.Tr. 906, 1122, 1201, 1212, 1029
Consequently, the ALJ’s analysis in regard to Dr. Kea is supported by substaicksice.

Plaintiff assen that it was error for the ALJ to grant greater weight to the opinions of the
state agency reviewing physicians otfeose issued btreating physician Dr. KeaGiven that

the ALJ gave good reasons for discounting Dr.,Kieaas reasonabl® grant greter weight to
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the state agencgonsultants Drs. McCloud and Hinzman. Though Plaintiff argues that Drs.
McCloud and Hinzman issued their opinions without the completed medical record before the
the ALJ accounted for the evidence that arose after theaws when formulating the RFC. (Tr.
570-71). Plaintiff does not point to evidence showing a significant change in her physical
condition following the last state agency opinitimat would undermine their opinions
Accordingly, Plaintiff's argument is not wetidken.

2. Dr. Michael Epstein

Dr. Epstein provided pshiatric treatment for Plaintiff beginning arouAgril 2011. (Tr.
1165). OnJuly 5, 2011, Dr. Epstein completed a medical source statement. (Br84)08Dr.
Epstein opined that Johnson’s ability to function was significantly limited asrtoamber of
occupatioml skills. The psychiatrist explained that Johnson suffered from significant
depression, relating to severe chronic pain, which affected vaspasta of her life.ld.).

The ALJ recountedr. Epstein’s treatment history with Plaintiff and the psychiatrist’s
medical source statemenghich statedPlaintiff was significantly limited in her ability to
function in arangeof work-relatedareas,ncluding understandingemembeng, and carring
out simple job instructions. (Tr. 5772). The ALJ explained that he did not give full weight to
Dr. Epstein’s opinions because they appeared to be based on Johnson’s subjective spmplaint
rather than the psychiatrist’s clinical findings. (Tr. 572). Citing to Dr. BEpsteeatment notes
the ALJ indicated that the psychiatrisbnsistently found Plaintiff to be functioning well in a
variety of aspects, such as grooming, memory, logic, and judgrent. (

Plaintiff argues that the ALJ erred by failing identify what amount of weighte
attributed to Dr. Epstein’sopinion. While the ALJ did not strictly follow the mandates of the

treatingsource rule in this regard, teeror does not require reman@/hen an ALJ fails to state
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and justify the weight he accorded to a treating source opini@yjiewing court must remand
the claim unless the ALJ’s failure can be characterized as a hamaessnimisprocedural

violation. SeeWilsonv. Comm’r of Soc. Sed378 F.3d541, 547(6th Cir. 2004. Failure to

strictly follow the treating source doctrine is harmless when the Commissiasmémiet the goal
of . . .the procedural safeguard of reasond.” Remand is necessitated when twairt cannot
engage in meaningful review of the ALJ’s decisimh.at 544 Here, despite the AlLdeglecting
to state the specific wght assigned to Dr. Epstein’s opinion, the ALJ provided sufficient insight
into his view of the doctor’s opiniorthe ALJ’s opinion isstructuredsuch that the Court can
engage in meaningful review.

In granting less than full weight, the ALJ questioned the supportabilityarsistency of
Dr. Epstein’s opinion, noting that the clinical results the psychiatristisental status
examinations did not support the extent of the limitations assighed72). The ALJ pointed
out that durig mental status examinatiorthe psychologist consistently described Johnson as
calm, cooperativegxhibiting normal memorygdisplayinglogical thought processes, ahdving
good insight and judgmenfid.). Such unremarkable findingse reflected in the record, and
they contradictthe psychologist’s opinion thalohnson’sability to perform nearly all work
related tasks was “significantly limitéd

Johnson contends thdte ALJ ignored Dr. Epstein’additional objectivefindings that
revealed Plaintiff wafrustraed, depressed, and overwhelmed. Wet,ALJ expressly discussed
these findings. (Tr. 571). The ALJ alsecountedJohnson’s selfeports of anhedonia, poor
sleep, difficulty concentrating, low motivation and energy, panic attacks, andaulmughts.

(Id.). While this evidencsupportsthe notion thaPlaintiff was,to some degredimited by her
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mental impairments, the AlLslufficiently supported his decision to devalue Dr. Epstein’s more
severe limitations bpointing to evidence in the record undermining them

Johnson quoteBlankenship v. Bowel74 F.2d 1116, 1121 (6th Cir. 1986} thenotion

that

[A] psychiatric impairment is not as readily amenable to substantiation by objective
laboratory testing as a medical impairment . . . [W]hen mental illness is the basis of
disability claim, clinical and laboratory data may consist of the diagnosis and
observations of professionals trained in the field of psychopathology. The report of a
psychiatrist should not be rejected simply because of the relative imprecisibie of
psychiatric methodology or the absence of substantial documentation, unless there are
other reasons to question the diagnostic techniques.

Id. (quoting Poulin v. Bower817 F.2d 865, 834 (D.C.Cir. 1987) fuotingLebus v. Harris

526 F. Supp. 56, 60 (N.[Cal. 1981)). This principal does not change the outcome in this case.

The ALJ pointed to medical evidengeincluding findings from Dr. Epstein’s own treatment
notes, contradictinghe psychiatrist's opinionAs a result, therexistvalid reasons to question
Dr. Epstein’s conclusions.

Additionally, Plaintiff argues that it was error for the ALJ to grant greatsght to the
opinions ofonetime consultative psychologist Dr. Zerba and reviewing physicians Drs. DeMuth
and Tangermarwn the ground thatheir reports were authored approximately one and a half
years priorto the administrative hearing. However, the ALJ accounted for the additional
evidence of record anceasonablyconcluded that these physicians’ opinions were consisten
with the record as a whole. (Tr. 572).

Johnson further contends that even if the ALJ reasonably determined th&pBiesin
and Kea'’s opinions were not entitled to controlling weight, the ALJ erred by fadiagldress

the factors denoted 180 C.F.R. 8 404.1527(ah explaining the weight he attributed to the

opinions. But, Johnson has not identified, and the Court is unaware of, any binding case law
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demanding an ALJ to specify how he analyzed each of these factors individually. The
regulations only require the ALJ to provide “good reasons . . . for the weight . . . given to the

treating source’s opinionnot an exhaustive factdny-factor analysis.” Francis v. Comm’r of

Soc. Sec.414 F. App’x 802, 804 (6th Cir. 201{alterations in original). The “good reasons”

requirement only demands the Atdnsiderthe factors provided in the regulationBlanchard

v. Comm’r of Soc. SedNo. 12CV-12595, 2012 WL 1453970, at *3%/ (E.D. Mich. Mar. 16,

2012) R&R adopted?012 WL 1432589 While including a thorough assessment of each factor

might be helpful in assistg a claimant to better understand the ALJ’s decision, so long as the
ALJ’s opinion clearly conveys why the doctor’s opinion was credited or egjethe ALJ has

satisfied his burderkrancis 414 F. App’x at 804 Here, the ALXufficientlycommunicated the

reasoning belying the decision to discount the treating sources atAssoedingly, remands
inappropriate.

B. Plaintiff's Credibility

Johnsorfurtheralleges that the ALJ improperly assessed her credibility. It is thess ALJ
responsibility to make decisions regarding the credibility of withesseghanflLJ’s credibility

determinations are entitled to considerable deferé®egVance v. Comm’r of Soc. Se260 F.

App’x 801, 806 (6th Cir. 2008citing Walters v. Comm’r of Soc. Se&27 F.3d 525, 531 (6th

Cir. 1997)) “An ALJ’s findings based on the credibility of the applicant are to be acdaat
weight and deference, particularlyelcausehe] ALJ is charged with thduty of observing a
witness’s demeanor and credibilityld. Notwithstanding, the ALJ’s credibility finding must be

supported by substantial evidend®alters 127 F.3d at 531as the ALJ is “not free to make

credibility determinations based solely upon an ‘intangible or intuitive notion about an

individual's credibility.” ” Rogers v. Comm’r of Soc. Sed86 F.3d 234, 247 (6th Cir. 2007)
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(quotingSSR 967p). The undersigned concludes, however, that in the present case, substantial

evidence supports the ALJ’s adverse credibility finding.
In evaluating whether a claimant is disabled by pairs, ¢tiicuit has established a two

part test.Rogers 486 F.3d at 243.The ALJ must consider (Myhether the objective medical

evidence supports a finding of an underlying medical condition, and (2) whether thievelyjec
established medical condition is of a level of severity that it can reasonably &eteskpo

produce the claimant’s alleged sympts.Duncan v. Sec’y of Health & Human Sen&)1 F.2d

847, 853 (6th Cir. 1986)Felisky v. Bowen35 F.3d 1027, 10389 (6th Cir. 1994) When

evaluating credibility, the ALJ should consider a number of factedters 127 F.3d at 53120

C.F.R. 8 404.1529(c)(2) These other factors may include: statemédram the claimant and

physicians; diagnoses; daily activities; the location, duration, frequendyjnéensity of the
symptoms; precipitating and aggravating factors; the type, dostigetiveness, and side effects
of medication; teatment, other than mediton, and any other factors concerning functional

limitations due to symptom&eeFelisky, 35 F.3dat 1039-40;20 C.F.R. 8§ 404.1529(alc)(3);

SSR 967p, 1996 WL 374186, at *3

Here the ALJ found Plaintiff's statements were not credible as to the severhgrof
symptoms. (Tr. 570, 573). That is, the ALJ concluded the symplomssorndescribedn her
testimony including pain, depression, and medication side effects, were nevae ghat they
rendered her disabled. To support the credibility determination, the ALJ provided various
rationales, some of which do not serve to undermine Johnson’s credibility. However, despite
these flaws, the ALJ otherwise provided adequessonto discount Johnson’s allegations of

disabling symptoms.
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“Discounting credibility to a certain degree is appropriate where an ALJ finds
contradictions amanthe medical reports, claimant’s testimony, and other evidel¢alters

127 F.3d at 531citing Bradley v. Secof Health and Human Sery862 F.2d 1224, 1227 (6th

Cir. 1988)) In Johnson's case, the ALJ pointed to a number of inconsistencies béigreen
testimony andtherevidence in support dhe adverse credibtly finding. While doingso, te
ALJ consideredhe credibility factorglelineated in the regulations.

For example, the ALJ explained that physicians’ reports contradidtdthson’s
assertions of disabling pain and demonstratedsthe¢xaggerated the severity of her symptoms.
(Tr. 573). As the medical record reflects, healthcare professionals cotigjstéad over an
extended period of timalescribedJohnsoras being in no acute distress, despite her allegedly
persistent and severe pai(See e.g.Tr. 1002, 1007, 10334, 109495, 1206). These
observations reasonably draw into question the accuracy of Johnson’s reports getiegdin
severity of her pain, and served as an appropriate ground for the ALJ to discoundibditgre

Additionally, the ALJ assessdtat Plainiff's testimony describing the severity of her
pain and the effectiveness of medication contradiotany of herearlier reports to physicians
regarding the same. (Tr. 573). Johnson testified that on an average day, even witionedic
her pain rangedrém a level“8” to “9” out of “10.” (Tr. 573,59394). However, treatment
records reflecthat although Johnson’s reports of pain fluctuated, stost often reported her
pain asmuch lower levels, ranging between & ‘and a“6,” often as a result of medication
providing relief. (See, e.q.Tr. 1270, 1252, 1160, 1205). Johnson’s repoftsess severpain
were inconsistent with her testimony asheimonstrateéhat treatmentmore effectively controlled

her pain than she purported.
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Similarly, observations from examining healthcare providers contradiBtadhtiff's
allegationthat medication rendered her so drowsy that she was unable to(\Wwork47, 589).
As the ALJ noted, physicians consisterdgscribedJohnsorasalert duringoffice visits. See,
e.g, Tr. 1026, 1253, 1265, 1272).Plaintiff argues that Drs. Kea and Epstein identified
drowsiness as a medication side efféecit, physicians’observation®f Plaintiff undermined the
level of drowsinesshe alleges. For example, Dr. Epstein consistently opined that Johnson
sustained attention and concentration during examinat{®ns1143, 1160, 1167, 1111, 1117,
1129).

Other evidence addressed by the ALJ also calls into question Plaiotétighility. In
evaluating credibility, the AL has the discretion to weigh all of the evidence and resolve

significant conflictsSee Walters127 F.3d at 53{citing Bradley 862 F.2d at 1227) The ALJ

accounted for additional findings from medical profesai®nvhich conflict with the severe
symptoms Plaintiff allegedIn particularthe ALJ recounted thaturing treatmentjohnson was
regularly calm and in no acute distress. (Tr.-31IQ0 Dr. Epstein’s notes show thaespite
reports ofdepressionpoor sleepand panic attackslohnsonconsistently demonstrated normal
behaviors and abilities. (Tr. 572). Johnson was calm, well groomed, and had good memory,
logic, insight, and judgment. (Tr. 572). Such evidencesdwt comport with Plaintifé
allegations Even thoughlohnsorarguesthat her multiple prescriptionsf, and adjustments to,
pain medication support her credibility, stid not display limitations or symptoms showing that
she was unable to warkrhesefindings necessarily impact on Johnson’s credibiltyd bolster

the ALJ’s conclusion. Overall, the ALJ’s credibility assessment is supportesh @gdequate

basis, making it appropriate for the Court to defer to the credibility finding.
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According to Plaintiff, the ALJ’'somission of relevant evidence renders his credibility
analysis flawed. Johnson’s argument lacks merit.is lvell-established that an ALJ is not

required todiscussevery piece okvidencen the recordKornecky v. Comm’r of Soc. Set67

F. App’x 496, 508 (6th Cir. 2006puoting Loral Defense Systenfgkron v. N.L.R.B.200 F.3d

436, 453 (6th Cir. 1999))*An ALJ can consider all of the evidence without directly addressing

in his written decision every piece of evidence submitted by a pddy. Here, theALJ’s
opinion reflects that he adequataetgnsideredthe record. Among other evidence, the ALJ
recounted Plaintiff's testimony, her course of treatment, medicatiprescriptions and
adjustments, her statements regarding the effectiveness of treatmentoraments and
observations from her physician®laintiff has failed to presergvidence sufficient to show a
meaningful oversight or error by the ALIhe ALJ acknowledgectvidence ofpain and other
symptoms; however, weighing the evidera® a wholeand expressly discussing significant
conflicts, the ALJreasonably foundhat Johnson’scomplaints as to the severity of these
symptoms were not fully reliahle

VIl. DECISION
For the foregoing reasons, the Magistrate Judge finds that the decision of the
Commissioner is supported by substantial evidence. Accordingly, the finalodeoisthe
Commissioner i&AFFIRMED.
IT IS SO ORDERED.
s/ Kenneth S. McHargh

Kenneth S. McHargh
United States Magistrate Judge

Date: July 15, 2014.
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