Richey et al v.

CitiMortgage, Inc. et al Dod

UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF OHIO

GLORIA RICHEY and PAUL RICHEY, CASE NO. 1:13-CV-01452
Plaintiffs,
V. : OPINION & ORDER
: [Resolving Doc. Nosl6, 22
CITIMORTGAGE, INC., and REIMER,
ARNOVITZ, CHERNEK & JEFFREY
CO., LPA,
Defendants.
JAMES S. GWIN, UNITED STATES DISTRICT JUDGE:
This Fair Debt Collection Practices Aqt'FDCPA”) case comes from conduct in a stat
court foreclosure suit. PlaintifiGloria and Paul Riaky say that Defendant CitiMortgage, Inc.
(“CitiMortgage”) and its counsel, DefendantiRer, Arnovitz, Chernek & Jeffrey Co., LPA,

(“Reimer”), brought a foreclosure suit against Riifis based on a mortgage and note that bo

Defendants knew were frauduléhtBoth Defendants moved to dismiss the claims against¥her

For the reasons that follow, the COGRANTS Defendant CitiMortgage’s motion to dismiss and

GRANTS IN PART andDENIES IN PART Defendant Reimer’'s motion to dismiss. The Cou
alsoDISMISSES WITHOUT PREJUDICE Defendant CitiMortgage’s counterclaim for want o

jurisdiction.

¥15 U.S.C. §8§ 1692692p
ZseeDoc. 1
¥seeDocs. 16, 22.
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Gwin, J.

I. Factual and Procedural Background
Plaintiffs say that a company Defendant CitiMortgage later merged with and a non-party
agency prepared false loan documents, including a promissory note and mortgage, and

Plaintiffs’ signatures on thefh. CitiMortgage hired Defendant Reimer to file a state coy

foreclosure action based upon thisudulent note and mortgageOn September 17, 2012, Reimef

filed the Richland County Common Pleas Qdawsuit to carry out the foreclosufePlaintiffs say
both Defendants knew that the mortgage and note were fraudulent but filed the lawsuitZany
After the foreclosure complaint was filed, Plaintiffs say they investigated public records
discovered the fraudulent note and mortgfage.

In the Richland County Common Pleas Cdumlaintiffs? filed an answer and a
counterclaim as well as a third-party complaint against Reiné&n January 16, 2013, Reimef

moved to dismiss the third-party complaint ongheunds that it failed to allege sufficient facts tq

support a claim against Reimér.After Plaintiffs did not respond to the motion, on January 29,

¥Doc.1 at 7 9-10.
Y. at 7 11.

Y.

7\d. at 7 14.

91d. at 7 15.

¥Docket available atttp:/richlandcourtsoh.us/pa/pa.urd/pamw2000.docket Ist?99898HES Court may
take judicial notice of the state court docket because it isle petord and Plaintiffs refer to the suit in their compiain
SeeGhaster v. City of Rocky Riveéd13 F. Supp. 2d 443, 454-55 (N.D. Ohio 20(®)erruling objections to a Report
and Recommendation that a motion to dismiss be grantéfh) ¢ffder for the Court to take judicial notice of a public
document, Plaintiff must either refer to or attach the public record to the Complaint.”).

mAIthough the Richland County docket refers to a Gloridké&fa Gloria Walker is Plaintiff Gloria Richey.
Doc.1 at 1 4. Plaintiff Paul Richey was also a defendant in the state court proceedings.

H’CitiMortgage, Inc. v. Walker No. 2012 CV 1111, docket available at
http://richlandcourtsoh.us/pa/pa.urd/pamw2000.docket 1st?99898695

12\1otion to Dismiss Third Party Complair@jtiMortgage, Inc. v. WalkeiNo. 2012 CV 1111 (Jan. 16, 2013).
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2013, the state court dismissed Plaintiffs’ thiratpalaim against Reimer with a one-page ofder.

On February 7, 2013, Plaintiffs filed a motion/ecate the order dismissing the third-part
claim against Reimer; Plaintiffs said thhey had not been served with the mo#ibrBefore the
state court could rule on the motion to vac&tefendant CitiMortgage and Plaintiffs agreed t
dismiss both CitiMortgage’s complaint aRthintiffs’ counterclaim without prejudic€. The state
court closed the case without ruling on the motion to vaéate.

On July 2, 2013, Plaintiffs filed this lawsuit against Defend&ht®laintiffs say that
Defendants violated the FDCPA and the Ohio Consumer Sales Practiéé$"QEaSPA") by
foreclosing on a note and mortgabat Defendants knew was fraudul&htPlaintiffs also bring
civil conspiracy and fraud claims against Defend&hts.

On August 26, 2013, Defendant CitiMortgage nebteedismiss the claims against it unde

Federal Rule of Civil Procedure 12(b)&) CitiMortgage says the FDCPA claim fails becaus

CitiMortgage owned the not@d is not a debt collecté?. CitiMortgage says that the Court shoulc
decline to exercise supplemental jurisidic over the remaining state law claiéslf considered,

CitiMortgage argues it should receive judgment andtate law claims against it. CitiMortgagg

Eorder Granting Motion to Dismiss Third Party Compla@itiMortgage, Inc. v. WalkeiNo. 2012 CV 1111
(Jan. 29, 2013).

¥Motion to Vacate Order Granting Motion to Dismiss Third Party Complaint and for Extension of Tim
Respond to Motion to Dismiss Third Party Compla@itiMortgage, Inc. v. WalkeiNo. 2012 CV 1111 (Feb. 7, 2013).

g”Doc.yf.

E/CitiMortgage, Inc. v. Walker No. 2012 CV 1111, docket available at
http://richlandcourtsoh.us/pa/pa.urd/pamw2000.docket [st?99898695

1—7’Doc.1.

1¥0hio Rev. Code §§ 1345.60,
4. at 71 18-37.

24, at 1 38-50.

yDoc.@.

2\4. at 4-6

2|d. at 6.
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says the OCSPA claim fails because Plainiiféntified no misleading disclosures and the OCSPA

excludes mortgage transactidislt says that the fraud claimif@because the statute of limitations
has run and Plaintiffs did not rely on any misrepresentatfoled it says that the civil conspiracy
claim fails because theren® underlying wrongful condué. CitiMortgage also filed an answer

and counterclaim for foreclosure against Plainéffs.

For their response, Plaintiffs say that DefartdaitiMortgage is a debt collector under the

FDCPA because the debt it was attempting to collect was notZ¥aRthintiffs urge the Court to
maintain supplemental jurisdiction over the remagrstate law claims even if the Court dismissq
the FDCPA clain® They say that the act of filing aadiptive lawsuit, inluding a foreclosure
action, violates the OCSPA. They say that CitiMortgage’s fraud occurred within the statuto
period and that they relied on the misrepresentations in defending the foreclosuré agtimh.
finally, Plaintiffs say that there are wronghdtions to support a claim for civil conspirgdy.

On August 27, 2013, Defendant Reimer filed d@ioroto dismiss the claims against it unde

Federal Rule of Civil Procedure 12(b)#)Reimer says that the claims against it are barred by

doctrine of res judicata, because the Ohio state court has already dismissed Plaintiffs’ third

complaint based on the same condéicReimer also says thtite FDCPA claimagainst it fails

2d. at 6-8.
g, at 8-9.
g, at 9-10.
2—7’Doc.1_7. On October 22, 2013, CitiMortgage filed amended answer and counterclaim. dc.
ZDoc. 46 at 3-7.
2d. at 7.

d. at 8-12.
3id. at 12-13.
32)4. at 13.
3—3’Doc.2_2.

34d. at 5-7.
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because Plaintiffs did not say iwwh defendant violated whichgvision of the FDCPA and becausg
filing a foreclosure action does not violate the FIDGR long as the state law standing requiremer

are me®¥ Reimer says that mortgage foreclosuresastiare not included in the prohibitions of the

OCSPAZ |t also says that the allegations afufd are insufficient and do not identify fraudulent

statements by Reimer to induce Plaintiffs’ reliaéfceAnd finally Reimer says that the civil
conspiracy claim fails because there are no underlying wrongfudacts.

For their response, Plaintiffs say that res judicata does not apply because the order g

Reimer’s motion to dismiss was not a final judgreend the stipulated dismissal dissolved the state

court’s dismissal of the third-party complaint dvetause Reimer never served Plaintiffs with th
motion to dismis$? Plaintiffs say that law firms cariolate the FDCPA by filing a foreclosure
complaint when the law firm knows ththe client lacks standing to forecld8eThey also say that
violations of the FDCPA are pse violations of the OCSPA. Plaintiffs say that they relied on the
fraudulent foreclosure filing to defend against the lawBuitind finally, they say that there are
underlying wrongs to support a civil conspiracy cl&fm.

These motions are now ripe for decis#én.

Il. Legal Standard

4. at 8-12.
914, at 13-15
87\, at 15-17.
4. at 17-18.
yDoc.4_5at 2-5.
404, at 5-9.
4. at 9-14.
42\, at 14.

4. at 15.

40n October 24, 2013, Defendant CitiMortgageditereply in support of its motion. Dd&2. On October
28, 2013, Defendant Reimer filed a reply in support of its motion. BRc.
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A. Motion to Dismiss

“To survive a motion to dismiss [und&ederal Rule of Civil Procedure 12(b)6a

complaint must contain sufficient factual matter, ategjas true, to ‘state a claim for relief that i
plausible on its face¥ The plausibility requirement is not a “probability requirement,” bt

requires “more than a sheer possibility that the defendant has acted unla$fully.”

Federal Rule of Civil Procedure @ovides the general standard of pleading and or
requires that a complaint “contain . . . a shortpsaatement of the claim showing that the plead
is entitled to relief# “Rule 8marks a notable and generaleparture from the hyper-technical
code-pleading regime of a prior era, but it dnesunlock the doors of discovery for a plaintiff
armed with nothing more than conclusiof.In deciding a motion to dismiss undule 12(b)(6)

“a court should assume the[] veracity” of “well-plegadactual allegations,” but need not accept
plaintiff's conclusory allegations as trife.

B. The Fair Debt Collection Practices Act (FDCPA)

Congress enacted the FDCPA in order to elinaifitie use of abusive, deceptive, and unfajr

debt collection practices by many debt collectd?s.The statute is broad, and was intended
remedy “what it considered to be a widespread prob®mWhen interpreting the FDCPA, [courts
must] begin with the language of the statute itself .22, .”

Under the FDCPA, a “debt collector” isra person who uses any instrumentality g

4 ashcroft v. Igbal556 U.S. 662, 678 (2009yuotingBell Atlantic v. Twombly550 U.S. 544, 570 (2007)
g,
#red. R. Civ. P. 8(a)(2)
4| gybal, 556 U.S. at 678—7@&itations omitted).
g,
015 U.S.C. § 1692(a)
@Frev v. Gangwish970 F.2d 1516, 1521 (6th Cir. 1992)
52schroyer v. Franketl97 F.3d 1170, 1174 (6th Cir. 1999)
-6-
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interstate commerce or the mails in any busittesgrincipal purpose of which is the collection of

any debts, or who regularly collects or attemptsaitect, directly or indiectly, debts owed or due
or assessed to be owed or daenother®® A “creditor” is “any person who offers or extends
credit creating a debt and to whom a debt is ow&d:]A] creditor is not a debt collector for
purposes of the FDCPA and creditors are subject to the FDCPA when collecting theil
accounts ®

Section 1692e of the FDCPA generally prohibitebt collector from using false, deceptivg
or misleading representation or means in connection with the collection of* dgdattion 1692f
prohibits debt collectors from using “unfair or wmscionable means to collect or attempt to colle
any debt.2” A false statement that is not dettep under the objective “least sophisticate
consumer” test is not a violation of the FDCEA.

Simple inability to prove present debt ownepséi the time a collection action is filed is no
aFDCPA violatior?? Sixth Circuit courts have generaftyund entities cannot say that they owne
debts, “all the while knowing that they did notveameans of proving the debt,” and that such

FDCPA complaint will survive a motion to dismiss for failure to state a &&im.

5¥15 U.S.C. § 1692a(Gemphasis added).

4. § 1692a(4)

Montgomery v. Huntington BanB46 F.3d 693 699 (6th Cir. 200@juotingStafford v. Cross Country Bank
262 F. Supp. 2d 776, 794 (W.D. Ky. 2003)

815 U.S.C. § 1692e

27d. § 1692f

5¥Seel ewis v. ACB Bus. Servs., Int35 F.3d 389, 400-02 (6th Cir. 1998)

9Harvey v. Great Seneca Fin. Corg53 F.3d 324, 331-33 (6th Cir. 2006)

@’E.g., Delawder v. Platinum Fin. Serygl43 F. Supp. 2d 942, 947-49 (S.D. Ohio 20®6)ding that falsely
representing the nature of a debt in a civilacto collect on the debt violates the FDCP#gg alsdVhittiker v.
Deutsche Bank Nat'l Trust C&05 F. Supp. 2d 914, 929-30 (N.D. Ohio 200®)ding that filing of foreclosure action
while knowing that one lacks ability to prove ownership of debt is actionable under the FDAZIRAMS v. Javitch,
Block & Rathbone, LLP80 F. Supp. 2d 1016, 1021-23 (S.D. Ohio 2@ha)ding that knowledge that information in

(continued...)
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C. The Ohio Consumer Sales Practices Act (OCSPA)

The OCSPA provides that “no supplier shalrcoit an unfair or deceptive act or practice

in connection with a consumer transactiéh.Conduct that violates ¢nFDCPA also violates the
OCSPA¥ The term “supplier” in the OCSPA is baex than the FDCPA'’s term “debt collecté?.”
However, “the [OCSPA] does not apply to ‘collateratvices that are soledgsociated with the sale
of real estate and are necessary to effectuate a ‘pure’ real estate trans¥ction.”

“Although transactions between financial institutions and their customers are not coy
by the OCSPA,” the OCSPA does apfitydebt collectors where thelokcollector is not otherwise
regulated as a bank” “[CJourts have interpreted the OCSR#apply to the collection of debts
by attorneys that qualify as supplief&.’For an attorney to be a “supplier,” the plaintiff must sho

that the attorney was “‘engaged in the business of effecting or soliciting consumer transag

under the OCSPA” by showing ““more than one isetedccurrence, especially when the occurren

@(...continued)
affidavit is false as to specifics of debt violates FDCPA).

8Y0hio Rev. Code § 1345.02

52SeeHaqy v. Demers & Adams, LL®lo. 2:11-cv-530, 2013 WL 434053, at *10 (S.D. Ohio Feb. 5, 2013
Becker v. Montgomery, LyncNo. 1:02CV874, 2003 WL 23335929, at *2 (N.D. Ohio Feb. 26, 2003)

59Rini v. Javitch, Block & Rathbone, LLBo. 1:13CV178, 2013 WL 2476367, at*4 (N.D. Ohio June 7, 2013
see alscAnderson v. Barclay's Capital Real Estate, Jr#89 N.E.2d 997, 1000 (Ohio 2018)W]e must liberally
construe the statute in favor of the consumer.”).

89Anderson 989 N.E.2d at 100@uotingU.S. Bank v. AmjNo. 97438, 2012 WL 2355620, at *8 (Ohio Ct.
App. June 21, 201P)see als@hio Rev. Code § 1345.01(A), (C)

85Rini, 2013 WL 2476367 at *{citing cases). The Court recognizes that one judge in this district and a ju
in the Southern District of Ohio have found there to bexamption for an attorney if the attorney represents §
exempted bankSeeDeJohn v. Lerner, Sampson & Rothfuss. 1:12CV1705, 2012 WL 5996431, at *3 (N.D. Ohio
Nov. 30, 2012)quotingGionis v. Javitch, Block & Rathboné05 F. Supp. 2d 856, 869 (S.D. Ohio 200%jowever,
the Court agrees with ti&ini decision that the better and majority rule as that an attorney can be liable even if the
is not.

8Delawder 443 F. Supp. 2d at 9%eiting Celebrezze v. United Research, JA82 N.E.2d 1260, 1262 (Ohio
Ct. App. 1984).
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is not within the usual course of businesd.”
D. Fraud

In Ohio, to bring a fraud claim, a plaintiff reuallege (1) a representation or fact or
concealment where there is a duty to disclose (2)sinadterial to the tragaction (3) and made with
knowledge of its falsity or made recklessly (4) wvifih intent to mislead another in relying on it; (5
justifiable reliance; and (6) an injury proximately caused by the relfnce.
E. Civil Conspiracy

In Ohio, to bring a civil conspiracy claim, apitiff must allege (1) a malicious combination
(2) of two or more persons (3) causing injurypgrson or property and (4) the existence of g
unlawful act which is independent from the conspiracy iBelfAn underlying unlawful act is

required before a civil conspiracy claim can succégd.”

lll. CitiMortgage’s Motion to Dismiss
A. FDCPA Claim
Defendant CitiMortgage says that PlaintifdDCPA cause of action fails to state a clain
upon which relief can be granted because CitiMortgage is not a debt cdePlaintiffs, for their

response, say that CitiMortgage is a debt colldmoause they have alleged that “the debt was 1

57Schroyer 197 F.3d at 117@GuotingRenner v. Derin Acquisition Cor676 N.E.2d 151, 159 (Ohio Ct. App.
1996).

58¥Moses v. Sterling Commerce Am., Jid¢o. 02AP-161, 2002 WL 1938575, at *3 (Ohio Ct. App. Aug. 15
2002)(citing Williams v. Aetna Fin. Co700 N.E.2d 859, 868 (Ohio 1998)

9 ee v. Countrywide Home Loans, Ir&92 F.3d 442, 446 (6th Cir. 201(&uotingUniversal Coach, Inc. v.
New York City Transit Auth629 N.E.2d 28, 33 (Ohio Ct. App. 1993)

W\williams, 700 N.E.2d at 86€iting Gosden v. Louiss87 N.E.2d 481, 496 (Ohio Ct. App. 1996)
EjDoc.1_6at 4-6.

-9.

1

—

ot




Case No. 1:13-CV-01452
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valid . . . because the signatures on the note and mortgage were frged.”

Whether CitiMortgage was acting as a credio a debt collector depends on whethe
CitiMortgage was attempting to collect “deluiwed or due or assessé& be owed or due
anothef 2 or was the entity “who offers or extends credit creating a debt and to whom a dg
owed.™

In their complaint, Plaintiffs allege th#te note and mortgage are fraudulent, not th
CitiMortgage was attempting to collect on théddewed to another person. The loan documen
themselve$' show that the note and mortgage heslifrom loans given by CitiMortgage’s
predecessor in intereSt. Because CitiMortgage attempted tdl@ct on a debt that was owed to it
andnot owed to anyone elseven if the debt was fraudulent, it is a creditor and not subjec
liability under the FDCPAY

In response to CitiMortgage’s motion, Plaintifts the first time say that CitiMortgage was

not the holder of the note because the note was endorsed if%lahis.new argument is not fairly

encompassed by the allegations in the complaifhe complaint alleges that CitiMortgage’s

2poc. 46 at 3.

%¥15U.S.C. § 1692a(&emphasis added) (definition of debt collector).

4. § 1692a(4)definition of creditor).

7—5’Again, this Court may take judicial notice of theseudnents because they are referred to in complaint a
because they are public records as exhibits to a state court &xigBhaster v. City of Rocky Rive&¥13 F. Supp. 2d
443, 454-55 (N.D. Ohio 201Zbverruling objections to a Report and Recommendation that a motion to dismis

granted) (“[I]n order for the Court to take judicial noticegfublic document, Plaintiff must either refer to or attach th
public record to the Complaint.”).

¥3eeDocs.17-1, 17-2 see alsdoc.1 at T 6 (“Defendant CitiMortgage, Inc., . . . is the successor by merg
to ABN AMRO Mortgage Group, Inc.”).

It Transamerica Fin. Servs., Inc. v. SykEgl F.3d 553, (7th Cir. 1999)While attempting to enforce a
fraudulent agreement may violated other laisU.S.C. § 1692floes not reach this action.”).

BDoc.4_6 at 5 (“It would be unnecessary for the note to contain an indorsement in blank if Defendan
obtained the note through merger. The blank indorsement is likely evidence of a sale of the not to some othe
upon information and belief that entity is Freddie Mac.”).

-10-

=

bt is

At

to

hd

5 be

D

jer

Citi
entity




Case No. 1:13-CV-01452
Gwin, J.

predecessor in interest and a title company pioed to create false loan documents and th¢n

CitiMortgage and Reimer conspiredfile a state foreclosure actiéh. Plaintiffs have not moved

for leave to amend their complaint to assert ti@s/ theory of FDCPA liaility. Therefore, the

Court will not consider this assertion at ttime, although if true CitiMortgage would become &

debt collector because it was collecting on the debt owed to another, Freddie Mac.

The Court, therefordDISMISSES WITHOUT PREJUDICE Plaintiffs’ FDCPA claim
against CitiMortgage. If Plaintiffs can submit more support for their argument that CitiMortg
did not own the note or mortgage when CitiMadg filed the foreclosure action, Plaintiffs caj
move to amend their complaint to specificadlgsert that CitiMortgage was acting as a de
collector, not as a creditor.

B. The Remaining State Law Issues

Plaintiffs’ remaining claims against CitiMortgage and CitiMortgage’s counterclaim
foreclosure rely on this Court’s supplemental jurisdicBbrBecause the Court has dismissed tH
sole “claim[] over which [the Court has] original jurisdiction” against CitiMortg&giae Court
declines to exercise supplemental jurisdiction over Plaintiffs’ remaining state law claims
CitiMortgage’s counterclaimThe Court, therefor®dISMISSES WITHOUT PREJUDICE the
remaining claims against CitiMortgage and CitiMortgage’s foreclosure counterclaim.

IV. Reimer’s Motion to Dismiss
A. Res Judicata

Defendant Reimer says that because the statégreviously dismissed Plaintiffs’ state law

Doc. 1 at 17 9-14, 24.
89See idat 1 2, Doc51 at T 2 of Amended Counterclaim.
828 U.S.C. § 1367(c)(3)
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claims, res judicata bars Plaintiffs from refiling them in federal &ufhe Court disagrees.
First, Ohio follows the Second Restatent of Judgments on res judicdta he Restatement

requires “[a]dequate notice” to the losing party for a judgment to be¥altice is adequate only

if it “is transmitted in a manner that actuallytifies the person being addressed or someone who

can adequately represent him” and the notice ‘Sefiitly compl[ies] witlthe procedure prescribed
for giving notice.®¥ Even if no notice is given, an amti may proceed without notice when “[t]he
person is afforded an adequate subsequent opportunity to protect his idferest.”

In this case, after the state court granted Resmmotion, Plaintiffs filed a motion to vacate
the order because Reimer never served Plaintiffs with the n#8tibhe state court did not consider
this motion; instead, it closed the case entirely after CitiMortgage and Plaintiffs filed
stipulation of dismissal without ever addressing the méfioiClosing the case in this manne
prevents the Court from knowing whether Plaintifitshave notice of the motion and also preventg
Plaintiffs from having an adequatabsequent opportunity to protect their interests. According
the state court order is not a valid final judgment that warrants applying res judicata.

Second, normally when parties file a stigida of dismissal, all interim orders are

8—zDoc.2_2 at 5-7.

8Grava v. Parkman Twp653 N.E.2d 226, 229 (Ohio 1995)
84Restatement (Second) of Judgments 8.1(2)

81d. § 2(1)(b)-(c)

891d. § 2(4)(c)

&\iotion to Vacate Order Granting Motion to Dismiss Third Party Complaint and for Extension of Tim
Respond to Motion to Dismiss Third Party ComplaBitiMortgage, Inc. v. WalkeNo. 2012 CV 1111 (Feb. 7, 2013).

@CitiMortgage, Inc. v. Walker No. 2012 CV 1111, docket available at
http://richlandcourtsoh.us/pa/pa.urd/pamw2000.docket |st?99898695
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dissolvec®® Against this rule, Defendant Reimer says that because Plaintiffs only voluntarily

dismissed their counterclaim against CitiMortgaus,the third-party complaint against Reir#er,

the state court’s earlier dismissal of the claim agfaReimer became a final order capable of being

appealed and was not dissolV&d.

However, the state court treated the stipatatf dismissal as applying to all defendantg:

recall that the state court ignored the motion to vacate the order dismissing the third-party con
and closed the entire case, which it could not do if the action against Reimer had not
voluntarily dismissed Because the state court treated the dismissal as abandoning all ¢
brought by all parties, the Court finds that the order dismissing the third-party complaint
dissolved, and no final judgment exists to triggsijuelicata. The Courbasiders Plaintiffs’ claims

on their merits.

B. FDCPA Claim
If a law firm forecloses on a mortgage knowing that the party lacks standing or the ca

otherwise improper, the law firm can be liableder the FDCPA because it is acting as a dg

8Marc Glassman, Inc. v. FagaNo. 87164, 2006 WL 3028419, at *2 (Ohio Ct. App. Oct. 26, 2008)hen
an entire action is voluntarily dismissed without prejudiog,iaterlocutory orders made by the trial court are dissolvg
and are not appealable.”).

2seeDoc. 54.

%jDOC.@ at 4-6 (citing and quotin@enham v. New Carlis|@16 N.E.2d 184 (Ohio 199¢Because we hold
that a voluntary dismissal pursuantiv.R. 41(A)renders the parties as if no suit had ever been filed against only
dismissed parties, the [interlocutory order granting sumrnualyment to a party on all claims against it] meets th

requirements ofiv.R. 54(B) Therefore, the trial court's summary judgment decision is a final appealable order]”

%/CitiMortgage, Inc. v. Walker No. 2012 CV 1111, docket available at
http://richlandcourtsoh.us/pa/pa.urd/pamw2000.docket |st?99898695
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collector, attempting to collect on a debt owed to anéth@Maintiffs have alleged that Reimer filed

a foreclosure lawsuit knowing that the mortgage and note were f¥rgdkimer says that

“Plaintiffs’ allegation that the note containedded signatures does not invalidate the ability o

enforce the note under the Ohio Revised C8¥eFrankly, this unsupported assertion is plainl
false. A promissory note that has been forged is %oitf.the promissory note is void, no debt
exists on which Plaintiffs could have defaultedihd if Plaintiffs did not default on any debt, ng
person could foreclose on Plaintiffs’ house. KBpwingly foreclosing on Rintiffs’ property even
though Reimer knew the note and mortgage wei aimer would knowingly bring a foreclosurg
suit without standing. This violates the FDCPAd &laintiffs have stated a claim upon which relig
can be granted.
C. OCSPA Claim

Because Plaintiffs have stated a FDCPAmlaigainst Reimer, they have also stated 4§
OCSPA clainm®”’
D. Fraud Claim

Reimer says that Plaintiffs’ fraud claim fails because they have not alleged that Plai

%see, e.gWhittiker v. Deutsche Bank Nat'l Trust C605 F. Supp. 2d 914, 929-30 (N.D. Ohio 200@)ding
that filing of foreclosure action while knowing that one lacks ability to prove ownership of debt is actionable und
FDCPA); Williams v. Javitch, Block & Rathbone, L1480 F. Supp. 2d 1016, 1021-23 (S.D. Ohio 2@a@)ing that
knowledge that information in affidavit is falss to specifics of debt violates FDCPBElawder v. Platinum Fin.

Servs, 443 F. Supp. 2d 942, 947-49 (S.D. Ohio 200®)ding that falsely representing the nature of a debt in a ciyi

action to collect on the debt violates the FDCPA).

9Doc.1 at 11 11, 14. The fact that Reimer says thmidents attached to the foreclosure complaint wel
“facially valid,” Doc.22 at 12, is irrelevant; the Court takes as true the well-pleaded allegations in the complaint.
complaint says that the documents were forged.

%poc. 53at 7.

99Seeshinew v. First Nat'l Banks N.E. 881, 882 (Ohio 191(3 forged instrument is “absolutely void at the]
time of its execution”)WWorkman v. Wright33 Ohio St. 405, 409 (1878where that act was void, as in the case of
forgery . ..").

9SeeHaqy v. Demers & Adams, LLGlo. 2:11-cv-530, 2013 WL 434053, at *10 (S.D. Ohio Feb. 5, 2013
Becker v. Montgomery, LyncNo. 1:02CV874, 2003 WL 23335929, at *2 (N.D. Ohio Feb. 26, 2003)
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themselves relied on the alleged misrepresentaffonBlaintiffs say that they did rely on the
misrepresentations because they defended the state court foreclosre suit.

Justifiable reliance requires that the plaintiffren a misrepresentation. But Plaintiffs did
not rely on these alleged misrepresentation; tagcted them entirely. They began defending th
foreclosure complaint on the grounds that they bt sign the note or mortgage; they filed

counterclaim and a third-party complaint; and they brought this lawsuit. The allg

e
A

ged

misrepresentations did noisleadthem into doing anything. Therefore, they have not relied on the

alleged misrepresentations. The CRISMISSES WITH PREJUDICE the fraud claim against
Reimer.
E. Civil Conspiracy Claim

Reimer says that the civil conspiracy otafiails to state a claim upon which relief can b

granted because there is no underlying wédhdecause Plaintiffs state a claim upon which relig

can be granted under the FDCPA and OCSPAxp&ined above, there is an underlying wrong {
support a civil conspiracy clai!
V. Conclusion
For the foregoing reasons, the CE&ERANTS Defendant CitiMortgage’motion to dismiss.
The CourtDISMISSES WITHOUT PREJUDICE Plaintiffs’ claims under the FDCPA against

CitiMortgage for failure to state a claim aDtEMISSES WITHOUT PREJUDICE the remaining

9—8’Doc.2_2 at 15-16. Reimer also says that the allegations fail to s&sfgral Rule of Civil Procedures9
heightened pleading requiremenid. at 14, 16-17. Because the Court finds thatallegations as pleaded fail to statg
a claim ugon which relief can be granted, the Court does not address this argument.

Ppoc. 45 at 14.

100 4c 22 at 18.

109t is irrelevant that the Court dismisses ttams against CitiMortgage from this actioBeeOhio Bureau
of Workers’ Comp. v. MDL Active Duration Fund, L#{76 F. Supp. 2d 809, 826 (S.D. Ohio 200[M]he fact that this
court does not have jurisdiction over these defendants doeseamt that they may not be proved to be separate
conspirators for purposes of establishing the conspiracy claim.”).
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claims against CitiMortgage and CitiMortgagetsiaterclaim for want of jurisdiction. The Court

alsoGRANTS IN PART andDENIES IN PART Defendant Reimer’s motion to dismiss. Th¢

A1”4

CourtDISMISSES WITH PREJUDICE Plaintiffs’ fraud claim againngkeimer for failure to state
a claim.

IT IS SO ORDERED
Dated: November 8, 2013 s/ James S. Gwin

JAMES S. GWIN
UNITED STATES DISTRICT JUDGE
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