Ross v. Commissioner of Social Security Doc. 22

UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF OHIO
EASTERN DIVISION

JENNIFER R. ROSS, )
Plaintiff, CASE NO. 1:13CV1515
V.
MAGISTRATE JUDGE GEORGE J.
CAROLYN W. COLVIN!, LIMBERT
ACTING COMMISSIONER OF )
SOCIAL SECURITY, )) MEMORANDUM OPINION AND ORDER
Defendant. )

Jennifer R. Ross (“Plaintiff"seeks judicial review of the final decision of Carolyn W.
Colvin (“Defendant”), Acting Commissioner of éhSocial Security Administration (“SSA”),
denying her application for Supplemental Secuntpme (“SSI”). ECF Dkt. #1. For the following
reasons, the Commissioner's decision is affirmed and Plaintiff's complaint is dismissed with
prejudice:

I PROCEDURAL AND FACTUAL HISTORY

On December 29, 2009, Plaintiff applied&3l, alleging disability beginning June 1, 2001.
ECF Dkt. #13 (“Tr.”) at 146, 242. The SSA denifthintiff's application initially and on
reconsideration. Tr. at 146-147. Plaintiff requestacadministrative hearing, which was held on
June 22, 2011. Tr. at 73-112. At the hearing, th@ adcepted the testimony of Plaintiff, who was
represented by counsel, and Thomas Nimbergecatiomal expert (“VE”). Plaintiff amended her
alleged onset date to December 29, 2009 at the hearing. Tr. at 77-78. On October 20, 2011, tl
ALJ issued a Decision denying béite Tr. at 151-159. Plaintifited a request for review, which
the Appeals Council denied on May 15, 2013. Tr. at 1-7.

On July 12, 2013, Plaintiff filed the instantitsseeking review of the Decision. ECF Dkt.
#1. On October 27, 2013, Plaintiff filed a broefthe merits. ECF Dkt. #18. On December 3, 2013,

'On February 14, 2013, Carolyn W. Colvin became the acting Commissioner of Social Security,
replacing Michael J. Astrue.
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with leave of Court, Defendant filed a brief the merits. ECF Dkt. #20. A reply brief was filed
on December 17, 2013. ECF Dkt. #21.
. SUMMARY OF RELEVANT PORTIONS OF THE ALJ'S DECISION

The ALJ determined that Plaintiff, who was forty-three years of age on the alleged onset
date, and forty-five years of a@t the hearing, suffered from chronic obstructive pulmonary disease
(“COPD"), status postinfarc[tion]-resolved, degeaieve disc disease, vertigo, anxiety, depression,
and borderline intellectual functioning, which qualified as severe impairments under 20 C.F.R.
8416.920(c). Tr. at 153. The ALJ further determined Blaintiff did not have an impairment or
combination of impairments that met or medically equaled one of the impairments listed in 20
C.F.R. Part404, Subpart P, Appendi2Q C.F.R. 88416.920(d), 416.925 and 416.926 (“Listings”).

Tr. at 153-154.

Next, the ALJ found that Plaintiff had thesr@ual functional capacity (“RFC”) to perform
less than a full range of sedentary work, dndd by 20 C.F.R. 416.967(a), that is, she can lift or
carry up to ten pounds occasionally and five pounds frequently; she can sit for eight hours in ar
eight-hour workday; she can stand or walktfoee hours in an eight-hour workday, but only for
fifteen minutes at a time; she can frequentiyhppsill, and handle, she can only occasionally bend;
she can perform simple, repetitive tasks, which involve few changes and limited interaction with
others; and her work environment mustte® from strict production quotas. Tr. at 155.

The ALJ ultimately concluded that, althouglaitiff could not perform her past work,
which was at the light or medium exertional level, she is able to perform the representative
occupations of polisher, sorter, and final assembfgtical. As a consequence, the ALJ found that
Plaintiff had not been under a disability as defined in the SSA and was not entitled to benefits.

. STEPS TO EVALUATE ENTITLEMENT TO SOCIAL SECURITY BENEFITS

An ALJ must proceed through the required sequential steps for evaluating entitlement to
benefits. These steps are:
1. An individual who is working and engaging in substantial gainful activity

will not be found to be “disabled” gardless of medical findings (20 C.F.R.
88 404.1520(b) and 416.920(b) (1992));



2. An individual who does not have a “severe impairment” will not be found to
be “disabled” (20 C.F.R. 88 404.1520(c) and 416.920(c) (1992));

3. If an individual is notwvorking and is suffering from a severe impairment
which meets the duration requirement, see 20 C.F.R. § 404.1509 and
416.909 (1992), and which meets or is equivalent to a listed impairment in
20 C.F.R. Pt. 404, Subpt. P, App. 1, a finding of disabled will be made
without consideration of vocational factors (20 C.F.R. 88 404.1520(d) and
416.920(d) (1992));

4. If an individual is capable of perfomg the kind of work he or she has done
in the past, a finding of “not disabled” must be made (20 C.F.R. 88
404.1520(e) and 416.920(e) (1992));

5. If an individual’s impairment is so severe as to preclude the performance of
the kind of work he or she has donehe past, other factors including age,
education, past work experience and residual functional capacity must be
considered to determine if other work can be performed (20 C.F.R. 88
404.1520(f) and 416.920(f) (1992)).

Hogg v. Sullivan987 F.2d 328, 332 (6th Cir. 1992). The claimant has the burden to go forward
with the evidence in the first four steps dnel Commissioner has the burden in the fifth sMpon
v. Sullivan 923 F.2d 1175, 1181 (6th Cir. 1990).

IV. STANDARD OF REVIEW

Under the Social Security Act, the ALJ weighs the evidence, resolves any conflicts, and
makes a determination of disability. This Court’s review of such a determination is limited in scope
by 8205 of the Act, which states that the “findilngthe Commissioner of Social Security as to any
fact, if supported by substantial evidence, shatidreclusive.” 42 U.S.C. 8405(g). Therefore, this
Court’s scope of review is limiteto determining whether substantial evidence supports the findings
of the Commissioner and whether the Commissioner applied the correct legal staAthaolsy.
Sullivan 905 F.2d 918, 922 {6Cir. 1990).

The substantial-evidence standard requires the Court to affirm the Commissioner’s findings
if they are supported by “such relevant evideasa reasonable mind might accept as adequate to
support a conclusion.Cole v. Astrug661 F.3d 931, 937, citingichardson v. Peraleg02 U.S.

389, 401, 91 S.Ct. 1420, 28 L.Ed.2d 842 (1971) (citation amittBubstantial evidence is defined
as “more than a scintilla of evadce but less than a preponderanBegers v. Comm’r of Soc. Sec.,
486 F.3d 234 (6tiCir. 2007). Accordingly, when substal evidence supports the ALJ’s denial

of benefits, that finding must be affirmed, evéa preponderance of the evidence exists in the
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record upon which the ALJ couldhve found plaintiff disabledl'he substantial evidence standard

creates a “zone of choice’ within which [an ALcAn act without the fear of court interference.”
Buxton v. Halter246 F.3d 762, 773 (6th Cir.2001). However, an ALJ’s failure to follow agency
rules and regulations “denotes a lack of sultgtbevidence, even where the conclusion of the ALJ
may be justified based upon the recor@dle, supraciting Blakely v. Comm’r of Soc. Seb81
F.3d 399, 407 (6th Cir.2009) (citations omitted).
V. ANALYSIS

Plaintiff advances two arguments in this eph First, Plaintiff contends that the ALJ
violated the treating physician rule when she dicgna controlling weight to the opinion of Samar
el-Sayegh, M.D., who asserted that Plaintiff wobédabsent from work at least three days per
month. Second, Plaintiff contends that the ALJ erred when she did not give proper consideratior
to the disability determination made by the Ohio Department of Job and Family Services

(“ODJFS”).

A. Medical evidence

On August 29, 2008, a CT scan of Plaintitiisin revealed a non-enhancing low density
area of left frontal lobe, most likely representingmote infarction or area of remote brain trauma.
Tr. at 448. On September 2, 2008, an MRI of tlaénanterpreted by Alison Pryce, M.D., revealed
an abnormality in the left frontal lobe predomitigmvithin the white matter, but did involve the
cortex, with slight mass effect @ahe body of the left lateral ventricle, and was felt to most likely
represent a subacute infarction of the left antesoebral artery territory. Tr. at 446. Further, there
were white matter changes indicating additional areas of small vessel ischemic change. Tr. at 44

Plaintiff was evaluated on September 2608, by board certified neurologist, Gary R.
Kutsikovich, M.D., regarding what he characterized“her recent stroke.” Tr. at 459. Plaintiff
described her history of right-sided symptowfsnumbness and weakness primarily in her legs,
headaches, and occasional dizziness. Tr. at 459. Although she reported improvement in he
symptoms since their onset about a month priorrdfeaxes were decreased at two of four in both
upper and lower extremities. Tr. at 459. He ndtexllocation of infarton shown on the MRI

correlated with her symptoms of right leg weakness and numbness. Tr. at 460. Dr. Kutsikovich
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prescribed daily aspirin therapy and scheduled a repeat study to evaluate any interval change. T
at 460.

On October 9, 2008, Dr. Kutsikovich noted tleatepeat MRI showed a resolving left
subacute ischemia in the left frontal lode. at 458. Plaintiff underwent an ultrasound of the
carotids which showed mild carotid artery diseadesd than fifty percent bilaterally, with pain in
the vertebral arteries and with left and right subelaatenosis of fifty to seventy-five percent. Tr.
at 458, 482. Dr. Kutsikovich’s impression was subataftdrontal lobe infarction, which appeared
to be improving, but required follow-up studies. Tr. at 458.

An MRI on November 25, 2008 revealed intergtlal’elopment of encephalomalacia in the
anterior body of the corpus callosum, and persistaat| foci of cortical enhancement, which were
likely the sequelae of a prior ischenevent, as well as, nonspecific foci of subcortical white matter
changes. Tr. at 481. She was doing well on thetmextollow-up appointments, and an MRI of the
brain on March 24, 2009 revealed interval progressitime remote ischemic change and resolution
of the abnormal enhancement. Tr. at 455, 4&hdtheless, on April 17, 2009, Plaintiff reported
occasional paresthesia of the left hand. Tr. at 454.

Plaintiff was seen by Daniel Hofius, D.@Gn May 26, 2009, with complaints of swelling in
both legs and numbness in the &in. Tr. at 640. On examination, she had +1 to 2/4 edema of the
bilateral lower extremities, but no erythema. Tr. at 640. She was diagnosed with cubital tunnel
syndrome. Tr. at 640. In June of 2009, she was trdatdeft otitis media and lumbar sprain. Tr.
at 638.

On September 24, 2009, Plafhtreported depression and anger problems to Daniel
Modarelli, D.O. as well as pain in the back of titead/neck area. She also complained of recurring
diarrhea that had been present for a long tifineat 635. She was treated for chronic diarrhea,
depression, and chronic neck pain, with prigsions for Zoloft andibuprofen Tr. at 635. On
September 25, 2009, she was seen by Dr. Hofius for complaints of facial problems and treatmer
for influenza. Tr. at 646. On October 15, 2009ififf reported she had stopped Zoloft due to

having chest tightness and cough, and she was started on Lexapro for depression.



Plaintiff was seen at Memorial Hospital @Eneva in the Emergency Medical Services on
October 3, 2009, with complaints of rapid heartbeat. Tr. at 533. The assessment was palpitatior
likely due to medication side effect to Zoldft. at 536, 542. An EKG shad inferior infarction,
age undetermined. Tr. at 539. She was prescribedritt address palpitations in the future. Tr.
at 542.

Plaintiff received refills of Lexapro on Novemt®, 2009, when she was treated for left otitis
media. Tr. at 633. On Novemb&®, 2009, she was treated bilateral serous otitis media. Tr. at 632.
Plaintiff was seen by Dr. Hofius on December 2009, with complaint of back pain for several
days after lifting boxes the previous week. Ti63t. The assessment was lumbosacral sprain with
tenderness and spasms noted in the lumbar ared.631. She received anaation of Toradol and
prescription for Flexeril. Tr. at 631.

On December 20, 2009, Plaintiff returned toehgergency room with complaints of back
pain, which had started in the past week aftertsld been active getting ready for Christmas. Tr.
at 510. She rated her pain as severe at ninefoeih on the pain scale. Tr. at 509, 510. Dr. Hofius
had prescribed Flexeril and Ultram earlier in week, but she said it was not helping. Tr. at 510.
Christian Halloran, M.D., prescribed Percocet fardwmite low back pain and also diagnosed a fever
of unknown origin. Tr. at 510. Disctge instructions included a restriction against lifting anything
over fifteen pounds until all pain subsided. Tr. at 517.

Plaintiff was consultatively examined IRichard Halas, M.A., on February 26, 2010, at
which time she related being held back twicelementary school, before being placed in special
education classes, and always maintaining below average grades. Tr. at 711. Her most rece
employment was working as a dishwasher at LéidviBarty Center. She reported that, after two
weekends, she was terminated because shewatoiv. Tr. at 712. She had three daughters, ages
fourteen, seventeen, and nineteen. Tr. at 711.

Dr. Halas noted that at the time of the intew; Plaintiff was disheveled and unkempt. Tr.
at 712. Her grooming was assessed as beowy pnd below average. Tr. at 712. She was
cooperative and appropriately motivated, but she iklata rather flat, tems and anxious way. Tr.

at 712. Her speech pattern was slow, hesitantcanstricted, with short, specific, goal-oriented
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answers. Tr. at 712. She hadrsficant poverty of speech and amount of eye contact was poor,
looking down instead of at the examiner. Tr. at Bl& was frequently tearful during the interview
and she reported crying spells. &t 713. Her affect was flahd shallow, and her mood reflected
depression, though she denied any thoughts of huméirself or others. Tr. at 713. Her psychomotor
activity was reflected retardation. Tr. at 713. Sheegally showed a relatively high level of anxiety
and was prone towards fidgeting. atr.713. Her hands trembled while extended in front of her, and
were damp and cold at the conclusion of the appointment. Tr. at 713.

Dr. Halas opined that Plaintiff seemed termseious, and apprehensive, but not specifically
phobic. Tr. at 713. She had no history of hallutores or paranoid ideamns. Tr. at 713. She was
reasonably well-oriented to time, place, and perisoher memory for past events was limited. Tr.
at 714. Her short-term memory functioning levelseMgelow average as she was able to recall two
of three items after five minutesr. at 714. She could do simmalculations, but was unable to do
serial sevens; her thinking was far more concrete than abstract; she could not understand two simg
proverbs; and her concentration skills were limited to four digits forward. Tr. at 714. Her general
intelligence level was estimated to be in the extremely low range. Tr. at 714.

Dr. Halas administered a Wechsler Aduitelligence Scale-Fourth Edition on which the
claimant obtained a verbal comprehension xndé 61, a perceptual reasoning index of 58, a
working memory index of 60, a processing speelgx of 62, and a full scale 1Q of 54. Tr. at 717.
These scores were considered valid and pldathtiff within the extremely low range of
intelligence. Tr. at 714. Her concentration skills were significantly below average as was current
fund of information. Tr. at 714. These scores wedécative of both valid and accurate measure of
her true overall long-term functioning and academic potentialities and were consistent with her
previous academic backgrounds, school failures, and placement in special classes. Tr. at 714.

Dr. Halas’ diagnoses were degsive disorder, anxiety dister, dementia, and borderline
intellectual functioning. Tr. at 715. He specificallgted she was not being given the diagnosis of
mild mental retardation because she had passed a driver’s license test and worked competitively
the past. Tr. at 715. He assessed a Glolsaslegsment of Functioning (“GAF”) score of 45,

indicative of serious symptoms. Tr. at 715.
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Following the consultative examination in Feary of 2010, Dr. Halas assessed Plaintiff's
work-related mental abilities as follows: He cam#d that Plaintiff had a marked impairment in
her ability to understand, remember, and follow instructions; a marked impairment in ability to
maintain attention and concentration to perfeimple, repetitive tasks; a marked impairment ability
to relate to others, including fellow workers angarvisors; and a marked impairment in ability to
withstand the stresses and pressures associdtechast day-to-day work. Tr. at 716. Dr. Halas
further opined that Plaintiff's psychologicaldemotional problems would likely become quickly
exacerbated under the pressures of a normal work setting. Tr. at 716.

Plaintiff was seen by John Baron, M.D., onyM&, 2010, with complaints of chronic cough
and shortness of breath, and dyspnea on moderatgon. Tr. at 881. She weighed 234 pounds. Tr.
at 881. On May 24, 2010, Plaintiff underwent pulnmyrfanction studies due to chronic cough at
which time she was 67 inches tall and weighed 232 pounds. Tr. at 866. Forced expiratory volum
in one second was 1.76L or 55% of predicted, and the forced expiratory volume in one
second/forced vital capacity ratio was decreased. Tr. at 866. There was no significant response
bronchodilators and her total lung capacity was moderately reduced. Tr. at 866.

The foregoing results were interpreted as shgw moderate mixed ventilator impairment,
with the restrictive component being moderate and in a pattern suggestive of obesity-relatec
restriction. Tr. at 867. The findings were consisteitt diagnosis of chronic obstructive pulmonary
disease or possible concomitant restrictivecpss. Tr. at 867. Dr. Baron prescribed Advair,
Albuterol, and Nicotine patches to help her stop smoking. Tr. at 878.

Plaintiff was seen by Raimantas Drublio¥&D. at the Geneva Clinic on July 20, 2010,
with complaints of malaise, fatigue, tiredness, weakness, chronic obstructive pulmonary disease
depression, dyslipidemia, and history of ceosbscular accident/mini-stroke. Tr. at 911. She
reported urinary incontinence and severe back pain. Tr. at 911. On examination, she had lumbe
spine tenderness. Tr. at 911. Dr. Drublioniséased her Lexapro for depression, and prescribed
VESIcare for urinary incontinence, as well as Advair/Ventolin for chronic obstructive pulmonary

disease. Tr. at 911.



Plaintiff was treated in the emergency roemAugust 6, 2010, for complaints of back pain,
with x-rays showing degenerative osteophytethatmid and lower thoracic vertebral body end
plates. Tr. at 826, and degenerative changes inriigaluspine with loss of ¢ height at L4-5. Tr.
at 827.

Plaintiff sought counseling saces on September 13, 2010, due to depression related to the
financial stress on losing her daughter’s disability benefits as a source of income. Tr. at 927. He
youngest daughter had moved in with one ofrRiffiis friends. Tr. at 927. She presented with
blunted affect, minimal eye contact, and she wa#dgt to answer some questions, but willing to
answer most. Tr. at 927. On September 27, 2010eploeted she had moved into her father’s house
and she had a full affect and good eye contact. Tr. at 926.

On September 28, 2010, Dr. Drublionis, M.@onducted a complete physical examination
and complete medical records review at the reqpfdse Ashtabula County Department of Job and
Family Services. Tr. at 745. On examinatiBhgintiff was 5’7" tall and weighed 222 pounds; her
back had restricted range of motion; and shduradar tenderness. Tr. at 745. Dr. Drublionis listed
her medical conditions to include depression, diddimia,spine degeneragidisc disease (thoracic
spine and lumbar spine); urinary incontinend&onic obstructive pulmonary disease; allergies;
sciatica; insomnia; metabolic syndrome; and ingelanstance. Tr. at 745. Her medications included
Lexapro, aspirin, VESIcare, Advair, Ventolin, Naproxen, Allegra, Vicodin, Lovastatin, and Ambien.
Tr. at 745.

Dr. Drublionis went on to assess her physiaattional capacity as follows: the ability to
stand/walk about two to three hours in an eight-kwarkday, but for no more than fifteen to twenty
minutes at a time without interruption; the abitiyift up to five pounds frequently and ten pounds
occasionally; a markedly limited ability to bend; and a moderately limited ability to push/pull or
reach. Tr. at 746.

On October 13, 2010, Plaintiff underwent a gsgtric evaluation by treating physician, Dr.
El-Sayegh, at which time she reported experiensawgre depression over the last year. Tr. at 923.
Her medications were Lexapro, VESIcare, Advair, Lovastatin, Baby Aspirin, and Vicodin Tr. at 923.

Plaintiff had a blunted affect and did not elaberi&t her answers. She reported being in special
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education classes because she was “slow.” Tr. at 924. Dr. EI-Sayegh recommended she contini
Lexapro and recommended weekly individualieseling. Tr. at 925. Dgmoses were anxiety
disorder, not otherwise specified and borderlineliectual functioning. Plaintiff was assigned a
GAF score of 50. Tr. at 924-925.

Plaintiff was treated by DiDrublionis for sinusitis olNovember 15, 2010. Tr. at 906. On
December 28, 2010, Dr. Drublionis saw the claimant for regular check-up on her depression
allergies, urinary incontinence, chronic obstructive pulmonary disease/asthma, lumbar spine
degenerative disc disease and lumbago/severe pain, insomnia, and dyslipidemia. Tr. at 905. C
August 2, 2011, Dr. Drublionis not&daintiff presented with multiple complaints, including severe
mid to lower back pain, for which she was prescribed Percocet. Tr. at 951.

Plaintiff was seen for counseling by Pa&i®ichmond, PC, on a regular basis beginning
September 13, 2010 for treatment of depression and improved coping skills. Tr. at 913-927. On ;
panic and anxiety disorder questionnairenpteted on June 15, 2011, Ms. Richmond reported she
had been counseling Plaintiff two times per momthat 932. Ms. Richmond indicated that Plaintiff
had been observed to be depressed; to havedeelf guilt or worthlessness; and to have difficulty
handling stress. Tr. at 932. Further, she estimRlzidtiff would have a pac attack about once a
month and that her activities of daily living were markedly restricted by her mental issues. Tr. at
932. Marked was defined as “serious limitation, severely limit[ing] the ability to function (i.e. on
task 48%-82% in an eight-hour workday.”)

Ms. Richmond noted Plaintiff had shown sigrigecurrent and intrusive recollections of
traumatic experiences which were a source of athdistress and that she had a marked degree of
limitation in the ability to maintain social functiorg and to interact appropriately with the general
public. Tr. at 933. Ms. Richmond commented that ttudiscussions and processing Plaintiff's
previous traumas, she had noticed “issues with anxiety.” Plaintiff had reported issues with
depression that prevented her from being able to perform activities of daily living. Tr. at 933.

On a third-party questionnaire, Ms. Richmond reported symptoms included loss of interest

in almost all activities, feelings of guilt or witblessness, and decreased energy. Tr. at 936. She
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reiterated her opinion that Plaintiff had markieditations in activities of daily living and marked
limitations in social functioning. Tr. at 937.

On a sleep disorder questionnaire, MshHrRiond noted Plaintiff had nightmares which
affected her sleep. Tr. at 938. Associated dpmpg were drowsiness, extreme fatigue, and
depression. Tr. at 938. Ms. Richmond opined that Plaintiff's depression hindered her from taking
care of herself due to lack ofotivation to complete activities of daily living. Tr. at 939. It was
noted Plaintiff had difficulty stayig focused and could get off taglpeatedly, and that she did have
difficulty interacting with others. Tr. at 939.

OnJuly 1, 2011, Dr. Drublionis perted he was treating theaghant for degenerative disc
disease in the mid and lower thoracic spine andriiggéive changes in the lumbar spine. Tr. at 929.
Plaintiff had reported back paiand he had observed middle andédo back tenderness. Tr. at 929.

Dr. Drublionis opined the pain was of an intensityl persistence that affected Plaintiff’s ability to

do work-related activities due to pain with lifting and bending. Tr. at 929. He also noted she had
depression as a possible psychological compoherat 929. Dr. Drublionis felt her pain would
frequently be severe enough to interfere with attention and concentration. Tr. at 929.

On July 20, 2011, Dr. EI-Sayegh, completedrctional assessment in which he reported
Plaintiff's diagnosis was anxiety disorder. Bt 944. On the five point scale of none, mild,
moderate, marked, and extrefigy,. El-Sayegh opined Plaintiff haah extreme degree of restriction
of daily activities; e.g., the ability to attend megs (church, etc.), socialize with friends/neighbors,
etc. Tr. at 943. Dr. El-Sayegh opined she had a nateldegree of restriction in the areas of ability
to relate to other people; ability to maintaoncentration and attention for extended periods; and
the ability to perform activities with a schedule, maintain regular attendance, and be punctual. Tr.
at 943. Additionally, she was found to have moderate limitations in the ability to respond

appropriately to supervision, co-workers, customawyk pressures, to changes in the work place,

*The assessment defined moderate as a “significant limitation (i.e. on task 82% - 88% in an eight-houl
work day),” and extreme as a “major limitation with rezful ability to function (i.e. on task 0% -48% in an
eight-hour work day.”
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to perform complex, repetitive or varied tasks, amdehave in an emotionally stable manner. Tr.
at 943-944.

Dr. ElI-Sayegh opined that these limitations had been present since at least December 2¢
2009 and that her condition would likely deteriorate if she was placed under stress, especially the
of ajob. Tr. at 944. Finally, Dr. EI-Sayegh opinedttbn average the claimant could be anticipated
to be absent from work more than three times a month. Tr. at 944.

On October 10, 2011, Ms. Richmond noted PI#istill had days where she was sad and
upset. Tr. at 1043. It is important to note ttle# ALJ did not consider the treatment records
summarized from this point forward because note® generated after the hearing. The additional
information was made a part of the record before the Appeal Council. Plaintiff was seen by Dr.
El-Sayegh on October 25, 2011, for a medicationlchetonvhich time she reported she felt better,
but she still occasionally got anxious or upséhwthers. Tr. at 1042. She was instructed to
continue on Lexapro. Tr. at 1042.

Plaintiff had her initial visit with Tracyicard, QMHS, on December 2, 2011. Tr. at 1033.
When seen for medication check by Dr. EI-Sayegh on December 22, 2011, she had a constricte
affect and she reported having occasional cryietjspr'r. at 1029. She was to continue on Lexapro
and Celexa was started. Tr. at 1029.

On March 7, 2012, Dr. EI-Sayegh noted Pldimiad not been taking Lexapro and had been
more down, depressed, and anxious. Tr. at 1020dighw®ot like Celexa and wanted to return to
Lexapro. Tr. at 1020. She had a constrictedcffTr. at 1020. She saw Dr. El-Sayegh again on
April 12, 2012, at which time she was doing better on Lexapro, but she continued to have som
crying spells related to relationship problemth her boyfriend. Tr. at 1011. Dr. EI-Sayegh noted
her affect was blunted wheseen on May 21, 2012, but she felt Lexapro was helping. Tr. at 1003.
Plaintiff still experienced occasional anxiety and a depressed mood. Tr. at 1003.

On January 9, 2012, Plaintiff complained of shortness of breath, cough, and overactive
bladder, and she was to continue on her medigsifior these problems. Tr. at 946. She weighed
238 pounds. Tr. at 946. She weidt#7 pounds on February 7, 201@ &he was seen about once
a month for follow-up and refills. Tr. at 64-69. On July 2, 2012, Dr. Drublionis prescribed
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Oxybuynin for urinary incontinence and Percoaed &laprosyn for her degenerative disc disease
of the lumbar spine. Tr. at 64.

Plaintiff was hospitalized at University Hospitals Case Medical Center from August 21,
2012, through September 21, 2012, due to left middle cerebral artery stroke, status post lef
frontotemporoparietal hemicraniectomy/durapfa€in August 20, 2012; right-sided hemiplegia;
dysphagia status post percutaneous endoscopic gastrostomy tube placement on August 15, 20:
spasticity; right lower extremities deep vein thimsis involving the soleal vein; hypertension; and
borderline diabetes mellitus. Tr. at 12. It wasedathat Plaintiff was unresponsive at the time of
admission and she had a history of left frontadkst in 2000. Tr. at 12. At the time of discharge,
Plaintiff was awake and alert, but she still hadriicant expressive aphasia.” Tr. at 12-13. During
a central nervous system examination, Plaintiff still had right-sided hemiplegia and she
requiredmaximum assistance for dressing the l@xgemities. Tr. at 13. Wheelchair mobility was
recommended for home as she was very reliant on hand rails when walking. Tr. at 17.

Plaintiff’'s regular mental health tremént continued, and on August 24, 2012, it was
reported Plaintiff had sufferedséroke. Tr. at 977. On October®)12, Ms. Picard noted Plaintiff
was unable to communicate clearly and the onlgdwmderstood was “no.” Tr. at 970. The stroke
had affected the right side loér body and she was unable to hgtea to sign her name on release
forms. Tr. at 970. Plaintiff's daughter built ama to allow Plaintiff access to the house via
wheelchair as she was not able to ambulateatf¥70. She was still unable to respond with clarity
other than saying “no” when telephorentact was made on October 10, 2012. Tr. at 967.

Dr. Drublionis noted on October 12, 2012, thaintiff was seen status post acute
cerebrovascular accident status post craniotomy with right hemiparesis and prolonged
hospitalization. Tr. at 62. On examination, she fhigisk hemiparesis. Tr. at 62. Plaintiff requested
prescriptions for adult diapers, cleansing wipes and wheelchair. Tr. at 62.

B. State Agency Assessments

On March 10, 2010, W. Jerry McCloud, M.D., a State agency medical consultant, reviewed
the record and found that Plaintiff did not hav@hysical impairment that could be considered

“severe,” specifically stating there was nad@nce of a stroke in August 2009, and no Medical
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Source Statement to assign weight. Tr. at 722s&Hindings were affirmed upon reconsideration
by another State agency medical consujlt@mdi Hill, M.D., on June 9, 2010. Tr. at 742.

On March 11, 2010, a State agency medicalwtenst, Vicki Warren Ph.D., concluded that
Plaintiff was capable of simple repetitive tagkth few changes, no strict production quotas, and
limited interaction with others Tr. at 725. .DNVarren discredited the opinion of consultative
examiner, Dr. Halas, by saying the marked limitations were inconsistent with the claimant’s ability
to obtain a driver’s license, shop, care for heldeén, cook, and maintain friendships. Tr. at 725.
Severe impairments considered included demantiatherwise specified; depressive disorder, not
otherwise specified; borderline intellectual functiapiand anxiety disorder, not otherwise specified
and she was assessed no more than moderate limitations in maintaining social functioning and i
maintaining concentration persistence or pdceat 727-737. These fimtfys were affirmed upon
reconsideration by another State agency meda#ultant, Jennifer Sain, Psy.D., on June 4, 2010
Tr. at 741.

C. Hearing testimony

At the hearing, Plaintiff testified that shelied upon her middle child’s disability benefits
to pay her monthly bills, but that when her maldhild reached eighteen years of age, she moved
from Plaintiff's home to live with a fried. Tr. at 86-87. Platiff's youngest daughtéwas taken
in by the same friend because Plaintiff lostdwmirce of household income. Plaintiff currently lives
with her father. Tr. aB88. Plaintiff cooks for her fathebut he cleans the house and washes the
laundry. Tr. at 89. Plaintiff is able to drive, but does not own a car.

Plaintiff arises at 5:00 or 6:00 a.m. and degainly, nothing really”all day. Tr. at 89. She
sits for twenty minutes here and there and then walks around the house to ease her back pain. -
at 90.

When asked why she cannot work, Plaintiff samt she does not have the strength she once
had in her right side. Tr. at 90. She furthetifies that she had not worked since she suffered the
stroke in 2008. Tr. at 91. Although she can stiltewvith her right handRlaintiff has difficulty

3Plaintiff's oldest daughter is twenty one years of age and no longer lives at home
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holding heavy things, for example, a gallon ofkuniith her right hand. When asked for additional
reasons why she cannot work, Plaintiff respondetlat’s all | can think ofight now.” Tr .at 92.

Plaintiff testified that she experiencesgter difficulty understanding things since she
suffered the stroke in 2008. Tr.98. She further testified that she could not handle the pressures
and demands of a work place. Tr. at 97. Plaintiff cries three or four times per day. Tr. at 98. She
testified that she often crider one or two hours, and sometimes she cries all day. Lexapro
sometimes helps Plaintiff function. Tr. at 99.

At the hearing, Plaintiff testified that shesiareathing problems and that she struggles with
urinary incontinence. Tr. at 100. She further testithat she experiences ten incidents of urinary
incontinence per day. Despite her breathing problétaintiff smokes one pack of cigarettes per
day. Tr. at 102.

D. The ALJ’s Decision

The ALJ determined that the longitudinal eemte in the record did not support the various
conclusions that Plaiiff had marked limitations in her ability to perform her daily activities of
living.* The ALJ relied upon Plaintiff's testimony aethearing, as well as a functional report dated
May 18, 2010, to show that Plaintiff was only modeaimpaired in her ability to perform her
activities of daily living. In the functional report, Plaintiff wrote that she visits friends, cleans her
home, watches television, attends her children’s softball games, cares for her children and the famil
dog. Tr. at 402. Atthe hearing, Plaintifftited that she cooked meals for her father.

Based upon the foregoing evidence, the ALJ dised Plaintiff's 1Q sores and GAF scores
(which she characterized as “snapshot[s] in time”) because they were not indicative of Plaintiff's
“general psychological functioning.” Tr. at 156.stead, the ALJ gave great weight to the opinion
of file reviewing physician, Dr. Warren, who opinttht Plaintiff retained the ability to perform
simple, repetitive tasks involving few changes and limited interaction with others, in a work
environment free from strict production quotahe ALJ found that Dr. Warren’s opinion was

consistent with the medical evidence as a whole.

*Plaintiff does not challenge the ALJ’s concluss with respect to her physical impairments.
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In crediting Dr. Warren’s opinion, the ALJ gave littleight to the opinion of Dr. EI-Sayegh.
Dr. El-Sayegh opined that Plaintiff's had extrelin@tations with her activities of daily living and
opined that she would likely be absent from watheast three days per month. The ALJ wrote,
“[Dr. EI-Sayegh’s] statement regarding [Plaintiff's] activities of daily living runs contra to her actual
abilities. However, his remaining findings (moderate limitations in all other areas) support several
of the limitations contained within the above residual functional capacity.” Tr. at 157.

The ALJ likewise gave little weight to the opinion of consulting examiner, Dr. Halas. Dr.
Halas opined that Plaintiff was markedly limitadher abilities to understand, remember, and follow
instructions, relate to others, maintain attention and concentrationdopsrple repetitive tasks,
and withstand the stress and pressures assowdlteday-to-day work. The ALJ opined that Dr.
Halas’ opinion was “completely inconsistent wikte record,” citing Plaintiff's ability to perform
her activities of daily living. Tr. at 157. Dr. Halas’ opinion is also at odds with the opinion of the
treating physician, Dr. El-Sayegh, who found only moderate limitations in the foregoing areas.

The ALJ also rejected Ms. Richmond’s opinioattRlaintiff has marked limitations with her
activities of daily living and social functioning. Because Ms. Richmond’s opinion was “so
inconsistent with the record,” the ALJ alBkewise afforded little weight to Ms. Richmond’s
arthritis and sleep disturbance questionnaires. Tr. at 157.

E. Treating Physician Rule

An ALJ must adhere to certain standardewheviewing medical evidence in support of a
claim for social security. Most importantly, tA&J must generally give greater deference to the
opinions of the claimant’s treating physicianartiio those of non-treating physicians. SSR 96-2p,
1996 WL 374188 (July 2, 1996)Vilson 378 F.3d at 544. A presumption exists that the opinion
of a treating physician is entitled to great defereride.Rogers, supraat 243 (6th Cir. 2007). If
that presumption is not rebutted, the ALJ maf$brd controlling weight to the opinion of the
treating physician if that opinion regarding the nature and severity of a claimant’s conditions is
“well-supported by medically acceptable clinical and laboratory diagnostic techniques and is not

inconsistent with other substantial evidence in [the] case redalithdn,378 F.3d at 544.
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When an ALJ determines that a treating physician’s opinion is not entitled to controlling
weight, he must consider the following factorsletermining the weight to give to that opinion:
the length, frequency, nature, and extent ef tileatment relationship; the supportability and
consistency of the physician’s conclusions; the specialization of the physician; and any other
relevant factors.d.

If an ALJ decides to discount or rejed¢t@ating physician’s opinion, he must provide “good
reasons” for doing so. SSR 96-2p. The ALJ mustige reasons that are “sufficiently specific to
make clear to any subsequentiesvers the weight the adjudicator gave to the treating source’s
medical opinion and the reasons for that weidht."This allows a claimant to understand how his
case is determined, especially when he knows that his treating physician has deemed him disabilc
and he may therefore “ ‘be bewildered when told by an administrative bureaucracy that he is not
unless some reason for the agency’s decision is supplidlilsonv. Commisioner of Social
Security,378 F.3d 541, 544 {&Cir.2004) quotingSnell v. Apfel177 F.3d 128, 134 (2d Cir.1999).
Further, it “ensures that the ALJ applies thettrggphysician rule and permits meaningful appellate
review of the ALJ’s aplcation of the rule.” Id. If an ALJ fails to explain why he rejected or
discounted the opinions and how teesasons affected the weiglstorded the opinions, this Court
must find that substantial evidence is lagki “even where the conclusion of the ALJ may be
justified based upon the recordRdgers v. Commisioner of Social Secud86 F.3d 234, 243 {6
Cir.2007), citingWilson 378 F.3d at 544.

On the other hand, “opinions from nontregtand nonexamining sources are never assessed
for ‘controlling weight.” ”Gayheart v. Comm’r of Soc. Se£10 F.3d 365, 376 {&Cir. 2013). The
Commissioner instead weighs these opinions bas#te@xamining relationship (or lack thereof),
specialization, consistency, and supportability,dnly if a treating-source opinion is not deemed
controlling. 1d. citing 20 C.F.R. 8404.1527(c). Other factors “alntend to support or contradict
the opinion” may be considered in assessing any type of medical opinidn.citing
§404.1527(c)(6).

In Gayheart the Sixth Circuit recognized that conflicting substantial evidence must consist

of “more than the medical opinions of the nontreating and nonexamining doctors.” The Sixth
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Circuit reasoned that “[o]therwise the treating-pbigs rule would have no practical force because
the treating source’s opinion would have controliegght only when the other sources agreed with
that opinion.”Gayheartat 377. However, “[tlhe determination of disability is [ultimately] the
prerogative of the [Commissioner], not the treating physicMainer v. Comm’r of Soc. Se875

F.3d 387, 390 (6th Cir. 2004) quotirtdarris v. Heckler 756 F.2d 431, 435 (6th Cir.1985).

Plaintiff contends that the ALJ erred in gigilittle weight to the opinion of Dr. EI-Sayegh
regarding Plaintiff's alleged inability to maintgmnoper attendance at work. The ALJ rejected Dr.
El-Sayegh’s opinion because there was no evidamdbe record to show that Plaintiff had
attendance problems in her past work or with medical appointments. Of equal import, Dr. El-
Sayegh’s opinion was at odds witls own functional assessment that Plaintiff's anxiety disorder
created only moderate limitations with respechéo ability to relate to other people; ability to
maintain concentration and attention for extended periods; and the ability to perform activities
within a schedule, maintain regular attendaacel be punctual. Tr. 843. Additionally, Dr. EI-
Sayegh concluded that Plaintiff had moderate limitations in the ability to respond appropriately to
supervision, co-workers, customary work pressures, to changes in the work place, to perforn

complex, repetitive or varied tasks, and to behave in an emotionally stable manner Tr. at 943-944

The only area is which Dr. EI-Sayegh assesse@meirestriction was in Plaintiff’'s activities of
daily living. However, the ALJ properly concludtmt the evidence in the record contravened Dr.
El-Sayegh’s opinion regarding Plaintiff’s abilityperform her activities alaily living. Therefore
the ALJ did not err in giving littleveight to Dr. EI-Sayegh’s opian regarding Plaintiff’s ability to

regularly attend at work.

E. ODJFES Finding of Disability

Social Security Ruling (“SSR”) 06-03p reads, in pertinent part:

Under sections 221 and 1633 of the Act, only a State agency or the Commissioner
can make a determination based on Social Security law that you are blind or
disabled. Ourregulations at 20 CE®4.1527(e) and 416.927(e) make clear that the
final responsibility for deciding certain isss} such as whether you are disabled, is
reserved to the Commissioner (see also SSR 96-5p, “Titles Il and XVI: Medical
Source Opinions on Issues Reserved to the Commissioner”). However, we are
required to evaluate all the evidence in the case record that may have a bearing on
our determination or decision of disability, including decisions by other
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governmental and nongovernmental agencies (20 CFR 404.1512(b)(5) and
416.912(b)(5)).

Therefore, evidence of a disability decision by another governmental or
nongovernmental agency cannot be ignored and must be considered. These
decisions, and the evidence used to nihkse decisions, may provide insight into

the individual's mental and physical impaient(s) and show the degree of disability
determined by these agencies based on their rules. We will evaluate the opinion
evidence from medical sources, as well as “non-medical sources” who have had
contact with the individual in their prafsional capacity, used by other agencies, that
are in our case record, in accordance with 20 CFR 404.1527, 416.927, Social
Security Rulings 96-2p and 96-5p, and the applicable factors listed above in the
section “Factors for Weighing Opinion Evidence.”

Because the ultimate responsibility for determining whether an individual is disabled
under Social Security law rests with the Commissioner, we are not bound by
disability decisions by other governmental and nongovernmental agencies. In
addition, because other agencies maP/ aﬂﬂl&rent rules and standards than we do
for determining whether an individual is disabled, this may limit the relevance of a
determination of disability made by anathgency. However, the adjudicator should
explain the consideration given to thedecisions in the notice of decision for
hearing cases and in the case record for initial and reconsideration cases.
SSR 06-03p, 2006 WL 2329939. (Emphasis added). Wladnating the opinionsf other agencies,
including determinations made by the Ohio Depantinoé Jobs and Family Services, an ALJ must
explain the weight given to the opinion of the s@uor ensure that the discussion of the evidence
allows a subsequent reviewer to follow the Alr&asoning if the opinion médave an effect on the

outcome of the case. SE€euse v. Comm’r of Soc. Seb02 F.3d 532, 541 (6th Cir. 2007).

On October 19, 2010, Plaintiff wdound to meet the requirements of Listing 3.02B for
chronic pulmonary insufficiency since August 2010, by the County Medical Services Unit of the
Ohio Department of Jobs and Family Seeg. Tr. at 886-887. At the hearing, the ALJ
acknowledged the ODJFS finding, bexplained that she was not bound by the state agency

decision.

The Listings are a regulatory device usedtreamline the decision-making process by
identifying claimants whose medical impairments so severe that they would be found disabled
regardless of their vocational background. 20 C.F.R. 8§ 416.9%bayan v. Zebleyd93 U.S. 521,

532 (1990). The medical criteria defining the listed impairments are appropriately set at a highet

level than the statutory standard for disabiliBebley 493 U.S. at 528-532. To be found
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presumptively disabled, a claimant must show that all of the criteria for a listing have been met. 2(
C.F.R.8416.925(c)(3) (emphasis add&e&hley 493 U.S. at 530. Plaintiffears the burden of proof

to present evidence that an impairment or combination of impairments meets or equals a liste
impairment by presenting medical findings equas@verity to all the criteria for the one most

similar listed impairment. 20 C.F.R. § 416.9Z@épley 493 U.S. at 531.

Here the ALJ specifically considered ListiB@2 and found that Plaintiff did not meet the
criteria. With regard to Listing 3.02, the ALJ notedt the record failed to demonstrate the FEV1,
FCV, single breath DLCO, arterinlood gas, or P02 values necessary to satisfy the requirements
of Listing 3.02. Tr. at 154. The ALJ further ackdedged that no physician of record opined that
Plaintiff met or equaled Listing 3.02 or anyhet Listing. Plaintiff has not met her burden of
demonstrating that this analysis was in errather she merely pais to another government

agency’s finding with no medical analysis.

Listing 3.02(B) provides that Plaintiff, givdrer height of 67 inches, would need an FVC
equal to or less than 1.55. However, Plaintiff's pulmonary function test showed that she had ar
FEVI which was 1.76 L (55% predicated), drat FVC pre was 2.64 and post was 2.60.Tr. at 866,
869; 20 C.F.R. Part 404, Subpart P., App. 1, his8.02B. Plaintiff has offered no evidence that
shows that she had an FVC equal to or less1t&mor that the condition lasted for twelve months
or more. Accordingly, even assumiagguendathat the ALJ erred in not addressing the ODJFS
finding in the Decision, it was harmless, as it would not have changed the outcome based on th

evidence of record.

V1. CONCLUSION

For the foregoing reasons, the Commissioner’s decision is AFFIRMED and Plaintiff's

complaint is DISMISSED with prejudice.

DATE: September 29, 2014
/s/George J. Limbert
GEORGE J. LIMBERT
UNITED STATES MAGISTRATE JUDGE
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