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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OHIO
EASTERNDIVISION

CATHERINE PENA CASE NO. 1:13CV01590

P laintiff,

MAGISTRATE JUDGE
KATHLEEN B. BURKE

V.

COMMISSIONER OF SOCIAL
SECURITY ADMINISTRATION,
MEMORANDUM OPINION & ORDER

Defendant.

Plaintiff Catherine Pené'Plaintiff” or “Pend) seeks judicial review of the final decision
of Defendant Commissioner of Social Security (“Commissionegfythg ferapplication for
disability insurance benefits (“DIB”)Doc. 1. This Court has jurisdiction pursuan#foU.S.C.

8§ 405(g) This case is before the undersigned Magistrate Judge pursuant to the cotigent of
parties. Doc. 11

For the reasons stated beldiwe Commissioner’s ekcisionis AFFIRMED .

I. Procedural History
Pendiled herappication for DIB on January 21, 201@&lleging a disabilty onset date of
January 152010" Tr.112, 114, 13A37 Stealeged disabiity based @houlder pain post
rotator cuff surgery extending to her neck and arms. Tr. ABter denias by the stée agency
inttially (Tr. 5256) and on reconsideratio(ilr. 60-65), Penarequested an administrative
hearing Tr. 66. A hearing was held before Athistrative Law Judg&/alencia Jarvi{“ALJ")

on November 172011. Tr.25-49.

! Pena previously filed an application for DIB on Septembg?@D. Tr. 104.
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In herDecember 302011, decision(Tr. 7-24), the ALJ determined thd&ena’sesidual
functional capacity (“RFC”) did not prevengtfrom performing work existing in significant
numbers in the national econgmye.,she was not disabledTr. 19. Penarequested review of
the ALJ’s decision by the Appeals Councilr. 6. OnJune 52013 the Appeals Council denied
Pena’sequest for review, making the ALJ’s decision the final decision of the Gsioner.

Tr. 1-5

[l. Evidence

A. Personaland Vocational Evidence
Pena waborn in 1957and wa$2 years old omeralleged disability onset daté
January 15, 2010Tr. 18, 194 From December 1986 through January 2010, Pena worked as a
clerk for the United Sttes Postal Service. Tr. 132n January 2010, Pena was granted
disability through the United States Postal Service. Tr. 37.
B. Medical Evidence related to Plaintiffs Physical Impairments 2

Shoulder pain. Stephen Cheng, M.D., Pena’s orthopedic surgeon, performed

arthroscopic rotator cuff repaurgeryon her right Boulder in 2006 andlerleft shoulder in

2007. Tr. 230, 6448. In January 2008, Manhal A. Ghanma, M.D., examined Pena for the
Bureau of Workers’ Compensation. Tr. 408. Upon examination, he observed “evidence of
slight limitation of full range of motion of both shoulders.” Tr. 407. Dr. Glastated that the

imited range of motion was due to “pain complaints as opposed to actual plystaton.”
Tr. 408. Dr. Ghanma concluded that Pena could return to work without resss$rictir. 408. In

May 2008, an MRI of Pena’s left shoulder showed mild impingement on the supraspinatus

2 Plaintiff only challenges the ALJ’s findings with respe hephysicalimpairments. Accordingly, only the
medical evidence relating to those claims is summarizethhere



muscle tendon. Tr. 859. The radiologist opined that the findings were coenpaitibl
tendinosis/tendinopathy but could motclude a partial thicknessatethrough the tendon. Tr.
860.

In June 2008 and January 2009, Pena presented to Jeffrey C. Kirschman, M.D., for an
occupational medicine followp evaluation for her workers’ compensation injury to her left
shoulder. Tr. 789, 815. She also complained of persistent pain in both shotddehs.January
2009, Dr. Kirschman diagnosed a “sprain shoulder, rotator cuff.” Tr. 7@0aldd concluded
that Pena had a 16 percent total impairment of the right upper extremityl&mueecent total
impairment of the | upper extremity. Id. In August 2009, Pena reported to Dr. Kirschman that
she was having increased problems with left shoulder, down the left grenlédt hand with
occasional weakness. Tr. 748he stated that her shoulder pain also radiatechétmeck. Id.

The next treatment note from Dr. Kirschman is from September 2011. Tr. 1042. Pena
reported to Dr. Kirschman because “she has a hearing in [November] ifdrssaurity
disabilty...and lawyer advised her to be seen prior to this dade.”Dr. Kirschman noted that
Pena’s complaints and pain pattern remained unchanged. Tr. 1043. Dr. Ensdiagnosed
Pena with a$prain shoulder, rotator cuff” and noted that she should follow ugli rGonths.

d.

Back and neckpain. In May 208, an MRI of the cervical spine revealed mild biateral

neural foraminal bony stenosis at-64nd C%6. Tr. 254. Arepeat MRI in October 2008
demonstrated mild cervical stenosis at3Cdnd C56 with no neural foraminal stenosis. Tr. 858.
In Novembe 2008, Pena began treatment with Vasantha K. Kumar, M.D., due to chrokic ne
pain. Tr. 800. Dr. Kumar diagnosed cervical spondylosis. Tr. B@3recommended physical

therapy and prescribed a TENS unit and pain medications. Id.



In April 2009, Pen sought treatmemtith Anita L. Groeschke, N.Pfgr back pain. Tr.
771. Penareported complaints of low back pain over the last gt It was noted that Pena
appeared to be in mild to moderate pain and walked with an antalgic gait.n lrad of her
spine that same day showed disc degeneration-B2ldind L2L3. Tr. 855. In August 2009, an
X-ray revealed mild spondylosis at the C4 disk level and the rest of the disk weaeew®ted as
normal in height. Tr. 854. In December 2009, an MRI revealed bulging-lad causing
moderate central canal stenosis and a small disc protrusion -atlZ14nd T12.1 with minimal
compression. Tr. 844,

In May and June 2009, Dr. Kumar performed left@® cervical facet joint medial
branch blocks. Tr.55-57, 76465. It was noted in June 2009 that Pena had good relief from the
previous injection for 6 weeks. Tr. 755. Six months later, in January 2010rea@med to Dr.
Kumar reporting that she had good benefit from the diagnostic blocks but pain haddreturne
her neck without radiation to the arms. Tr. 717. Dr. Kumar noted that Pemaeppebe in
mild pain with an antalgic gait. Tr. 718. Dr. Kumar diagnosed lumbar sgiieabsis, lumbar
and cervical spondylosis, and myofascial pain. lidJanuary and February 2010, Dr. Kumar
performed joint medial branch blocks atb4and L5S1. Tr. 70601, 71213. In September
2010, Dr. Kumaperformed a radiofrequency of facet joint medial branch blocks at L4, L5, and
S1 bilaterally. Tr. 960.She noted that the previous injections were an excellent help. Id.

In December 2010, Dr. Kumar performed facet joint medial branch blodks-&t bilaterally.
Tr. 970.

Migraines. InJanuary 2009, Pena was referred to Marc J. Friedman, fr.@.

neuology consultation to edgre whether Botox injections could help with her migraines. Tr.

779785. At that time,Pena reportethat she was experiencing migraine8 #imes a month



and missed -2 days of work per month due to the migraines. Tr. 779. Dr. Friedman diagnosed
Pena with intractable migraines amd January 2009, April 2009, July 2009, October 2009, and
January 2010, he performed a series of Botox injections. TAX083233, 74849, 76768,
77677. By the end of January 2010, Dr. Eiean determined that Pena was “not a Botox
responder” and discontinued her Botox treatments. Tr. f08ebruary 2010, Pena was seen by
Dr. Friedman for a nemtractable migraine. Tr. 707.

In June 2011, Pena sent an email to Dr. Friedman reporting a worsening of hieemigra
symptoms. Tr. 1038. Pena was subsequently seen for this issue in August 201% advised
to increase her migraine medication. Tr. 10890ctober2011, it was reported that Pena’s
headaches were less severe and shenger needed to go to the emergency room due to her
migraines. Tr. 10338. It was reported that her she was experiencing migraines once every 6
weeks or so at that time. Tr. 1037.

C. Medical Opinion Evidence

Dr. Das. On March 29, 2010, state agemysician Elizabeth Das, M.D., reviewed the
evidence of record and opined that Pena should be limited to light work with octasiona
overhead activities and should avoid heights and ladders due to her history of migi&ine
862. On April 7, 2010, DDas also completed a physical residual functional capacity
assessment of Pena and found that Pena could occasionally lift/carry 20 poaopnsntly
Ift/carry 10 pounds; stand and/or walk for 6 hours in 4@ work day; sit for 6 hours in an 8
hour work day; engage in unlimited push/pull activities; occasionally climb ramgstairs;
never climb ladders, ropes, or scaffold; and was limited in her atolitgach. Tr. 8646.

Dr. Kirschman. On December 30, 2010, Pes#&’'eating physician, Dr. Kirschman,

comgeted a physical medical soursitement on her behalf. Tr. 988. In his statement, Dr.



Kirschman opined that Pena had difficulties lifting and carrying becalsatator cuff tears
with poor surgical outcomes...” but did not expecierifficutties in standing, walking, or
sitting. Tr. 987. Dr. Kirschman further opined that Pena could rally, cstoop, crouch,
crawl, and push/pull; occasionally balance, kneel, reach, handle, pdirferor gross
manipulation; and frequently feel. Tr. 988. He also stated that she should be restricted from
heights, moving machinery, and temperature extremes. Tr. 988. Finalfgtdethat she does
not need additional rest periods. Id.

On October 17, 2011, Dr. Kirschman completed a sebBS on Pena’s behalf. Tr.
103536. Thesecond MSS had the following changes from his first MSS

e He again opinedhat Pena had liftihng and carrying difficulties but specifietiis second
MSS that she could not lift/carry more than 10 pounds. Tr5103

e He opined that Pena now could rarely balance, reach, handle, and perfoomgfiges
manipulation (in the first MS&e found that Pena could occasionadlgrform these
activities). Tr. 10386. He also opined that Pena could rarely feel (initseMSS he
found that Pena could frequently feel). Tr. 1036.

e Inthe second MSS, he also added the additional restriction thaw@eld need
additional rest periods during the work day. Id.

e Finally, Dr. Kirschman specified that cervical degeneratiige disease, in addition to
“shoulder/rotator cuff diseagesupported his findings. Tr. 1035.

D. Testimonial Evidence
1. Pena’'sTestimony
At the administrative hearing? enawas representealy counsel antestified thather most
recent employment witrhé United States Postal Office ceased on January 15, 2010. Tr. 29.
Pena testiéid that she stopped working taattime due to problems with bothoulders,
migraines, and back pain. Tr. 3®ena stated that she cannot stand or sit for longer tlwan tw

hours without pain, cannot lift her arms above her shoulders, and has weakmgdsainds. Tr.



30-31. She further testified that she must elevate her feet daily and coliftl mote than 5 to
10 pounds up to waidevel. Tr. 3132. Pena stadthat she treats her neck and back pain at a
pain management clinic with nerve blocks. Tr. 34.

Pena also testified to having problems with migraines. Tr. 33. Skd #tatsince she
was 40 (she was 53 years old at the time of the hearing) sbegaasnced migraines twaca
monthwhich last 48 hours eachir. 35. Shestated thatsince her neurologist switched her
medication four months priothe migraines have bedasing about a week each time. Tr-34
35. Penatestified that she missed work in the past due to her migraines. Tr. 36.

2. Vocational Expert’s Testimony

Vocational ExpertMary Harris (“WE”) , tesffied at the hearing. TA2-48 The VE
testified that Pena had past relevant work as a sales clerk (undigigdhut performedat
heavy) and a postal clerk (semiskilled, light but performed at heavy#5.Tfhe ALJasked the
VE if a hypotheticalindividual of Pena’sage, education, and work experiermild perform
Pena’s past relevant work with the following characteristieslift up to 20 pounds
occasonally, lift and carry up to 1Pounds frequently; perform unlimited pushing and puling;
occasiondy climb ramps and stairs; never climb ladders, ropes, or scaffolds; and oclyasiona
perform bilateral overhead reachingr. 45. The VE testified that such an individual could not
perform Pena’s past relevant work but could perftrenfollowing work: office helper(200,000
jobs nationally; 8,00 Ohio jobg; hand packagef200,000jobs nationally; 19,000 Ohio jops
andcashier (1,000,000 jobs nationally;56,000 Ohiojobs). Tr. 46.

Next, the ALJ asked the VE to assume a second hypothetical individual, soriize
first but with the following changes: the individual would have no restrictions on otehgir

frequent lifting; could occasionally balance, kneel, and reach above shoulder or dverhea



bilaterally; occasionally perform handing as well as fine and grosgputation; perform
frequent feeling; and would be restricted from exposure to heights, movinginergc and
temperature extremes. Tr.46. The VE testified that the second hypdtimelicidual could not
perform Pena’s past work and could not perform any yotaer the Department of Occupational

Titles.2 Tr. 47.

[Il. Standard for Disability

Under the Act42 U.S.C8 423(a) eligibility for benefit payments depends on the
existence of a disability. “Disability” is defined as the “inapilto engage in any substantial
gainful activity byreason of any medically determinable physical or mental impairment which
can be expected to result in death or which has lasted or can be expectedtalasnfinuous
period of not lesthan 12 months.”42 U.S.C. § 423(d)(1)(A) Furthermore:

[A]n individual shall be determined to be under a disability only if his physical o

mental impairment or impairments are of such severity that he is not only unable

to do his previous work but cannot, considering his age, education, and work

experience, engage in any other kind of substantial gainful work which exists in

the national economy . . ..
42 U.S.C. § 423(d)(2)

In making a determination as to disability under this definition, an #&kdquired to
follow a five-step sequential analysis set out in agency regulations. The five steps can be
summarized as follows:

1. If the claimant is doig substantial gainful activity, he is not disabled.

2. If claimant is not doing substantial gainful activity, his impairment must
be severe before he can be found to be disabled.

3. If claimant is not doing substantial gainful activity, is suffering from a

% The VE testified thabased on her own experience, the second hypotheticatindicould performwork as an
electronics worker (10,000 jobs nationally; 1,000 Ohlisjo
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severe impairment that has lasted or is expected to last for a continuous
period of at least twelve months, and his impairment meets or equals a
listed impairment, claimant is presumed disabled without further inquiry.

4, If the impairment does not meet oruafja listed impairment, the ALJ
must assess the claimant’s residual functional capacity and use it to
determine if claimant’s impairment prevents him from doing past relevant
work. If claimant’s impairment does not prevent him from doing his past
relevam work, he is not disabled.

5. If claimant is unable to perform past relevant work, he is not disabled ff,
based on his vocational factors and residual functional capacity, he is
capable of performing other work that exists in significant numbers in the
natonal economy.
20 C.F.R. §§ 404.1520116.920" see als@Bowen v. Yucker#82 U.S. 137, 1482, 96 L. Ed. 2d
119, 107 S. Ct. 228{1987) Under this sequential analysis, the claimant has the burden of proof
at Steps One through FouvValters v. Comm’r of Soc. Set27 F.3d 525, 529 (6th Cir. 948).

The burden shifts to the Commissioner at $ep to establish whether the claimant has the

vocational factors to perform work available in the national econduhy.

IV. The ALJ’s Decision
In herDecember 302011 decision, the ALJ made the following findings:

1. The claimant meets the insured status requirements 8bttial Security
Act through December 31, 2013. Tr. 12.

2. The claimanthas not engaged in substantial gainful activity siaeuary
15, 2010, the aleged onset date. Tr. 12

3. The claimant has the following severe impairmentiegenerative joint
diseaseof the cervical and lumbar spine, history of migraine headaches,
impingement syndrome of the bilateral shoulders, status post arthroscopy,
and sprain of the rotator cuff. Tr. 12.

*The DIB and SSI regulations cited hereingeeerally identical. Accordingly, for convenience, furthtatitins

to the DIB and SSlregulations regarding disability ddtextions will be made to the DIB regulations foun@Gt
C.F.R. 8 404.150&t seq. The analogous SSlregulations are fouz@@f.R. § 416.90&t seq., corresponding to
the last two digits ofthe DIB cite (.20 C.F.R. § 404.15260rresponds ta0 C.F.R. § 416.920



4. The claimantdoes not have an impairment or combination of
impairments thatneets or medally equals the severity ohe of the
listed impairments R0 CFR Part 404, Subpart P, AppendiX Tr. 14

5. The claimant has theesidual functional capacity performlight work as
defined in20 CFR 404.156D) exceptshe can perform occasional
climbing of ramps and stairs; can never climb ladders, ropes, or dsaffol
and can occasionally perform overhead reaching bilaterally. Tr. 14.

6. The claimantis unable to performany past relevant work. Tr. 18.

7. The claimant wagorn [in 1957] and was 5gars old, which is defined
as an individual closely approaching advanced age, on the alleged
disabity onset date.Tr. 18.

8. The claimant haat least a high schoelducationand ¢ able to
communicate in English.Tr. 18.

9. Transferabilty of job skills is not material to the determination of
disability because using the Medid&dcational Rules aa framework
supports a finding that the claimant is “not disabled,” whether or not the
claimant has transferable job skills. Tr. 19.

10. Considering thelaimants age, education, work experience, &feC,
there are jobs that exist in significant numbergh@ national economy
that the claimant can perfornir. 19.

11.  The claimant has not been under a disability, as defined in the Social

Security Actfrom January 15, 201Ghrough tle date of this decision.
Tr. 20.

V. Parties’ Arguments
Penacontends that the ALJ erred in the following three ways. HPsetnaargues that the
ALJ violated the treating physician rule. Doc. 14, ppl83 Second, Pena argues that the ALJ

mischaracterized the medical evidence and Pena’s testimony. Id. at3p. EBaly, Pena

®The Listing of Impairments (commonly referred to as Listingistings) is foundir?0 C.F.R. pt. 404Subpt. P,
App. 1, and describes impairments for eafthe major body systems thatthe Social Security Adnatistr
considers to be severe enoughto prevent an individuadiioarg any gainful activity, regardless of his or her age,
education, orwork experience0 C.F.R. 8§ 404.1525
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contends that the RREE not supported by substantial evidence because the ALJ posed an
incomplete hypothetidato the VE. Id. at pp. 2@2. The Commissioner counters that substantial

evidence supportshe ALJ’s disability determination.Doc. 15, pp. €lL1.

VI. Law & Analysis

A reviewing court must affirm the Commissioner’s conclusions abserteaeation
that the Commissioner has failed to apply the correct legal standards orade findings of fact
unsuppaed by substantial evidence in the recof@.U.S.C. § 405(g)Wright v. Massanari321
F.3d 611, 614 (6th Cir. P3). “Substantial evidence is more than a scintila of evidence but less
than a preponderance amdsuch relevant evidence as a reasonable mind might accept as
adequate to support a conclusio®&saw v. Sec’y of Health @uman Servs966 F.2d 1028,
1030 (6th Cir. 292) (quoting Brainard v.Secretary of Health and Human Servi@&g&9 F.2d
679, 681 (6th Cir.180) (per curiam) (citations omitted) A court “may not try the casie novo
nor resolve conflicts in evidence, nor decide questions of credibiliydrner v. Heckler745
F.2d 383, 387 (6th Cir. 84).

A. The ALJ did not violate the treating physician rule

Pena argues that the ALJ erred by giving “little weight” to20&0 and 201bpiniors of
her treating physician, Dr. Kirschman. Doc. 14, ppl83 The Commissioner counters that
substantial evidence supports the ALJ’'s determination that Dr. Kirsthropinion was not
entitled to controling weight. Doc. 15, pp86

Treatingsource opinions must be given “coningl weight” if two conditions are met:
(1) the opinion “is welsupported by medically acceptable clinical and laboratory diagnostic

techniques”; and (2) the opinion “is not inconsistent with the other substavitdehce in [the]

11



case recat.” 20 C.F.R. § 404.1527(c)(2)Conversely,i]t is an error to give an opion
controling weight simply because it is the opinion of a treating souitcis ot wellsupported
by medically acceptable clinical and laboratory diagnostic tedamiqu if it is inconsistentvith
other substantial evidence in the case rec@idkley v. Comm'r Of Soc. Sg881 F.3d 399, 406
(6th Cir. 2@9); (citing Soc. SecRul. 96-2p, 1996 WL 374188, at *2 (July 2996).

In his October 2011 opinioh Dr. Kirschman opined that Pena could not lift/carryreno
than 10 pounds; could rarddalance, reach, handieel, and perform fine or gross
manipulation and that Pena would require extra breaks throughout the work day. T86L035
Dr. Kirschman specified that cervical degenerative disc disenadgdition to “shouldérotator
cuff disease” supportsis findings. Tr. 1035.

Even though medical opinions and diagnoses of treating physicians are entitlealt to gre
weight, the ALJ is not bound by conclusory statements of doctors, particularle thbg are
unsupported by detailed objective criteria and documentatiunxton v. Halter246 F.3d 762,
773 (6th Cir.201); King v. Hecklery42 F.2d 968, 973 (6th Cir.84)). In this case, th ALJ
discussed Dr. Kirschmés October 2011 opinion and explained her reasons for giving little
weight to that opinion. Tr. 1Z8. The ALJ stated that Dr. Kirschman’s opinion “is not
confirmed by the weight of the objective evidence.” Tr.18. For the reasonsedplsy the
ALJ, which are discussed more fuly belotie ALJ did not err irherdetermination that Dr.
Kirschman’s opinions were not entitled to controling weight.

Whenatreating physician's opinion is not given controling weight, then the opinion is
weighed based aiine length, frequency, nature, and extent of the treatment relationshgll as

as the treating source's area of specialty and the degree to which the isptomsistent with

® As discussed more fully in the medical evidence sediorKirschman’s second MSS in October 20&ls more
restrictive than his first MSS in 2010.

12



the record as a whole and is supported by relevant evid2dce,F.R 8 404.1527(c)(2)6).
Although the regulations instruct an ALJ to cdesithesdactors they expressly require only
that the ALJ's decision includegdod reasons.. for the weight ... give[n] [to the] treating
source's opinior—not anexhaustivefactorby-factoranalysis. Francis v. Comm'r Soc. Sec.
Admin, 414 F. App'x 802, 804 (6th Cir. 2D) (quoting 20 C.F.R.§ 4041527d)(2)). Good
reasons “must be supped by the evidence in the case record, and must be sufficiently specific
to make clear to any subsequent reviewers the weight the adjudicator gavedatihg source's
medical opinion and the reasons for that weightdkley v. Comm’r of Soc. Se681 F.3d 399,
406-407; Soc Sec. Rul. 962p. Here, he ALJ providel “good reasons” for giving “little
weight” to the opinions of Dr. Kirschmaand those reasomse supported by substantial
evidence in the recordn addition to the lack obbjective support fobr. Kirschman’s @inions,
the ALJ’s decision nde clear thatshealsodiscounted thepinions forthe following reasons:
(a) the infrequency of treatment amdited treating relationship with Dr. Kirschman and (b) the
inconsistency oDr. Kirschman’s opinions with the cerd as a whole.
a. Infrequency of treatment

The ALJnoted that Dr. Kirschman treated Pena infrequently. 18. A review of the
treatment notes shathat Pena did not see Dr. Kirschman for two years from August 2009
through September 2011 amchen Penaaw Dr. Kirschman in 2011, as the ALJ pointed out,
Pena reported to Dr. Kirschman at that time becasize ha[dja hearing in [November] for
social security disabilty...and lawyer advised her to be seen prior tdatas” Tr. 16, 1042
At that time,Dr. Kirschman statethat Pena’s complaints and pain pattern remained unchanged
and advised her to follow up in¥®2 months. Tr. 16, 1043Dr. Kirschman’s treatment notes

also reflected that Pena took no medication for her shoulder pain. Tr. 18.

13



b. Inconsistency

The ALJ’s decisionalsoshows that he found Dr. Kirschman’s opinions inconsistent with
the record as a whole. The following evidence was inconsistent with iti@spof Dr.
Kirschman: the ALJ’s credibiity analysis of Pena’s symptoimsluding her demeanor at the
hearing; her conservative treatmeamd the opinion of Dr. Das.

Credibility. The ALJ stated thdDr. Kirschman’s opinions were not supported by
objective medical evidence. Tr.-18. The ALJapparentlyconcluded that Dr. Kirschmés
opinions were based on Pena’s subjective complaintse ALJ found Pena’s statements
concerning the intensity, persistence, and limiting effects of her syspt@me not credible to
the extent they are inconsistent with the RFC. Tr. 15. The AbJpiscifically pointed out that
Pena’s demeanor at the hearing undermines her allegations as to thérdgbigdure of her
musculoskeletal impairments. Tr.17. The ALJ states that hevebisthie following at the
hearing:

...[C]laimant was very demonsttive with her hands and arms when she described her

duties at the post office job. While talking, she raised her rightt@sioulder height

with seemingly no pain. The claimant did not appear to be in any discomfort éhen s

moved her arms about.

Id. The ALJ's credibiity determinations are entitled to great deferbacause the ALJ had the
“unique opportunity to observe” the witness's demeanor while testifigngton v. Halter246
F.3d 762, 773 (6th Cir.2Q); Jones vCommissioner of Social Se836 F.3d 469476; Walters

v. Commissioner of Social Set27 F.3d 525531. In this case, the ALJ’s credibility

determination is certainkgntitled to great deference because it was based, in part, on actual

"In fact, a treatment note frdbn. Ghanmgwho treated Pena for her shoulder injury prior to Dr. Kirsan)
supports suche@onclusion. Dr. Ghanma statéat Pena'dimited range of motion was due to “pain complaints as
oppose to actual physical limitatiah Tr. 408.

14



observations of the withess during the heariktpreover, Pendoes not challenge the ALJ’s
adverse credibility determination.

Treatment. The ALJ also found that Pena’s treatmensuaonsistent with the
debiltating symptomshe alleged. A$e ALJ notedPena admitted that she takes no
prescription medication for her musculoskeletal pain and treats conseyvadieinjections.
Tr. 1618. In September 2010, Pena reportedhbainjections were an excellent help in
reducing her pain. Tr. 960.

Dr. Das Opinion. The ALJ also gavereatweight to the opinion aftate agency

physicianDr. Das’s which was inconsistent witthe opinions of Dr. KirschmanDr. Das opined
thatPena was limited to light work with occasional climbing of ramps arng;ste climbing
ladders,ropes or scaffolds; and occasional bilateral overhead reaching. Tr. 18.LJleuAd
that Dr. Das’s opinion was consistent with and supported by the rethedopinions of state
agency physiciangre entitled to consideration under f@me regulations used to assether
medical opinions, and may in some circumstances be entitled to gremtar than the opinions
of treating orexamining source0 C.F.R. 8416.927(pB5SR 966p, 1996 WL 374180, at*3
(July 2,1996) Combs v. Comm’r of Soc. Seth9 F.3d 640, 651 (6th C006)(en banc)
(affrming ALJ’s decision adopting reviewing physician’s opinion over treating pagsc
opinion).

Based on all of the above, the ALJ provided good reasons for discounting the opinions of
Dr. Kirschman that werssufficiently specific to makelear to any subsequent reviewers the
weight the adjudicator gave to the treating source’s medical opinion and the reasioat

weight.”® Cole v. Astrue661 F.3d 931, 937 (6th Cir. 21); See, e.gAllen v. Comm'r of Soc.

8 Judicial reviewis limited to “whetherthere is substdtvidence in the record to support the mistrative law
judge’s findings of fact and whether the correctlegal standerésapplied.Elam ex rel. Golay v. Comm'r of Soc.
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Sec,561 F.3d 646, 651 (6th Cir. @@) (finding that an ALJ provided good reasons for
discounting treating physician opinion where the ALJ’s stated reason wabutriefached
several of the factors an ALJ must consider when determining what weighe t
noncontrolling opinion)
B. The ALJ did not cherry pick the record or mischaracterize evidence

Pena next argues that the ALJ erred by mischaracterizing the medical eddees
testimony. Doc. 14, pp. 1. Specifically, Pena argues that the ALJ eagtbllows: (a) by
ALJ failing to evaluate her 2009-nays; (b) by takig her testimony out of context; and (c) by
misinterpreting the medical evidence relating to her migraines.t jxgh. 4819. Pena states that,
“Substantial evidence cannot be based on fragments of the record.” 1d. a@g@p(citations
omitted). Accodingly, it appears that Pena is arguing that the ALJ cherry picked only favorabl
portions of the record. However, as noted by the Sixth Circuit, toalleal cherry picking of
evidence by the ALJ “can be described more neutrally as weighing the evidériote v.
Comm'r of SocSec.572 F.3d 272, 284 (6th Cir.@9). “The findings of the Commissioner are
not subject to reversal merely because there exists in the record substéddiace to support a
different conclusion.”Buxton v. Halter246 F.3d 762, 772 (6th Cir.@D) (citation omitted).
“This is so because there is a ‘zone of choice’ within which the Commissiareact, without
the fear of court interferenceld. at 773(citations omitted) Moreover,Penas arguments that
the ALJ either failed to consider or mischaracterized evidaneeithout merit.

X-Rays. Pena argues that the ALJ failed to analyze B68 2¢rays showing a
degenerative spinal conditon. The ALJ found that Pena’s degenerative jeimsalisf the

cervical and lumber spineonstituteda severe impairment. Tr. 12. The ALJ specffically stated

Sec.348 F.3d 124, 125 (6th Cir@8); Castellov.CommofSoc. Sec5:09 CV 25692011 WL 610590 (N.D. Ohio
Jan. 10, 201eport andecommendation adopted sub nom. Castello ex rel. Cast€llmam'r of Soc. Se6:09
CV 2569, 2011 WL 610138 (N.D. Ohio Feb. 10, 2011)
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“Objective testresults, clinical findingsreaitment records and reports from consulting sources
establish the existence of the claimant’s impairments.” In support of this statement the ALJ
cited to various portions of the record including Exhibit 2F which contains the 2@3& xId.
Accordingly, Pena’s argument that the ALJ did not analyze this evidence is witlesiit m

Migraines. Pena also argues that the ALJ “misinterpreted” evidence regarding her
migraines. Doc. 14, p. 19. The ALJ thoroughly discussed the evidence realafiegn’s
migraines and Pena does not argue that the ALJ failed to review anycgmecéis of evidence
RatherPena appears to take issue with the ALJ’s determination that her mighames
decreased in frequency and are being controlled by medicdtiorin support of her argument
that her migraines are not controlled, Pena relies on an October 20hietreadte.ld. The
ALJ acknowledged, discussed, and cited to this treatment note in hi®mecisi 17. However,
as the ALJ pointed outhat treament note indicates that Pena’s migraines were less severe and
occurring less frequentiyd. Pena also argues that the ALJ did not recognize that her migraines
were now lasting longer; howeveratlis inaccurate When reviewing the medical evidencke t
ALJ specffically acknowledged Pena’s complaint of a “lengthening of helalbbas” and
acknowledged the fact that her medicatitmsagewas increasedd.

Contrary to Pena’s argumentBetALJ dd not mischaracterize the evidendéws, Pena
appearsd be asking this Court to reweigh the evidence on this maltieh this Court is not
permitted to do“The Court may not reweigh the evidence and substitute its own judgment for
that of the Commissioner’ Cordell v. Astrue4:09CV-19, 2010 WL 446944 at *17 (E.D.

Tenn. Feb. 22010) Bloodsworth v. Helder, 703 F.2d 1233, 1239 (11th C#®a3); Crisp v.
Secretary, Healthrad Human Serviceg90 F.2d 45M. 4 (6th Cir.1986).The ALJ had an

adequate basis to conclude tRa&na’sobjectively established medical condition was not so
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severe that it could reasonably be expected to produce disablingnpétia discount her
credbility to a degreeas discussed more fuly in the prior secti@giacha v. Sec'y of Health &
Human Servs927 F.2d 228, 231 (6th Cir. 99). For example, e ALJ pointedthat, although

in June 201Pena emailed her physicidn report thaher migraines were worsenjnghe didnot
see her physician regarding this complaint untii October 2011. TiFurther, she provided no
opinion evidence from a doctor that her migraines are disablifgg two MSS from Dr.
Kirschman fail to even mention migraines as one of her disalimiations. Tr. 98788; 1035
36.

Testimony. Finally, Pena argues that the ALJ totdstimony out of contextregarding her
standing limitations. In summarizing Pena’s testimgnthe ALJ stated “The claimant alleged
that she was unable to stand due to severe back pain.” Tr. 15. Pena explalires hisaititig
testimony states, “I'm unable to stand for any long periods of time...’30[r.Pena does not
explain how the addtional language would make a difference in this matter aack, Bif
Kirschman found in both his 2010 and 2011 opinions that Pena had no standing, walking, or
sitting limitations. Tr. 987, 1035. Accordingly, the ALJ did not take Petestimony out of
context.

C. The ALJ relied on a hypothetical which incorporated all of Pe na’simitations that
the ALJ found credible

Finally, Pena argues that the ALJ failed to incorpoth&efollowing functionallimitations in
his hypothetical to the \VEthat she should be restricted to oafcasional handling and
performing fire and gross maulation andvould require atleast @sences a monthDoc. 14,
pp. 2022. Plaintiff's argument lacks merit becaufigypothetical questions .. . need only

incorporate those limitations which the ALJ has accepted as crediblgKs v. Social Sec.
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Admin, 413 Fed. Appx. 856365 (6th Cir. 201)(citihng Casey v. Sec’y of Health & Human
Servs, 987 F.2d 1230, 1235 (6th Cir9d3)).

Pena argues that her restrictions on handling and fine and gaogsulation activities
are wellsupported by Dr. Kirschman’s opinions. Doc. 14, p. 20. Howeverted imoa prior
section, the ALJ sufficiently explained why she gave little weight to Dsckiman’s opinions
and Pena offers no other support for this limitation.

Pena also argues that the Akfould have accepted a limitation that she would miss more
than 2 days per month dueher migraines.ld. Pena argues that the record supports that her
migraines last two days to one week each. Id. atp. 22. However, agnivtegbrior section,
the ALJ sufficiently considered limitations caused by Pemagsaines and found her statements
regarding the limiting effects of this condition not credible. The AHéission is supported by
substantial evidence.

Thus, he ALJappropriatelyrelied on VE testiony in response to a hypothetidhhat

incorporatedthe limitations that the ALJ determined were credible and supported byciue.

VIlI. Conclusion

For the reasonset forth herein, the CouAFFIRMS the Commissioner’s decision.

Dated: Septembes, 2014 @—" ﬁ 6‘%2‘*’“

Kathleen B. Burke
United States Magistrate Judge
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