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UNITED STATESDISTRICT COURT
NORTHERN DISTRICT OF OHIO
EASTERN DIVISION

J &lJ SPORTS PRODUCTIONS, INC. CASE NO. 1:13CVv 2047
et al.,
Plaintiff, MAGISTRATE JUDGE
GEORGE J. LIMBERT
V.
JOSEPH D. FORCINA, et al., MEMORANDUM OPINION & ORDER

Defendants.

This matter is before the Court on a motiondommary judgment filed by Plaintiff, J & J
Sports Productions, Inc. (“Plaintiff’) on August 25, 2014. ECF Dkt. #30. Defendants Joseph D.
Forcina and Maple Leaf Tavern, Inc. (“Defendgptfiled a brief in opposition to the motion on
October 29, 2014. ECF Dkt. #32.

For the following reasons, the Court DENIB&intiff's motion for summary judgment on
its claims made pursuant to 47 U.S.C. 88 605 and 553. ECF Dkt. #30.

I FACTUAL AND PROCEDURAL HISTORY

On September 16, 2013, Plaintiff filed a complaiigging that pursuant to a contract, it was
granted the exclusive nationwide commercial distribution rights to “Star Power” Floyd Mayweather,
Jr. v. Victor Ortiz Championship Fight Program, which included all undercard bouts and fight
commentary occurring in the television broadcashefevent (“The Program”). ECF Dkt. #3 at 4.
Plaintiff avers that The Program was teleécdmsough pay-per-viewnationwide on Saturday,
September 17, 2011 and Plaintiff entered into subsequent sublicensing agreements with variot
commercial entities in North America, includingtive State of Ohio, where it granted the entities
limited sublicensing rights, specifically, the rights to publicly exhibit The Program in their
commercial establishments in the hospitality industngh as in bars, taverns, restaurants, lefc.

at 4-5.
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Plaintiff further alleged that The Prograwas telecast via pay-per-view nationwide on
Saturday, September 17, 2011 and Defendants, through direct action or through the actions of |
employees or agents, unlawfully intercepteel;eived, published, divulged, displayed, and/or
exhibited The Program at their establishmer€lieveland, Ohio, fully knowing that The Program
was not to be so intercepted, received, publistied|ged, displayed, and/@xhibited. ECF Dkt.

#3 at 5. Plaintiff averred that Defendants wily engaged in such unauthorized and unlawful
activity for purposes of direct and/or indirechmmercial advantage and/or private financial gain.
Id. at 5.

By engaging in such activitylaintiff alleged that Defendants violated 47 U.S.C. Section
605, et. seq. which prohibits the wumaorized publication or use esbmmunications such as The
Program and allows a private right of action. FEBkt. #3 at 5. Plaintiff further averred that
Defendants also violated 47 U.S.C. Section 583ich prohibits interception or receiving any
communications service, such as The Program govale system, unless specific authorization was
obtained, and also allowgavate right of actionld. at 3-4. In its lastount, Plaintiff alleged that
Defendants committedoaversion by intercepting, receiving, publishing, divulging, displaying,
and/or exhibiting The Program at their commercial establishment and each Defendant tortiousl
obtained possession of The Program and wrongéolhywerted it for their own use and benefd.
at 7-8. Plaintiff alleged that Defendants’ astse willful, malicious, egregious and intentionally
designed to harm Plaintiff by depriving it of tbemmercial license fee to which it was entitled and
in doing so subjected Plaintiff to seve®onomic distress and great financial lolek.at 8.

Plaintiff alleged damages against Defendamthe amount of $110,000.00 and attorney fees
and costs for the alleged violation of 47 U.S®05, $60,000.00 and attorney fees and costs for the
alleged violation of 47 U.S.C. § 553, and compengatamages to be proven at a hearing, as well
as exemplary and punitive damages, attorney fees and costs for Defendants’ alleged conversion. E
Dkt. #3 at 8-9.

On August 25, 2014, Plaintiff filed the instanotion for summary judgment. ECF Dkt. #30.

On October 29, 2014, Defendants filed a brief in opposition to the motion. ECF Dkt. #32.



1. STANDARD OF REVIEW

Summary judgment should be granted “if the rmdvsows that there is no genuine dispute
as to any material fact and the movant is eutittejudgment as a matter of law.” Fed.R.Civ.P.
56(a). A party asserting thatact cannot be or is genuinely pliged must support the assertion by:

(A) citing to particular parts of materials in the record, including
depositions, documents, electronically stored information, affidavits
or declarations, stipulations (imling those made for purposes of the
(r)nrotion only), admissions, interrogatory answers, or other materials;
(B) showing that the materials cited Wlot establish the absence or presence
of a genuine dispute, or that an adverse party cannot produce admissible
evidence to support the fact.
Fed.R.Civ.P. 56(c).

This Court must view evidence in the light most favorable to the non-moving party to
determine whether a genuine issue of material fact exfgtgekes v. S.H. Kress & G898 U.S.
144,90 S.Ct. 1598, 26 L.Ed.2d 142 (19T®nTra, Inc. v. Estriyb38 F.3d 402, 412 (6th Cir.2008).

A fact is “material” only if its resolution will affect the outcome of the lawsAiderson v. Liberty
Lobby, Inc, 477 U.S. 242, 248, 106 S.Ct. 2505, 91 L.Ed.2d 202 (188igherty v. Sajar Plastics

Inc., 544 F.3d 696, 702 (6th Cir.2008). Determination of whether a factual issue is “genuine”
requires consideration of the applicable evidentiary standards. Thus, in most civil cases, the Cou
will decide “whether reasonable jurors coulddiby a preponderance of the evidence that the
[non-moving party] is entitled to a verdicAhderson477 U.S. at 252.

Upon filing a motion for summary judgment, the moving party has the initial burden of
establishing that there are no genuine issues ¢érrahfact as to amssential element of the
nonmoving party’s claimMoldowan v. City of Warrer578 F.3d 351, 374 (6th Cir.2009) (citation
omitted); Street v. J.C. Bradford & Cp886 F.2d 1472, 1479-80 & n. 12K6Cir.1989). The
moving party, however, is not required to file affrda or other similar materials negating a claim
on which its opponent bears the burden of proof, so long as the moving party relies upon the absen
of the essential element in the pleadings, deposifianswers to interrogatories, and admissions on

file. Celotex Corp. v. Catretd77 U.S. 317, 106 S.Ct. 2548, 91 L.Ed.2d 265 (1986).
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In response, if the moving party establishesatence of a genuine issue of material fact,
in order to defeat summary judgment, the non-mgwarty “may not rely merely on allegations or
denials in its own pleading; rather, its response mubstaffidavits or as otherwise provided in this
rule—set out specific facts showing a genuine issue for trial.” Fed.R.Civ.P. 5688€2§lso
Matsushita Elec. Indus. Co. v. Zenith Radio Co#4¥5 U.S. 574, 586-87, 106 S.Ct. 1348, 89
L.Ed.2d 538 (1986)Alexander v. CareSourcb76 F.3d 551, 558 (6th Cir.2009) (citation omitted).
In this regard, “Rule 56 does not impose upon theidistourt a duty to sift through the record in
search of evidence to support a party’s oppositi@gutoemary judgment”; rather, “Rule 56 allocates
that duty to the opponent of the motion, who is remfito point out the evidence, albeit evidence
that is already in the record, that creates an issue of Wéitliamson v. Aetna Life Ins. Gal81 F.3d
369, 379-80 (6th Cir.2007) (citation omittese also Tucker v. Tenness&®9 F.3d 526, 531 (6th
Cir.2008)(citation omitted). Moreover, the non-moving party must show more than a scintilla of
evidence to overcome summary judgment; it is not enough for the non-moving party to show tha
there is some metaphysical dow@st to material factdMatsushita Elec. Indus. Co475 U.S. at
586—87, 106 S.Ct. 1348; see alBanr v. Lafon 538 F.3d 554, 574 (6th Cir.2008).

Accordingly, the ultimate inquiry is whethtre record, as a whole, and upon viewing it in
the light most favorable to the non-moving party, ddehd a rational trier d&ct to find in favor
of the non-moving partyMatsushita Elec. Indus. Gat75 U.S. at 586-87, 106 S.Ct. 1348e also
Anderson477 U.S. at 252 (“The judge’s inquiry, teére, unavoidably asks whether reasonable
jurors could find by a preponderance of the evigetmat the [non-moving party] is entitled to a
verdict—whether there is [evidence] upon whichrg gan properly proceed to find a verdict for the
party producing it, upon whom the onus of proofngosed.” (emphasis in original) (internal
quotations omitted)).

“If the defendant successfully demonstrateterad reasonable period of discovery, that the
plaintiff cannot produce sufficient evidence beyonddhee allegations of the complaint to support
an essential element of his or her case, summary judgment is approfZianeds v. Int’l Ins. Co.,

354 F.3d 568, 576 (6th Cir.2004) (citidglotex Corp. v. Catretd77 U.S. 317, 325 (1986)).



[11. LAW AND ANALYSIS

Plaintiff moves for summary judgment, assertimag no genuine issue of material fact exists
regarding whether Defendants unlawfully intercepted and broadcast The Program at their commerci
establishment and Plaintiff is therefore entitlegittgment as a matter of law on the issue of liability
on all of its claims. ECF Dkt. #30 at 3.

Section 553(a)(1) of Title 47 of the United States Code provides:

(a) Unauthorized interception or receipt or assistance in intercepting or receiving
service; “assist in intercepting or receiving” defined

(1) No person shall intercept or receive or assist in intercepting or receiving
any communications service offered paecable system, unless specifically
authorized to do so by a cable operator or as may otherwise be specifically
authorized by law.

47 U.S.C. 8553(a)(1). Section 605(a) of Title 4thefUnited States Code provides in relevant part:
No person not being authorized by the sender shall intercept any radio
communication and divulge or publish the existence, contents, substance, purport
effect, or meaning of such intercegptgommunication to any person. No person not
being entitled thereto shall receive or assist in receiving any interstate or foreign
communication by radio and use such communication (or any information therein
contained) for his own benefit or foretbenefit of another not entitled thereto. No
person having received any intercepted radio communication or having become
acquainted with the contents, substance, purport, effect, or meaning of such
communication ﬁor any part thereof) knowing that such communication was
intercepted, shall divulge or publish the existence, contents, substance, purport
effect, or meaning of such communiceti (or any part thereof) or use such

communication (or any information thereiontained) for his own benefit or for the
benefit of another not entitled thereto.

47 U.S.C. § 605(a). Both statutes further pdevihat “any person aggrieved...may bring a civil
action in a United States district court” andinke “any person aggrieved” to include “any person
with proprietary rights in the intercepted comnuation by wire or radio[.]” 47 U.S.C. 88 553(c)(1),
(d)(6); 47 U.S.C. 88 605(d)(6), (€)(3)(A).

Moreover, in order to establish liability undeedie statutes, Plaintiff must demonstrate that
Defendants unlawfully exhibited, published ordged a privileged communication and the signal
transmitting the communication was delivered tanlbercepting party by way of a satellite or cable
transmission. 47 U.S.C. 88 553, 605.

In support of its motion for summary judgment, Plaintiff presents the affidavit of Joseph

Gagliardi, President of Plaintiff, in order &how that Plaintiff had the exclusive commercial
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distribution rights for The Program. ECF Dkt. #30-1 atHe attested that at no time did Plaintiff

sub-license The Program to Defendants and be¢daseiff maintained the exclusive rights to the

commercial broadcast of The Program, no othergany was authorized to transmit The Program
to Defendantsld. at 2-3.

Plaintiff also submits the affidavit of Anita Mys, an investigator from Wayne & Associates
investigative agency, who attested that on September 17, 2011 at 9:30 p.m., she entered the Ma
Leaf Tavern at 15755 Broadway Avenue, Clemd|aOhio, ordered one Coors Light and one Miller
Genuine Draft. ECF Dkt. #30-& 1.She described the appearance of the woman bartender and
attested that she observed four televisionstlaeid locations inside of the establishmeld. Ms.

Myers further attested that she observed The Prognaati four of the televisions and she described
the undercard bout that she saw and the sped#iails of the boxeras they fought on the
televisions.ld. She also identified the inside of testablishment, indicating that there was one
stripper pole in the center of the actual bartoparather on a small stage on the right side of the
bar. 1d. She further attested that the wall behind the bar was mirrored and when she left the
establishment at 9;45 p.m., she observed cars parked on the street directly outside the bar and :
identified their license plate numberisl.

Defendants do not dispute that Plaintiff svgranted and retains exclusive nationwide
commercial distribution rights to The Program. ECF Dkt. #32 at 2. However, they “vehemently”
dispute that they unlawfully intercepted and exhibited The Program at The Maple Leaf Tdvern.
They attach the affidavit of Tracy Clark, themager of the Maple Leaf Tavern, who was present
on the night that Ms. Myers alleged that she edttére Maple Leaf Tavern, had two beers, and saw
The Program being broadcast on the televisions inside. ECF Dkt. #32-1 at 1.

The Court finds that genuine issues of matéaietl exist in this case. Defendants do not rest
upon mere allegations, but present the affidaiief Clark, who directly disputes the attestations
of Ms. Myers. Ms. Clark attests that she wasspnt as manager on the particular night that Ms.
Myers alleges that she visited Defendant establishment. ECF Dkt. #32-1at 1. Ms. Clark attests th
she has been sole manager of The Maple Oeafern since 2009 and since this time, the

establishment has never illegally or legaliywn any HBO Pay Per View programming and they
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did not televise The Program on the night in question Ms. Clark further indicated that since she
has been manager, The Maple Leaf Tavern has never served Coorsd.igh?. She also disputes

the telephone number of The Maple Leaf Taveat Mis. Myers provided in her affidavit and she
noted that two other establishments located near The Maple Leaf Tavern, one named the Map
Grove Tavern and the other nant@db Mapletree, are similar in size and business likeness to The
Maple Leaf Tavernld.

While the Court can make reasonable inferences in favor of Defendants as the nonmovin:
parties, the conflicting affidavits present genuine issues of material fact that require a credibility
assessment that may only be determined by the ultfaiténder. “Where an issue as to a material
fact cannot be resolved without observation of theetnor of witnesses in order to evaluate their
credibility, summary judgment is not appropriat€éd. R. Civ. P. 56 advisory committee’s note to
1963 Amendment, Subdivision (e).

Accordingly, the Court DENIES Plaintiff's nion for summary judgment on all of its claims
made pursuant to 47 U.S.C. 88 605 and 553. BKiF#30. Plaintiff did not move for summary
judgment on its conversion claim. ECF Dkt. #3@afn. 1. All claims therefore remain pending
in this case.

IT IS SO ORDERED.

SIGNED AND ENTERED on this T6day of December, 2014.

/s George J. Limbert
GEORGE J. LIMBERT
UNITED STATES MAGISTRATE JUDGE




