Porter v. Social Security Administration, Commissioner of Doc. 18

IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OHIO
EASTERN DIVISION

David Porter, : Case No. 1:14CV195
Plaintiff,
VS.
MEMORANDUM AND
Commissioner of Social Security Administration, : ORDER
Defendant.

In accordanc with the provision: of 28 U.S.C § 63€ anc Fed.R.Civ P. 73, the partiesn this case
consente to have the undersigne magstrate judge conduct any and all further proceedings, in the case,
includinc the entry of final judgment. . Plaintiff seeks judicigdview of a final decision of the Commissioner
denyinchis applicatior for Supplementi SecurityIncome (SSI' unde Title XVI of the Socia SecurityAct (the
Act),42U.S.C §1381 eisec.anc8405(g) Pending are briefs on the merits filed by both parties (Docket Nos.
15 & 17). For the reasons set forth below, the Magistrate affirms the deof the Commissioner.

|. PROCEDURAL BACKGROUND

On July 30, 2010, Plaintiff filed for SSI, allewj disability beginning August 1, 2002 (Docket No 12,
pp. 143-146 of 494). Plaintiff's claim was denied@ctober 18, 2010, and upon reconsideration on June 3,
2011 (Docket No. 12, pp. 66; 78 of 494). Plaintiff fieedritten request for a hearing on June 28, 2011 (Docket
No. 12, p. 98 of 494). On September 20, 2012, Adminigerdaw Judge (ALJ) C. Howard Prinsloo presided

over the hearing by video conference in St. Louis, Migs®laintiff, representéby counsel Katherine Braun,
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and Vocational Expert (VE) Kathleen Reis, appeargttastified by video in Claland, Ohio (Docket No. 12,
p. 37 0of 494). The ALJ issued an unfavoratdeision on September 28, 2012(Bet No.12, pp. 12-31 of 494).
The Appeals Council denied review of the ALJ’s decision on January 13, 2014, thus rendering the ALJ
decision the final decision of the Commissioner (Docket No. 12, p. 4 of 494).
IIl. FACTUAL BACKGROUND
A ADMINISTRATIVE HEARING

1. PLAINTIFF 'S TESTIMONY

Plaintiff testified that he was 44 years old, stgférom back pain and both auditory and visual
hallucinations (Docket No. 12, pp. 40; 42; 45 of 494)laintiff elaborated on his auditory and visual
hallucinations explaining that he sees shadows that atberst see and that he tries to close doors when he sees
the shadows because he does not want them to getFiamtiff was unable to recall when he first started
hearing the voices, but noted they make him uncomflertaid that he sees a psychologist (Docket No. 12, p.
43 of 494).

At the time of the hearing, Plaifftindicated he was living with “Pops,” and described a typical day
watching cartoons on television, sleeping, eating, amet8mes changing his clothes (Docket No. 12, p. 44 of
494). According to Plaintiff, he does not pay his dalts, but instead relies upon his sister (Docket No. 12, p.
45 of 494). When Plaintiff leaves the house, he ntitatihe walks around, but does not visit friends and does
not get along with others because people treat hinrelifty (Docket No. 12, p. 44 &94). Plaintiff takes
Zyprexa for his hallucinations, which he indicated Betpduce the intensity of the voices, but that the
medication has side effects including drowinessndoyth, thirst, and hunger (Docket No. 12, p. 43 of 494).
To alleviate his back pain, which stems from a priormawtgile accident, Plaintiff testified that he takes Tylenol
(Docket No. 12, p. 45 of 494).

During the ALJ’s examination, Plaintiff testified tHeat has heard voices for more than three years, but
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could not recall the exact time period indicating thatvhae first treated in prison (Docket No. 12, pp. 46-47 of
494). Plaintiff was last releas&@m prison during the summer of 2010 (Docket No. 12, p. 46 of 494). Over
the last 15 years, Plaintiff gave testimony that he has been in and out of jail fafriadttime, but he was
unable to recall the total numberny@fars he spentincarcerated (Dodket 12, pp. 46-47 of 494). Plaintiff was
also unable to remember the medimas he was administered while incaeted or whether he has ever been
hospitalized for problems hearing voices (Docket No. 124 p@l9 of 494). At the timef the hearing, Plaintiff
indicated that he is still taking Zypraxn a daily basis and that he receives treatment at MetroHealth from Dr.
Marwaha (Docket No. 12, p. 49 of 494).

Since having been released frpnson, Plaintiff has not maintad any employment (Docket No. 12,
p. 45 of 494). Prior to serving timepnison, Plaintiff worked as a lanckgper, but was fired on his second day
on the job (Docket No. 12, pp. 41; 48484). The ALJ observed that Plafhtiad also previously worked for
Wind Construction moving equipment, but Plaintiff taetif that “[tlhey’d take me with them because they
didn’t want to leave me in the house . . . [s0] ttek me with them” (Docket No. 12, p. 49 of 494). When
pressed for additional information about the workpeeformed, Plaintiff explained that he would move
equipment for Wind Construction (Docket No. 12, p. 49 of 494).

2. VE TESTIMONY

Noting that Plaintiff does not have any past wexkerience, ALJ Prinsloo started by asking the VE to
consider a hypothetical:

| want you to assume you're dealing with an individual who's the same age as the claimant,

who’s now 44, with the same GED education and#mee lack of relevant past work experience.

I'd like you to assume that the individual has the residual functional capacity for work at any

exertional level, but is limited to simple, tme, and repetitive tasks. Could you identify any

jobs that exist in the local, regional or national economy for that hypothetical person?

(Docket No. 12, pp. 50-51 of 494). After considering thiesi¢éations, the VE answered affirmatively that there



are jobs in the economy which such an individual@¢@elrform including, vehicle cleaner or car washer, DOT
919.687-014, medium work, which is simple and unskiléth a specific vocational preparation (S¥Y&%1,

and having at least 100,000 jobs in the nationda®@d0 in Ohio; industrial cleaner, DOT 381.687-018, medium
work, which is simple and unskilled with a SVP Zfand having at least 1.2 million jobs in the national
economy and 36,000 jobs in Ohio; kitchen hel@dT 318.687-010, medium work, which is simple and
unskilled with a SVP of 2, and having at least 184,000ijoti®e nation and at least 7,200 jobs in Ohio (Docket
No. 12, p. 51 of 494). ALJ Prinsloo followed up the VE’s answer and asked:

Now, if | were to add to this hypothetical thhts individual could not perform tasks requiring
more than superficial interaction with the public, would all those jobs remain?

(Docket No. 12, p. 51 of 494). Once agdhe VE responded affirmatively that of the jobs she previously
listed would remain given the addition of a limitationgaperficial interaction with the public (Docket No. 12,

p. 51 of 494). When asked, the VE testified thattbstimony is consistent with the DOT and supplemented

by her experience, training, education, certification eonsultation with hergers (Docket No. 12, pp. 51-52

of 494). During examination by Plaintiff's attorndélye VE was asked whether her answers would change

if the individual would be off task at least 20rgent of the time (Docket No. 12, p. 52 of 494). After
considering such a limitation, the VE indicated that a hypothetical worker would be unable to sustair
employment and that there would not be any jobsttie hypothetical persoowuld perform (Docket No. 12,

p 52 of 494).

B. MEDICAL RECORDS

! Dictionary of Occupational Titles (“DOT")

2 SVP is the amount of lapsed time required by acipivorker to learn the techniques, acquire the
information, and develop the facility needed for ager performance in a specific job-worker situation.
www.onetonlne.org.SVP is a component of Worker Characteristics information found in the Dictionary of
Occupational Titles (DOT), a publication that provides ursakclassifications of occupational definitions and how

the occupations are performed. www.occupationalinfo.org
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Summaries of Plaintiff’'s medical records, to the extent they are necessary and relevant to the issu

before this Court, follow.

1.

TREATMENT RECORDS- OHIO DEPARTMENT OF REHABILITATION AND CORRECTION

On November 19, 2009, Plaintiff dexi a history of medical or pshiatric hospitalizations over
the past five years, reported a history ofpEssion, dental issues, and chronic back pain
stemming from a motor vehicle accident. Tmy medication he was taking at the time was
Prozaé (Docket No. 12, pp. 187-188 of 494).

On November 25, 2009, an Inmate Health Prolléshnotes Plaintiff's significant diagnoses
as back pain, Depression, and elevated lipids (Docket No. 12, p. 186 of 494).

On February 11, 2010, a health screening form lists back pain, Depression and elevated lipid
among Plaintiff’'s diagnoses. The only medicatisted for Plaintiff is Prozac 20 mg (Docket
No. 12, pp. 185-186 of 494).

OFFICE TREATMENT RECORDS- CENTERS FOR FAMILIES AND CHILDREN

On August 24, 2000, Plaintiff's records indicaehistory of post traumatic stress disorder
(PTSD) and Antisocial Personality Disorder, that Plaintiff was discharged from prison on July
3, 2000, and list his current medications as Prozac and TraZd@muket No. 12, p. 191 of
494).

On September 9, 2000, Plaintiff’'s condition sManproved, he reported experiencing fewer
nightmares and getting more sledflaintiff was described as calm, smiling, with stable affect,
and that he was not suicidal (Docket No. 12, p. 191 of 494).

On October 5, 2000, Plaintiff's conditi was about the same or sligibetter. Plaintiff reported
being depressed, experiencing intimidation parkhnoia related thoughts concerning the police
(Docket No. 12, p. 191 of 194).

A handwritten Medication Administration Formflexts that Plaintiffwas given Prozac and
Trazodone, on four occasions beginning agiést 24, 2000 through August 29, 2001. On May

% Prozacis prescribed to treat conditions including depression and panic &taezks.oral: Uses, Side

Effects, Interactions, Pictures, Warnings & DosilgeBMD, (Aug. 11, 2014, 8:46 AM),
http://www.webmd.com/drugs/drug-6997-prozac+oral.aspx?drugid=6997

* Trazodone is prescribed to treat depression,dagmood, appetite, and energy levels and to decrease

anxiety and insomnia related depressi®nazodone oral: Uses, Side Effedtggractions, Pictures, Warnings &
Dosing WEBMD, (Aug. 11, 2014, 8:49 AM), httBwww.webmd.com/drugs/mono-89-TRAZODONE+-
+ORAL.aspx?drugid=11188&drugname=trazodone+oral&source=0
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8, 2002, Plaintiff was prescribed Geoddpaxil? and Benadryl (Docket No. 12, p. 189 of 494).

° On August 29, 2001, the treatment record refleasitf had not been seen in approximately
10 months due to having been incarcerated from October through May 2001 for a probatior
violation. Plaintiff complained that he sufferightmares related to his time spent in prison and
experiences intimidating thoughts related to thecgolPlaintiff indicatethat he was living with
a female friend and was described as statdanctioning well. He was diagnosed with PTSD
and the dosages of his Prozac and Trazododeat®ns were increased (Docket No. 12, p. 190
of 494).

3. INPATIENT HOSPITALIZATIONS

° On March 20, 2011, Plaintiff arrived by ambulancthatEmergency Room at Marymount North
Hospital complaining that he was hearing a voiaaeout of the fish tank that instructed him
to hurt somebody. Plaintiff haabt taken his medications in a few days. On examination,
Plaintiff was described as alert and under naeaphysical distress, having normal mood, affect,
and orientation. His physical examinationetnho abnormalities. During his psychological
examination, Plaintiff refused to elaborate alloshomicidal thoughts and denied ingesting any
substances. Mental health services weder@d (Docket No. 12, p. 228-234 of 494). Plaintiff
underwent an EKG, which revealed normal sirlyghm, nonspecific T wave abnormality and
an abnormal ECG (Docket No. 12, pp. 238; 240-@4494). Plaintiff's laboratory blood work
reported low levels of potassium and a low gbouatar filtration rate in Plaintiff's blood while
a drug screen revealed Plaintiff was positior marijuana use (Docket No. 12, pp. 453-454 of
494).

° On March 25, 2011, Plaintiff presented himseth® emergency department at MetroHealth for
evaluation after his sister reported his exhilgitbizarre behavior. The treatment notes reflect
Plaintiff had not been compliant with his mealions. On examination, Dr. Rhai Kapur, M.D.,
noted that Plaintiff had difficulty describing how he felt, but was internally stimulated,
maintained poor eye contact, had flat affect,visas otherwise alert, oriented with speech and
language intact, having tangential thought procass poor judgment andsight. Plaintiff was
diagnosed with Psychosis not otherwise spetifehistory of Depression and PTSD. Plaintiff

®> Geodon is a medication prescribed to treat memdimood disorders including Schizophrenia and
Bipolar DisorderGeodon oral: Uses, Side Effects, Interactions, Pictures, Warnings & DosegMD, (Aug. 11,
2014, 8:54 AM)_ http://www.webmd.ow/drugs/drug-20575-geodon+oral.aspx

6 paxilis prescribed to treat conditions includingréssion, panic attacks, obsessive-compulsive disorder,
anxiety disorders, and PTSD by helping toagesthe balance of serotonin in the br&axil oral: Uses, Side
Effects, Interactions, Pictures, Warnings & DosilgeBMD, (Aug. 11, 2014, 8:56 AM),
http://www.webmd.com/drugs/mono-9095-PAROXETINE®RAL .aspx?drugid=6968&drugname=paxil+oral&so
urce=0




was prescribed Zyprexa Zydend a psychiatric evaluation was ordered (Docket No. 12, pp. 285-
292 of 494). Plaintiff's laboratomgsults revealed low levels plfatelet and high levels of mean
platelet volume (MPV) in Plaintiff's blood (D&et No. 12, p. 363 of 494). Atoxicology test was
negative for illicit drugs (Docket No. 12, p. 363 of 494).

4. OFFICE TREATMENT RECORDS- METROHEALTH SYSTEM

o On May 4, 2011, Plaintiff was seby Dr. Howard Hernandez, M.D. for medication management
and reported his mood was average, and thaallebeen sleeping better. Plaintiff expressed
paranoid ideations and indicated thathears voices. At that tinfaintiff noted living with his
friend “Pops,” denied recent illicit drug use, bodlicated having last used nine months earlier.
Plaintiff was diagnosed with Psychosis not otfise specified, Borderline Identity Disturbance,
and his dosage of Zyprexa was increased (Docket No. 12, pp. 268-270 of 494).

o On June 7, 2011, Plaintiff followed-up with Diernandez for medication management and
reported that his mood was okay and denied suicidations. Plaintiff indicated that he watches
television all day, that the voicésve slowed down as much as 25%, but that he still hears a
man’s voice instructing him to get out and go to the park. Plaintiff was compliant with his
medications, his toxicology results were negative, his diagnosis noted Schizophrenia not
otherwise specified, and that his dosaggygfrexa was increased (Docket No. 12, pp. 408-410
of 494).

o On November 2, 2011, Plaintiff was seen fodination management by Dr. Vincent Izediuno,
M.D. and reported feeling the same as beforeMastunable to explain those feelings. Plaintiff
reported paranoia, denied homicidal and suicidal thoughts, and indicated that his medication:
were helping. Plaintiff’'s diagnosis was listesl Schizophrenia paranoid type, and his Zyprexa
medication was increased to 20 mg at bed time (Docket No. 12, pp. 413-414 of 494).

° On February 27, 2012, Plaintiff presented hirmiel medication management to Dr. Priyanka
Deshmukh, M.D. who described Plaintiff as very paranoid during the visit. Plaintiff was
surprised to see a new doctor and requested thee@marn open during the interview. Plaintiff
reported doing okay, but indicated he ran outisfmedications and last took his Zyprexa the
week before. He indicated experiencing visual and auditory hallucinations, but that “[w]hen i
take that medicine all this goes down.” Pldimlso expressed paranoid ideations, was guarded,
and denied suicidal or homicidal ideationd?laintiff's diagnosis and medications were
maintained (Docket No. 12, pp. 418-420 of 494).

5. OFFICE TREATMENT RECORDS- DR. RAMAN MARWAHA , M.D.

! Zydis Zyprexa or Zyprexa, as it is commonlfereed to, is prescribed to treat mental and mood
conditions such as Schizophrenia, Bipolar disorder, andomgyescribed in combination with other medications to
treat depressiorZyprexa Zydis oral: Uses, Side Effedtderactions, Pictures, Warnings & Dosing/eBMD, (Aug.

11, 2014, 9:31 AM), http://www.webmd.com/drugsigl 9876-zyprexa+zydis+oral.aspx?drugid=19876&drugname
=zyprexa+zydis+oral




On April 11, 2012, Plaintiff was givea mental health assessment as part of his initial evaluation
with Dr. Marwaha, but was described as being difficult to interview, suspicious, and
uncooperative with questioning. Plaintiff reparleving with friends, that his mood was okay
and denied experiencing symptoms of mawi@pression or having homicidal or suicidal
ideations. After denying any hallucinations, Rtdf described hearing voices and seeing a man.
He also denied any recent illicit drug or alcoha.uPRlaintiff’'s diagnosis and medications were
maintained, blood tests ordered, and he wasssed a global assessment of functioning (&EAF)
score of 45 (Docket No. 12, pp. 426-430 of 494).

On May 24, 2012, Plaintiff had a follow-up for dieation management and requested the door

of the exam room remain open. Plaintiff reported having a problem with his living situation and
that his mother and sister will be unable tg fi his apartment soon, but explained that if he
gets disability he will be able to go to another apartment. He indicated experiencing paranoid
ideations, auditory hallucinations, but denied suicidal or homicidal ideations and noted that he
is compliant with taking his Zyprexa medications. Plaintiff's diagnosis and medication were
maintained (Docket No. 12, pp. 472-473 of 494).

On July 25, 2012, Plaintiff presented himdelf a follow-up for medication management and
again requested the door to the exam room reapan. Plaintiff reporthis mood was fine and
denied any suicidal or homicidal ideations. Riffialso reported hearing auditory hallucinations

but that “they are not what thexged to be,” and “had noeén telling [him] to do anything for
along time now.” Plaintiff denied visual hallaations for weeks, expressed paranoid ideations,
indicated that he was compliant with his medications, and that the medicine was helping.
Plaintiff was described being stable antb@seline on his Zyprexa medication (Docket No. 12,
pp. 479-480 of 494).

MENTAL HEALTH ASSESSMENTS& MEDICAL SOURCE STATEMENTS

ADULT DIAGNOSTIC ASSESSMENTS

a. PsYCHIATRIC EVALUATION - CENTER FOR FAMILIES AND CHILDREN - DR. SEONG
SHIM , M.D.

On August 24, 2000, Plaintiff underwent a psychiatriceat@dn and complained of persistent depressed

mood, anxiety, frequent nightmaregyusive thoughts, intermittent flashbacks, difficulties concentrating, poor

appetite, sleep disturbances, low self-esteem, parandiaamtbllowing his releasedm prison. Plaintiff also

complained of symptoms of depersonalization. His history of present illness included polysubstance abus

8 The Global Assessment of Functioning scalea§ ffrocedure for measuring overall severity of

psychiatric disturbanceDSM-I1I-R-Axis V: Global Assessment of Functioning Scale (G&)Y . OF VA., (August
6, 2014, 12:08 PM), http://macarttvirginia.edu/Data/Pdf/gaf.pdf
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antisocial behaviors, and PTSD. As the result of aglisary charge, Plaintiff reported that while incarcerated,

he had been held alone in a small frllall but one hour of outside exercis&t some point, Plaintiff indicated

that he was transferred to a high security prison inyMad where he remained until discharged to a friend’s

house in Ohio where he had been under house arresBhibr diagnosed Plaifitwith PTSD, polysubstance

abuse, which is in sustained remission in a controlled environment, alcohol abuse, and antisocial personal

disorder. Plaintiff was assessed a GAF score ofAb8 Plaintiff was starteon Prozac and Trazodone and

the record indicates Plaintiff needed case manageamel more comprehensive care (Docket No. 12, p. 192 of

494).

CRISIS ASSESSMENTS
a. MENTAL HEALTH SERVICES FOR HOMELESS PERSONS INC.

On March 21, 2011, Plaintiff was assessed by a professional codngghothe mobile crisis

unit in the emergency room at MetroHealth 8ystafter Plaintiff reported hearing voices from
fish instructing him to hurt someone. During the interview, Plaintiff was unable to recall any
details concerning his medications, history etment and prior hospitalizations, who he was
living with and their relationship to him. On examination, Plaintiff was described as oriented,
but that he failed to make eye contact, hadimstl speech, was logical and rational but would
suddenly stop responding to questions and becoate when confronted about the vagueness
of his claims (Docket No. 12, p. 248 of 494}t was opined that Plaintiff was using the
emergency department for secondary gain and his diagnosis included malingering, Substanc
Abuse not otherwise specified with a note to muleAdjustment Disorder. Secondary diagnoses
of Anti-Social Personality Disorder, and Depression were noted, andifPlaas assessed a
GAF of 52 (Docket No. 12, p. 252 of 494).

On March 25, 2011, Plaintiff underwent a crisis assessment with a licensed social%atrker
MetroHealth System. On examination Pldintvas oriented to place, date, and time, but
mistaken concerning the day of the week.hieé restricted speech, which was otherwise logical
and rational with no impairment in his quality of thought or speech (Docket No. 12, p. 243 of

° The undersigned Magistrate is unable to deciphentime associated with the signature of the

credentialed service provider but observes that the ®folbowed by the acronym PC for Professional Counselor
(Docket No. 12, p. 247 of 494).

10 The undersigned Magistrate is unable to determine the name associated with the signature of the

credentialed service provider but observes that the mafakbowed by the acronym LSW for licensed social worker
(Docket No. 12, p. 247 of 494).



494). Plaintiff was diagnosed wikiood Disorder not otherwise egified with a notation to rule
out Sub-Induced Mood Disorder. An accompanying narrative notes that it was difficult to
ascertain Plaintiff’'s actual state prior to bemgdicated and restrained in the emergency room
(Docket No. 12, p. 247 of 494).

3. MENTAL HEALTH ASSESSMENTS
a. METROHEALTH SYSTEMS - DR. SMILA KODALL , M.D.

On March 25, 2011, Plaintiff underwent a mental heedfessment after complaining that he was hearing
voices and being observed by family members exhibitmgsual behavior. Plaintiff reported actively using
alcohol and occasional illicit drugs including marijuana and crack the week before. Dr. Kodall diagnosec
Plaintiff with Depressive Disorder not otherwise spedifincludes a reference to” PTSD rule out psychosis not
otherwise specified,” and assessed Plaintiff a ®GAbetween 21-30 (Docket No. 12, pp. 357-359 of 494).

b. METROHEALTH SYSTEMS - PAMELA A. BUDAK, LISW

On April 13, 2011, Plaintiff underwent a community mental health assessment and was described &
difficult to assess. According to Ms. Budak, Plaintiff sedrto be in a daze, was slow to respond to questions,
and wanted the session to end early. Ms. Budak’s mefiest that a significant amount of the information
provided during the interview was provaley Plaintiff's sister. During thetarview, Plaintiff complained that
his Zyprexa medication made him sleepy, that he esipees visual and auditory hallucinations through “Josh”
who is imaginary and instructs Plaintiff to harm himsé&faintiff reported seeing alows, that the radio talks
to him, and that he closes his blinds because he wothess follow him and thgteople are outside. Incidents
of rage, bizarre behavior which frightened some famigmbers and past psychiatric history were detailed by
Plaintiff's sister. Ms. Budak diagned Plaintiff with Psychosis not otiveise specified and assessed him a GAF
score of 31-40 (Docket No. 12, pp. 274-278 of 494).

The record also contains a transfer of caraudwmnt from Ms. Budak dated February 27, 2012, which

reflects that on April 11, 2012, Plaintiff was going to mnsferred to Dr. Marawaha. Citing the severity of

10



Plaintiff's condition, the note provides that a clinical deam was made to continueating Plaintiff in the PUC
until he could be directly linked to a permanent providdaintiff's diagnosis was noted as Schizophrenia, and
his GAF score 31-40 (Docket No. 12, p. 424 of 494).

4. MEDICAL SOURCE STATEMENT

a. METROHEALTH SYSTEMS - DR. RAMAN MARWAHA , M.D.

A Physician Questionnaire signed by Dr. Marwahe dated August 1, 2012 reflects that Dr. Marwaha
is a psychiatrist, and first treat@thintiff on April 11, 2012, and then every four-to-eight weeks thereafter for
approximately 30 minutes at a time. Dr. Marwaha repdtat Plaintiff has Schizophrenia, paranoid type with
symptoms including paranoid ideations, auditory halluena and visual hallucinations. Plaintiff was taking
Zyprexa and initially startedt a dosage level of 10 mg, which was increased to 20 mg during treatment. Dr.
Marwaha opined that due to Plaintiff's condition and limhitesight and judgment thag is unable to sustain
work five days a week for eight hours a day. résponse to the remaining questions, Dr. Marwaha noted
Plaintiff's diagnoses and concluded that his symptemsld interfere with his abilities to maintain attention
and concentration necessary to complete tasks, get along with co-workers and supervisors, make decisio
respond appropriately to work pressures, and for woalkcompetitive environment on a regular and sustained
basis (Docket No. 12, pp. 458-459 of 494).

D. CONSULTATIVE EXAMINATIONS & AGENCY FINDINGS

1. CONSULTATIVE EXAMINATION - DR. J. JOSEPHK ONIECZNY , PH.D.,PSYCHOLOGIST

On April 8, 2011, Plaintiff underwent a consultatpg/chological examination with Dr. Konieczny at
the request of the State agency (Docket No. 12, p. 2894)f During his clinical interview Dr. Konieczny
described Plaintiff as apprehensivepaaring suspicious, guarded, and tieadvas a “very poor historian.” Dr.
Konieczny noted that Plaintiff's sister provided muafththe information concerning Plaintiff's background

information and history. Dr. Konieczny determined tRé&iintiff suffers from Schizo Affective Disorder,
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Depressive type, Antisocial Personality Disorder, angnbecated that consideration should be given to a
diagnosis of Borderline Intellectual Functioning, a@dnnabis Abuse or Dependence. Furthermore, Dr.
Konieczny found Plaintiff's abilities to concentrate, witmgtatress and pressure, and relate to others and deal
with the general public, indicative of marked impairmbut,assessed Plaintiff's ability follow directions only
moderately limited (Docket No. 12, p. 262 of 494). Rifiis insight into his current situation was assessed
as poor and it was noted that he shows marked deiiicitiés awareness of rules of social judgment and
conformity, and in his overall level of judgment. Notihgt Plaintiff resided with his sister, and he does not
participate in any routine daily household respahsgés, Dr. Konieczny opined that Plaintiff requires a
significant degree of supervision and monitoring to rgartas daily activities and assessed Plaintiff a GAF of
38 (Docket No. 12, p. 262 of 494).

2. STATE AGENCY MEDICAL FINDINGS

For Plaintiff’s initial disability determination, his fAshiatric Review Techniqu@’RT) and Mental RFC
assessments were attempted by Dr. Melanie BergBteD., on October 8, 2010¢Eket No. 12, p. 65 of 494).
According to Dr. Bergsten, Plaintiff’'s medical egitte included records referencing a history of PTSD,
Polysubstance Abuse and Antisocial Personality Disordethhtthere was insufficient evidence to establish
the severity of listings 12.06 for Anxiety-Related Dars and 12.09 for Substance Addiction Disorders or to
otherwise render a mental RFC assessment (Docket No. 12, pp. 64-65 of 494).

Upon reconsideration, Plaintiff's PRT and mem&C were evaluated by Dr. David Dietz, Ph.D., on
June 1, 2011 (Docket No. 12, p. 74 of 494). Dr. Didindings note that there was insufficient evidence to
assess the ‘A’ criteria of listings 12.06 for AnxidRelated Disorders and 12.6& Substance Addiction
Disorders (Docket No. 12, p. 74 of 494). Dr. Dietz didifsufficient evidence to render an opinion for the ‘B’
criteria under listing 12.06 for Anxiety-Related Disordesining Plaintiff had mild restrictions of activities

of daily living and in maintaining concentration, peteige or pace, moderate difficulties maintaining social
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functioning, and no evidence of repeated episodds@mpensation of extended duration (Docket No. 12, p.
74 of 494). According to Dr. Dietz’'mental RFC findings, Plaintiff has moderate limitations in interacting
appropriately with the general public, accepting instructions and appropriately responding to criticism fron
supervisors, but Dr. Dietz noted that Plaintiff resdime capability to perform tasks which do not involve more
than superficial social interactions (Docket No. p276 of 494). Plaintiff was also assessed as having a
moderate limitation in responding appropriately to changéhe work setting, but Dr. Dietz opined Plaintiff
would be capable of functioning in an environmeithwiexible production standards and schedules (Docket
No. 12, p. 76 of 494). The explanation accompanyindi#tz’s findings noted numerous inconsistencies in
Plaintiff's medical file as the basis bis findings (Docket No. 12, p. 76 of 494).
I1l. STANDARD OF DISABILITY

The Socia Security Act set: forth a five-stef sequentic evaluatiol proces for determinin¢whethe an
aduliclaiman is disable(unde the Act. Se«2C C.F.R §416.920(g (Wes 2014) Miller v. Comm’ Soc Sec,
2014 WL 916945 *2 (N.D. Ohio 2014). At step one, daimant must demonstrate she is not engaged in
“substantie gainful activity” aithe time she seek disability benefits Colvinv. Barnhari, 475 F.3c 727 73( (6th
Cir. 2007)(citingAbbott v. Sulliva, 905 F.2d 918, 923 (€ Cir. 1990)) At step two, thelaimant must show
that she suffers from a “severe impairmeiColvin, 475 F.3c al 730 A “severe impairment” is one which
“significantly limits . . . physica or menta ability to dc basicwork activities.’ Id. (citing Abbot, 905 F.2d at
923). At step three, t claiman mus demonstrai thai herimpairmen or combination of impairments meets
or medically equal: the listing criterie se forthin 20 C.F.R Par 404 Subpar P, Appendi> 1. Set2CC.F.R 8
416.920(d (Wes 2014) If the claimant meets her burden shdaslared disabled, however, if she does not,
the Commissioner must determine her residual functional capacity. 20 C.F.R. § 416.920(e) (West 2014).

A claimant’s residua functiona capacit is “the mos [the claimant car still do despit¢[the claimant’s]

limitations.” 20 C.F.R. 8§ 416.945(a) (West 2014) making this determination, the regulations require the
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Commissioner to consider all of the claimant’s impamtagincluding those that are not “severe.” 20 C.F.R. §
416.945(a)(2) (West 2014). At the fourth step in the sequential analysis, the Commissioner must determir
whether the claimant has the residual functional capéeiperform the requirements of the claimant’s past
relevant work. 20 C.F.R. 8 416.920(e) (West 2014). Pastraievork is defined as work the claimant has done
within the past 15 years (or 15 years prior to the date of the established disability), which was substantial gainf
work, and lasted long enough for the claimant to learn to do it. 20 C.F.R. 88 416.960(b), 416.965(a) (We:
2014). If the claimant has the RFC to perform herwask, the claimant is not disabled. 20 C.F.R. 8 416.920(f)
(West 2014). If, however; the claimant lacks the RFC tiopa her past work, the arnyaiis proceeds to the fifth

and final stepld.

The final step of the sequential analysis requinesCommissioner to consider the claimant’s residual
functional capacity, age, education, and work expeedaon determine whether the claimant can make an
adjustment to other work available. 20 C.F.R. 88 4168240)(v), (g) (West 2014). While the claimant has
the burden of proof in steps one through four. The Casioner has the burden of proof at step five to show
“that there is work available in treeonomy that the claimant can perforidér v. Comm’r of Soc. Se@03
F.3d 388, 391 (6th Cir. 1999). The Corssioner’s finding must be “supported by substantial evidence that [the
claimant] has the vocational qualiftaans to perform specific jobsVarley v. Sec’y of Health & Human Setvs.

820 F.2d 777, 779 (6th Cir. 1987)(citation omitted). If a claithcan make such an adjustment the claimant will
be found not disabled. 20 C.F.§§ 416.920(a)(4)(v), (g) (West 2014j an adjustment cannot be made then
the claimant is disabledd.

IV. COMMISSIONER 'S FINDINGS

After careful consideration of the disability stiards and the entire record, ALJ Prinsloo made the
following findings:

1. Plaintiff has not engaged in substantial gdiaétivity since July 30, 2010, the applications date.
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10.

Plaintiff has the following severe impairment: mood disorder.

Plaintiff does not have an impairment or combination of impairments that meets or medically
equals the severity of onethie listed impairments in 20 C.F.R. Part 404, Subpart P, Appendix
1.

After careful consideration te entire record, the ALJ found thhe Plaintiff has the residual
functional capacity (RFC) to perform a full rangewadrk at all exertionidevels but with the
following nonexertional limitations: Plaintiff is liited to performing simple, routine, repetitive
tasks, requiring no more than superficial interaction with the public.

Plaintiff has no past relevant work.

Plaintiff was born on February 6, 1968 andswa years old, which is defined as a younger
individual age 18-49, on the date the application was filed.

Plaintiff has at least a high school education and is able to communicate in English.
Transferability of job skills is not an issue besm®laintiff does not have past relevant work.

Considering Plaintiff's age, education, worperience, and RFC, there are jobs that exist in
significant numbers in the national economy that Plaintiff can perform.

Plaintiff has not been under a disability, as defined in the Act 3ulg&0, 2010, the date the
application was filed.

(Docket No. 12, pp. 15-31 of 494).

V. STANDARD OF REVIEW

This Court exercises jurisdiction over the final decision of the Commissioner pursuant to 42 U.S.C. &

405(g) and 42 U.S.C. § 1383(c)(lcClanahan v. Comm’r of Soc. Setr4 F.3d 830, 832-33 (6th Cir. 2006).
On review, this Court must affirm the Commissioneoaclusions unless the Commissioner failed to apply the
correct legal standard or made findingsaattfthat are unsupported by substantial evidelacéciting Branham

v. Gardner 383 F.2d 614, 626-27 (6th Cir. 1967)). The “findinfithe Commissioner of Social Security as to
any fact, if supported by substantial evidence, shall be conclugidér, 2014 WL 916945, at *3 (quoting

42 U.S.C. § 405(g)). “The substat-evidence standard requires the Court to affirm the Commissioner’s
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findings if they are supported by ‘such relevant evidence as a reasonable mind might accept as adequate
support a conclusion.”Cole v. Astrug661 F.3d 931, 937 (6th Cir. 2011) (quotRighardson v. Peraleg02
U.S. 389, 401 (1971)). Substantial evidence is moredlsamtilla of evidence but less than a preponderance.”
Miller, (quotingRogers v. Comm’r of Soc. Se486 F.3d 234 (6th Cir. 2007)). “An ALJ’s failure to follow
agency rules and regulations ‘denotes a lack of soiitstavidence, even whereethonclusion of the ALJ may
be justified based upon the recordCole, 661 F.3d at 937 (quotir§lakley v. Comm’r of Soc. Seb81 F.3d
399, 407 (6th Cir. 2009). “The findings of the Commissiarernot subject to reversal merely because there
exists in the record substantial evidence to support aetifeonclusion . . . This is so because there is a ‘zone
of choice’ within which the Commissioner can,agthout the fear of court interferenceBuxton v. Halter246
F.3d 762, 772 (6th Cir. 2001)(citations omitted).
VI. DISCUSSION

A PLAINTIFF 'SALLEGATIONS

Plaintiff alleges that the ALJ’s decision is not supported by substantial evidence and argues that the AL
erred by failing to: (1) comply with the regulatory regunents for evaluating medical opinions; (2) give “good
reasons” for discounting the opinions of treating psychiatrist, Dr. Marwaha; () tie requisite 20 C.F.R.
§ 416.927(c) factors in determining to afford “littleiglet” to Dr. Konieczy’s opinions; and (4) credit the
opinions of evaluating sources over the Stgfency’s nonexamining sources (Docket No. 15).
B. DEFENDANT’S RESPONSE

Defendant maintains that the ALJ’s decision is supported by substantial evidence and contends that (
Dr. Marwaha'’s opinion is not that of a “treating soureeconclusory, and unsupported; (2) the ALJ’s decision
to afford Dr. Konieczy’s opinions “little weight” is supped by substantial evidence since they were based on
inaccurate and inconsistent evidence; and (3) the Aelizsmce on the opinions of the State agency’s reviewing

psychologists’ opinions over Dr. Maalia’s and Dr. Konieczy’s opinions is supported by substantial evidence
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because the State agency’s findings are consistent with the record (Docket No. 17).
C. ANALYSIS

1. CLASSIFICATION OF DR. MARWAHA 'S OPINIONS

Plaintiff argues that Dr. Marwaha’s opinion is that of a “treating source” and entitled to controlling
weight. Since Dr. Marwaha’s opiniavas discounted in the ALJ’s analysi®aintiff contends that the ALJ
erred in failing to provide good reasons for determiningmatford the opinion controlling weight (Docket No.
15, pp. 10-13 of 14). Defendant disputlest Dr. Marwaha is a “treatirgpurce,” and maintains that the ALJ
was under no obligation to provide gaeasons, but nevertheless did shigwdecision (Docket No. 17, pp. 10-
15 of 20).

a. THE TREATING PHYSICIAN RULE

Federal regulations prescribe certain standarddlahmust comply within assessing the medical
evidence contained in the record. €ltreating physician rule is one such standard and requires that a treating
source’s opinion be given controlling weight if it is “well-supported by medically acceptable clinical and
laboratory diagnostic techniques,” and not otherwise “insterst with the other substantial evidence in the case
record.” Hensley v. Astryé73 F.3d 263, 266 (6th Cir. 2009) (quotifson v. Comm’r of Soc. Se878 F.3d
541, 548 (6th Cir. 2004)Blakley, 581 F.3d at 406ee als®BSR 96-2P, 1996 WL 374188, *1 (July 2, 1996).
The regulations define a treating source as “your own physician, psychologist, or other acceptable medic
source who provides you, or has provided you, with metlieatment or evaluation and who has, or has had
an ongoing treatment relationship with you.” 20 8.F8 416.902 (West 2014). The physician, psychologist,
or other acceptable medical source must treat the claifwaifit a frequency consistent with accepted medical
practice for the type of treatment and/oalenation required for [the] medical conditionCtuse v. Comm’r of
Soc. Se¢502 F.3d 532, 540 (6th Cir. 2007)(quot®ignith v. Comm’r of Soc. Se482 F.3d 873, 876 (6th Cir.

2007)). The treating physician rule stems from thikeb¢hat a claimant’'s treating physicians are best
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positioned, as medical professionalgttovide a detailed picture of theaghant’'s impairment and can provide
unique perspective that might not otherwise be obthifrom the objective evidence or other reports of
examinationsSee20 C.F.R. § 404.1527(c)(2) (West 2014).

Where a treating physician’s opinion is not giveantrolling weight, there remains a rebuttable
presumption that such opinion is entitled great deferdmgers 486 F.3d at 242 (citation omitted). To reject
a treating physician’s opinions an ALJ must provide “good reason” for doing so in their decision to make it
sufficiently clear to “subsequent reviews the weigbtddjudicator gave the treating source’s medical opinion
and the reasons for that weightid (citing SSR 96-2P, 1996 WL 374188, *5The requirement of reason-
giving exists, in part, to let claimantinderstand the disposition of their cases,’ particularly in situations where
the claimant knows that his physician has deemed him disabled and thereforbavéghecially bewildered
when told by an administrative bureaucracy that smisunless some reason for the agency’s decision is
supplied.”Wilson 378 F.3d at 544 (citation omitted). To comply with the obligation to provide good reasons
for discounting a treating source’s omnj the ALJ must (1) state thaetbpinion is not supported by medically
acceptable clinical and laboratory techniques or is inconsistent with other evidence in the case record; (
identify evidence supporting such finding; and (3) explaeapplication of the factors listed in 20 C.F.R. §
404.1527(d)(2) to determine the weight that should be given to the treating source's @&dlois. v.
Commissioner2013 WL 5437046, *3 (N.D.Ohio 2013) (citigilson,378 F. 3d at 546). Those factors require
the ALJ to consider the length, frequency, nature amenéxf the treatment relationship, the evidence the
medical source presents to support their opinion (supplitstalthe consistency ahe opinion with the record
as a whole, the specialization of the opinion, and ahgrdictors which tend to support or contradict the
opinion. 20 C.F.R. 8§ 416.927(c) (West 2014).

For medical opinions rendered by sources that canradabsified as “treating sources,” the regulations

provide a framework for evaluating such opiniorfgee20 C.F.R. § 416.927(c) (West 2014). “As a general
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matter, an opinion from a medical soemwho has examined a claimant is given more weight than that from a
source who has not performed an examination (a “xamaing source”) . . . and an opinion from a medical
source who regularly treats the claimant (a “treatingcasiis afforded more weight than that from a source
who has examined the claimant but does not hawmngoing treatment relationshfga “nontreating source”).
Gayheart v. Comm’r of Soc. Se£10 F.3d 365, 375 (6th Cir. 2013)(citation omitted). The regulations require
that the ALJ consider the § 416.927@jtors for all medical opinions that are not entitled to controlling weight.
b. DR. MARWAHA IS NOT A “T REATING SOURCE”

Dr. Marwaha’s treatment records foaRitiff reflect that he first treat! Plaintiff in April 2012 and again
in May and July 2012, before completing a Phgsi€uestionnaire on Augukt2012 (Docket No. 12, pp. 426;
472; 479; 458-459 of 494). Courts iretlsixth Circuit have determined that three treatment sessions are
insufficient to qualify a medical provider as a “treating soure’e Cruse502 F.3d at 540 (holding the ALJ
did not err in deciding not to afford controlling weidbta medical source who had examined claimant three
times);Beauchamp v. Comm’r of Soc. $S@014 WL 1154117, at*10 (N.D. Oh2®914)(finding medical source
was not a treating source because he first renddtaattion capacity opinion after seeing claimant only once
and second capacity evaluation after seeing claimant three times). Therefore, Dr. Marwaha'’s opinion cann
be classified as that of a “treating source” andasentitled to controlling weight pursuant to the treating
physician rule. Instead, Dr. Marwabkaipinion is that of a “nontreatirspurce,” which requires only that the
Commissioner consider the § 416.927(c) factodeiermining the weight to afford the opini@ee20 C.F.R.
§§ 416.902, 416.927(c) (West 2014).

ALJ Prinsloo’s decision reflects that he classifiesl ¢bnsideration of the requisite factors. The ALJ
references Dr. Marwaha'’s specialization as a Psychjatettils Plaintiff's treatment history with Dr. Marwaha,
and summarizes Dr. Marwaha'’s findings before notiadg tie afforded the findings “little weight” on account

that they were poorly explained, casing, and failed to address the eféeat Plaintiff’'s substance abuse and
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medication on his condition (Docket No. 12, pp. 25-26,02894). Since Dr. Marwaha is not a treating
physician, the ALJ was not required to set forth “good reasons” as required in the context of an analysi
discounting a “treating source” opinion. As a result, the regulations only require the ALJ make the recort
sufficiently clear that he considered the requiSite16.927(c) factors in making his determination concerning
the weight to afford the opinion.

C. WHETHER THE ALJ’ S DECISION TO AFFORD DR. MARWAHA 'S OPINIONS “L ITTLE
WEIGHT” IS SUPPORTED BY SUBSTANTIAL EVIDENCE

Plaintiff implicitly argues that Dr. Marwaha'’s opiniosisould have been giveontrolling weight since
they are not inconsistent with thénet substantial evidence of the recoRfaintiff also challenges the ALJ’'s
findings concerning Dr. Marwaha'’s failure to consider ¢ividence of his substance abuse, which he contends
is inconsistent with negative toxicology screenirgytes (Docket No. 15, pp. 12-13b4). Defendant contends
that the ALJ’s decision to discount Dr. Marwaha’s opinion is supported by substantial evidence because tt
opinions rendered in Dr. Marwaha'’s Physician Questimanack any supporting explanations for the clinical
techniques he relied upon in reaching his conclugiposket No. 17, p. 12 of 20). By offering the “same
unenlightening conclusion” and referring to “incomplieéatment notes,” Defendaatgues that Dr. Marwaha
failed to provide any useful information concerning@iftiff's impairments or the effects of his diagnosis
(Docket No. 17, p. 12 of 20). With respect to Plaintiff's substance abuse and the effect of his medication:
Defendant contends that the record is replete witleatidins of his substance abuse and contains evidence that
his condition had improved with treatment (Docket N&.pp. 13-15 of 20). Defendant’s contentions are well-
taken.

In questions six through ten of Dr. Marwaha’s Rtigs Questionnaire, he was asked to comment on
the affect of Plaintiff's symptoms and impairmentspacific functional abilities for work activity (Docket No.

12, pp. 458-459 of 494). Dr. Marwaha'’s responses to those five questions are essentially the same, detaili
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Plaintiff's diagnoses followed by a conclusion that RI#irs unable to perform thspecific activity identified

in the question (Docket No. 12, pp. 458-459 of 494).ith#t more, it is unclear exactly how Plaintiff's
diagnosis led Dr. Marwaha to his conclusion that Plaintiff is unable to perform the identified activity. In
response to question ten, Dr. Marwaha also cited hisrtesditnotes, but those receralso lack an opinion or
explanation concerning Plaintiff's abilities to perfornyaof the activities identifi@ in questions six through

ten (Docket No. 12, pp. 458-459; 429-430; 472-473; 479-4804)f The findings contaéd in Dr. Marwaha'’s
Physician Questionnaire also lack any indication thaomsidered Plaintiff’'s improvements during treatment.
During a follow-up examination with Dr. Marwaha iny2012, Plaintiff reported a reduction in the intensity

of his auditory hallucinations, denied experiencingaisallucinations for weeks and Dr. Marwaha opined that
he had stabilized and was at baseline with medication (Docket No. 12, pp. 479-480 of 494).

While Dr. Marwaha’s mental status examinations, diagnoses and treatment plans for Plaintiff are
consistent with findings rendered by other medical sowbesalso treated Plaintiff, there is no indication that
ALJ Prinsloo discounted such evidencéwse findings are referenced elbere in the ALJ’s decision (Docket
No. 12, pp. 21-26 of 494). Instead, the ALJ’s decisaftects that he discounted Dr. Marwaha'’s findings
contained in his Physician Questionnaire. Of the medmaices who provided treatmeo Plaintiff, only Dr.
Marwaha provided any opinion concerning Plaintiff's alaiities for work activity. Unfortunately, however,

Dr. Marwaha’'s explanations include no insight aghte effects of his impairments and symptoms on his
functional capacity.

For these reasons, the undersigned MagistratetfiedslJ’s decision to afford Dr. Marwaha'’s opinions
“little weight” is supported by substantial evidence.

2. WHETHER THE ALJ PROPERLY EVALUATED DR. KONIECZNY'SMEDICAL OPINION

Plaintiff also challenges the ALJ’s decision to afford Dr. Konieczny’s consultative medical opinion “little

weight” in his analysis and alleges that the ALJ failed to properly consider the requisite 20 C.F.R.8 416.927(c
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factors (Docket No. 15, p. 13 of 14). Plaintiff maintathat proper consideration of these factors supports
giving Dr. Konieczny’s opinions considerable weighttimg that he is a psychologist and by regulation, his
opinions highly qualified in the area of disability exations (Docket No. 15, p. I8 14). Defendant argues
that the ALJ properly discounted Dr. Konieczny’s opinionshe basis that he relied on inaccurate information
about Plaintiff's living with his siter and reliance upon her for activitgslaily living (Docket No. 17, pp. 15-

16 of 20). Furthermore, Defendanintends that Dr. Konieczny lacked thenefit of reviewing later treatment
records showing Plaintiff’'s condition had improveith medication (Docket No. 17, pp. 15-16 of 20).

An opinion rendered by a consultative examinails® a “nontreating soce opinion,” which as noted
in the preceding section, only requires that the Adnkder the § 416.927(c) facson evaluating the weight
to assess the opinion. There is no reauinat that an ALJ engage in an exhaustive factor-by-factor analysis in
order to have properly considered the requisite 8 416.927(c) fésem®.g. Kutscher v. Comm’r of Soc..Sec
2014 WL 3895220, at *9 (N.D. Ohio 2014)(quotifigancis v. Comm’r of Soc. Sed14 F.App’x 802, 804 {6
Cir. 2011)(noting that even in themtext of an analysis discountingraating source’s opinion, an exhaustive
factor-by-factor analysis is not required)). The ALEsidion reflects his considerai of the requisite factors,
referencing Plaintiff's treating relationship withr. Konieczny as a consultative examination, and Dr.
Konieczny’s specialization as a psychologist, before detailing his rationale for discounting the opinion (Docke
No. 12, p. 29 of 494).

In providing his rationale for discounting Dr. Koniegzs findings, ALJ Prinsloo first observed that Dr.
Konieczny’s conclusion that Plaintiff appeared tquiee a significant degree of supervision in his daily
activities was premised on Dr. Konieczny’s belief that Rilawas completely reliant on his sister for routine
daily household responsibilities (Docket No. 12, p. 29 of 49)J Prinsloo explained that the evidence that
Plaintiff had stopped living with hisster, moved in with a friend, andeth into his own apartment suggested

a greater level of independencarttDr. Konieczny opined (Docket NI, p. 29 of 494). The evidence supports
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the ALJ’s findings. In a medical record from April 20P2aintiff reported living with his friends (Docket No.
12, p. 426 of 494). One month later, a medical record ivlay 2012, notes that Plaintiff had complained about
his living situation, explaining that$sister and mother were soon goingeainable to pay for his apartment,
which was again referenced in Plaintiff’'s most ré¢ezatment record from July 2012 (Docket No. 12, pp. 472;
479 of 494).

Another reason provided by ALJ Prinsloo in suppéddiscounting Dr. Konieczny’s findings observed

that at the time of Dr. Konieczny’s consultative exaation, Plaintiff had only recently undergone a mental
evaluation and started regular mental healthrireat (Docket No. 12, pp. 29; 479-480 of 494). Following
Plaintiff's release from prison in the summer of 2010,rdeord reflects that he first presented himself for
treatment related to mental health symptoms in late March of 2011 (Docket No. 12, pp. 228-234; 285-292 (
494). On April 9, 2011, Plaintiff undeemt his consultative examinatianth Dr. Konieczny (Docket No. 12,
p. 259 of 494). Plaintiff began regulaental health treatment followirggmental health assessment on April
13, 2011 (Docket No. 12, p. 274 of 494). By virtue ofdhee of Dr. Konieczny’s findings he was unable to
consider later dated treatment records in 2012, whichateti Plaintiff had stabilized with medication (Docket
No. 12, pp. 479-480 of 494).

Finally, ALJ Prinsloo indicated dcounting Dr. Konieczny’s opinion onelbasis that he failed to fully
address Plaintiff's presentation as a “poor historiatiig Plaintiff's failure to present accurate information
about his family and legal history (Docket No. 12, po£894). The undersigned Magistrate notes that among
Dr. Koneczny’s findings, he reported that Plaintiff wawvery poor historian,” and indicated that Plaintiff's
sister helped to provide much of his background in&dirom and history during thainical interview (Docket
No. 12, p. 259 of 494). Plaintiff’'s unlingness to cooperate is well docunteth throughout the record in his
evaluations with treatment providers (Doclkéd. 12, pp. 245; 250; 252; 274; 418 of 494). While Dr.

Koneczny's findings reference the reliability of infortioa provided and the need for further information to
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confirm whether additional diagnoses are appropr@2te Koneczny does not expressly address Plaintiff's
presentation as a “poor historian” in reportingfaisily and legal history (Docket No. 12, p. 262 of 494).

For these reasons, the undersigned MagistratethiedSLJ’s decision to afford Dr. Koneczny’s opinion
“little weight” is supported by substantial evidence.

3. WHETHER THE ALJ’ S DECISION TO AFFORD “GREAT WEIGHT ” TO THE STATE AGENCY'S

MEDICAL AND PSYCHOLOGICAL CONSULTANTS' OPINIONS IS SUPPORTED BY SUBSTANTIAL
EVIDENCE

As part of his contention thatebALJ erred in evaluating the medicgdinions, Plaintiff argues that the
record does not support crediting the State agency’s medical and psychological findings over the evaluatir
opinions of Dr. Marwaha and Dr. Konieczny (Docket. N2, pp. 11-13 of 14). PIdiff supports his claim by
contending: (1) that neither Dr. Batgn or Dr. Dietz had the benefit of reviewing almost two years worth of
subsequent treatment records; (2) that Dr. Bergstend insufficient evidence even to render her opinion
concerning his limitations; and (3) that Dr. Dietz’s refece to malingering in the record is unsupported by a
diagnosis from an “acceptable medical source” (DockelB@. 11 of 14). Defendadisputes Plaintiff claims
and asserts the ALJ’s credibility determination is exieat with the record (Docket No. 17, pp. 16-17 of 20).
Moreover, Defendant cites unreported Sixth Circuit case law to argue that an ALJ may rely on reviewing
opinions from State agency medical or psychologicaices, even where their assessment lacks the benefit of
the entire medical record, so long as the ALJ consitiersubsequently dated records (Docket No. 17, pp. 17-20
of 20).

Plaintiff accurately notes that CBergsten was unable to render eitART or a mental RFC assessment
due to insufficient evidence, but misconstrues tgaicance of her findings, which ultimately supports the
ALJ’s conclusion that Plaintiff has a RFC for a full rarafeall work at all exertional levels without any
limitations. It is the claimant, not the agencyhosbears the burden of provitigat he has a disabling

impairment, which precludes him fromrp@ming his past relevant worlSee Her203 F.3d at 391(“we note
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that the burden of proof lies with the claimant at stepe through four of the process, culminating with a
claimant’s proof that she cannot perform her past ratewark”). Since Plaintiff failed to present sufficient
evidence to render the requisite assessments, Dr. Bergsten’s findings support ALJ Prinsloo’s decision.

With respect to Plaintiff's second argument conaggrihe age of the State agency’s assessments and
the record that was before them, Plaintiff's argumeninpersuasive. Whikn ALJ is not bound by findings
made by the State agency’s medicgigychological sources, the regulatioeguire that the ALJ consider such
findings. See20 C.F.R. § 416.927(e)(2) (West 2014). This requirement exists because the State agency
medical and psychological sources are “highly quaispecialists” and “experts” in evaluating disability
claims.ld. It is therefore, oho surprise that the agency’s rules provide that “[ijn appropriate circumstances,
opinions from State agency medical and psychokigconsultants and other program physicians and
psychologists . . . may be entitled t@egter weight than the opinions of treating or examining sources.” SSR
96-6P, 1996 WL 374180, at *3 (West 2014). Contrary tonBffis suggestion, neither the age of the State
agency’s medical or psychological source assessmantshe age of record on which they are based, are
disqualifying factors in and of themselves. “Theradscategorical requirementahthe non-treating source’s
opinion be based on a complete or mor@itkd and comprehensive case recoAdlén-McGuire v. Comm’r
of Soc. Sec2014 WL 2612020 at *13 (N.BDhio 2014)(quotindgdelm v. Comm’r of Soc. Sed05 F.App’x
997, 1002 (6th Cir. 2011)(internal quotation marks omjjtetlVhere the State agency opinion credited by an
ALJis aged, precedent in this district suggests onlythieatecord bare some indication that the ALJ considered
the effect of subsequent medical records on the State agency’s assesSawAtiten-McGuire2014 WL
2612020, at *13 (citingBlakley, 581 F.3d at 409). After having reviewed the evidence in this case, the
undersigned Magistrate finds that the ALJ has complied with the requirement.

ALJ Prinsloo’s decision contains a multiple pagmmary of the evidence, which includes the records

dated after the State agency’s medical and psyclualbgssessments (Docked NL2, pp. 20-28 of 494). By
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virtue of the fact that the ALJ’s decision assesse€ Rfitations limiting Plaintiffto simple, routine, and
repetitive tasks, none of which were specifically rentended by the State agency’s medical or psychological
sources, the ALJ has clearly indicates consideration of the effectstbie most recently dated records on the
State agency’s assessments.

Finally, Plaintiff argues that it should be “pointedt” that Dr. Dietz’s reference to malingering only
appears once and was provided bp@arse, who is not an “acceptable nedisource” capable of rendering a
diagnosis under the Act. The undersigned Magistrate Riaistiff’'s contention well-taken. Only “acceptable
medical sources” may offer medicgdinions. 20 C.F.R. §416.927(a)(2) (West 2014). Medical opinions include
statements from “acceptable medical sources” thataejudgments about the nature and severity of your
impairment including a diagnosigd. A professional counselor is not an “acceptable medical source.”
Therefore, any reliance by Dr. Diain the counselor’s diagnosis of malingering was inappropriate, however;
it was not the only evidence cited by Dr. Dietz to supp@ findings and the Couifinds Dr. Dietz’s findings
otherwise supported by substantial evidence.

For the foregoing reasons, the ALJ’s reliance orStlage agency’s medical and psychological opinions
over those rendered by Dr. Marwaha and Dr. Konieczny is supported by substantial evidence.

VII. CONCLUSION
For the reasons set forth above, the Magistrate affirms the Commissioner’s decision.
IT IS SO ORDERED.

[s/Vernelis K. Armstrong
United States Magistrate Judge

Date: September 9, 2014
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