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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OHIO
EASTERN DIVISON

ROBERT McCLUSKY, CASE NO. 1:14CV-519

Plaintiff,

MAGISTRATE JUDGE
KENNETH S. McHARGH
LAKE HOSPITAL SYSTEM, INC,

MEMORANDUM OPINION & ORDER
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Defendant.

Before the Court is Plaintiff Robert McClusky's Motion to Approve Attorneyskaed
Costs. (Doc. No. 36). Defendant, Lake Hospital System, Inc., has filed its Oppadsiti
Plaintiff's motion (Doc. No. 37), and Plaintiff has filedReply. (Doc. No. 39).Shortly after
Plaintiff filed his motionrequestingfees and costs, Defendant filed a Motion for Sanctions.
(Doc. No. 38). McClusky opposed the motaomd Defendant repliedDoc. Na. 40, 4).

For the reasons set forth beloRlaintiff is not entitled to an award aftorney’sfees or
costs. The Court also concludes that the imposition of sanctions is not appropriate.

l. PROCEDURAL BACKGROUND

On Jamary 11, 2013, Plaintiffiled an action against Defendant in the Lake County
Court of Common Pleas alleging gender discrimination and retaliation in violati@hiof
Revised Code Chapter 4112.&2d wrongful discharge in violation of Ohio public policy. (Doc.
No. 1-2). Defendant filed anotion for summary judgmerais to all of Plaintiff's claimswhich
the state court denied in its entiraity November 13, 2013. (Doc. No-5). At Plaintiff's

request, the state @ granted leave to amend the complaint to incla@ems for gender
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discrimination and retaliation under Title \WWF the Civil Rights Act of 1964.14.). Following
the amendment, Defendant removed the suit to this Court.

On March 3, 2015, the Court denied Defendant’s second motion for summary judgment.
(Doc. No. 16). A trial was held in May 2015. The Court granted Defendant’'s motion for
judgment on the pleadings as to Plaintiff’'s discrimination claims and Ohio publiy @tdimn.
(Doc. No. 34). Thejury returned a verdict in favor of Plaintidih his state and federal claims of
retaliationin which he alleged he was terminated because he retained an attorney to oppose what
he believed to be gender discriminati@idoc. Nos. 33, 35).The jury awarded only one dollar in
damages.ld.). On May 28, 2015, Plaintiff moved to recover attorney’'s fees and costs. (Doc.
No. 36). Thereafter, o June 4, 2015, Defendant requested that the Court impose sanctions on
Plaintiff's counsel. (Doc. No. 38).

Il. LAW & ANALYSIS
A. Attorney’s Fees

Plaintiff requests $88,523.75 in attorfefees following a jury verdict of one dollam
his favor on his claim for retaliatiorDespite his status as a nominally prevailing party, Plaintiff
asserts that the circumstances warrant an award of fees.

Federal langrants a district court the discretion to award the “prevailing party” in a Title

VIl action“reasonable” attorey’s fees as part of the cost U.S.C. 8 20008(k). Thus, the

determination of whether an attorney’s fee award is appropriate requireadquioies. First, the

party seeking to recovemust be a “prevailing party.Farrar v. Hobby 506 U.S. 103, 49

(1992) Additionally, if a party prevails, then the requested fee must be deemed reasonabl

Hensley v. Eckerhard61 U.S. 424, 433 (1983)

In Farrar the Supreme Court addressib@ evaluation ofattorney’s fee requesivhen

plaintiffs havewon only nominal damageS06 U.S.at 112-16 Plaintiffs like McClusky,who
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are awardediominal damagesare nevertheless considered prevailing padrekat least eligible
for an award of feegd. at 112. Whenaddressing theeasonableneggong however, the degree
of a prevailing party’s success is a factor that comust considerld. at 114.(“Although the
‘technical’ nature of a nominal damages award or any other judgment does nottlafect
prevaling party inquiry, it does bear on the propriety of the fees awarded under §%988
Indeed, themost critical factor in determining the reasonableness of an attsrfey’award is
the degree of success obtaindd.”

As a result, “[ih some circumstances, even a plaintiff who formally ‘prevails’ should
receive no attorney’s fees at all. A plaintiff who seeks compensatory damagesdives no
more than nominal damages is often such a prevailing padtydt 115. The Supreme Court
reiterated that “[whena plaintiff recovers only nominal damages because of his failure to prove
an essential element of his claim for monetary relief, the only reasonableugally no fee at
all.” Id. (internal citations omittedjemphasis added)District cours may “lawfully award low
fees or no fees” in cases whereyonbminal damages are awarded, without considering the other
factors that normally bear on the reasonableness of a fee dgvafthe Farrar Court ultimately
rejected an award of attorney’s fees to a plaintiff who requested $1@nmiilicompensatory
damages but won only nominal damadésat 114-15.

McCluskyrequests thahe Court apply théhreefactor test Justice O’Connor articulated
in her concurring opinion irfrarrar to evaluatethe reasonableness a fee award héustice
O’Connor’stestalsoexamineghe degree of succeaslaintiff obtained, but goes on to consider

both (1) the significane of the legal issuesowhich the plaintiff prevailedand (2 whether the

! The standard applied to attorney fee requests under 42 U.S.C. § 1988, thiifigesshiute for federal
civil rights claims brought pursuant to 42 U.S.C. § 1983, is the same as thiatoehiomols requests made
under 42 U.S.C. § 200&Kk). Virostek v. Liberty Twp. Police Dep't/Trusteéd F. App'’x493, 510 (6th
Cir. 2001)(citing Hensley v. Eckerhard61 U.S. 424, 433 n.7 (1983))
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litigation served a public purpose, as opposed to simply vindicating the plaintiff's individual
rights. d. at 12122 (O’Connor, J., concurring)Plaintiff asserts thatree district court in this
jurisdiction hasfound Justice O’Connor’s criteria usefub distinguish between *“the usual
nominaldamage case, which warrants no fee award, from the unusual case that does warrant an

award of attorney’s feesl’ayman Lessons, Inc. v. City of Millersville, Ter560 F. Supp. 2d

754, 762 (M.D. Tenn. 2008guoting Mercer v. Duke401 F.3d 199, 204 (4th Cir. 2005))

Plairtiff relies heavily on the Tenth Circuit's adoption and application of Ju§di€onnor’s

approach as set forih Brandau v. State of Kansas68 F.3d 1179 (10th Cir. 1998hd urges

the Court to do the sanfe.
Unlike a number ofother jurisdictions the Sixth Circuit has nagxpresslyadoptedor

rejectedJustice O’Connor’s approactulowacki v.Howell Pub. Sch. Dist566 F. App’x 451,

454 n.1 (6th Cir. 2014) Recently, inGlowackij the Sixth Circuit reviewed a district court’s
application of tis testand acknowledged that the Third, Seventh, Eighth, Ninth, and Tenth
Circuits had adopted.itd. Nevertheless, the court refusedrequire lowercourts toapply the
expandedassessmenbecauseinder the facts of the cabefore it all considerations pointed to

awarding no attorney’'feesld. Additionally, in Hescott v. City of Sagingw57 F.3d 518, 525

(6th Cir. 2014) the Sixth Circuitquestioned whether the use of tegpandedest was proper

given that the controlling opinion of the Supreme Court did not embrace it. In disputes over

attorney’s fees with nominally prevailing parties, the Sixth Circuit has focused on the

% 1n his reply brief Plaintiff alsodirects the Court tthe Sixth Circuit’s decisions iBiLaura v. Twp. of
Ann Arbor 471 F.3d 66&6th Cir. 2006)andHescott v. City of Sagingw57 F.3d 518 (6th Cir. 2014)
Both cases arelistinguishable from the case at liathat they did not involve plaintiffs like McClusky
who obtained only nominal damage awardsDilbaura the plaintiff succeeded in obtaining a ruling that
in effectprohibited the defendant from enforcing a zoning ordinance and which the Court cirradcts
“‘complete” relief.DiLaura, 417 F.3d 5673. The Hescot plaintiffs proved actual compensable injury
and were awarded $5,008escotf 757 F.3d at 524.
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relationship betweaethe relief sought and the reli@varded See, e.g.McBurrows v. Michigan

Dept. of Transp.159 F. App’x 638 (6th Cir. 2005penying an award of attorney’s fees and

costs where employee prevailed on Title VIl retaliation claim, but was adiandly one dollar

and had sought to obtain damag@é&$500,000)Pouillon v. Little 326 F.3d 713 (6tkir. 2003)

(plaintiff’'s nominal damages award for civil rights claim insufficient to justify saavard of

attorney’s fees)yirostek v. Liberty Twp. Police Dept./Trustegd F. App’'x 493 (6th Cir. 2001)

(Title VII nominally prevailing plaintiff not entitled to an award of fees ands;qsarticularly
given plaintiff's failure to prove compensable injury, which was anndisdeclement of her

claim for compensatory damagef£ramblit v. Fikse 33 F.3d 633 (6th Cir. 1994plaintiff

whose primary goal was to obtain monetary damages not granted attdessyafter an award
of only one dollar in compensatory and punitive damag&iyen the circuit court’s approach
theundersigneavill focus onthe Farrar majority’s inquiry:the degree of success obtained.

Lake Hospital argues that Plaintiffs success was minimal in that he requested
compensatorand punitive damages, each in excess of $25ja00is complaintout was only
awarded nominal damagesaie dollar. On the other hand, in his affidavit in support of fees,
Plaintiff states that [in]y primary motivation for bringing this suit was to vindicate my
reputation and prove that | was wrongfully terminatgéffidavit of Robert McClusky,Doc.

No. 363, at 1 4).Plaintiff maintains that his requedbor monetary damages were not significant

in value particularly when compared to the amount of attorney’s lieexpended. According

to McClusky, his low demands, along with his counsel’'s decision not to ask for a specific
monetary amount in closing arguments, demonstratethe primary purposef the litigation

was to vindicaténis termination and recover attorney’s fees
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When assessing the extent of the relief obtained, the court must compare the @mount

damages sought to the amount awardestrar, 506 U.S. at 114. Plaintiff's request for

damages was not as excessiver@gguess made inFarrar and someSixth Circuit cases
Nonethelesscomparing the relief McClusky obtained to the relief sought at the outset and
during the course of the litigation, leads to the conclusion that the ultimate awsglile
limited. Plaintiff's prayer for relief focusealmostentirely on monetary damagesjmarily in
the form of compensatory and punitive damages, both of whighdied to recover in excess of
$25,000° (Doc. No. 16). Prior to trial, Plaintiffrequested aettlement of $65,000, which
considerablyexceeded his attornsyfees amounting to approximate$s4,500 atthat time
(Doc. Nos. 391, 392). At trial, Plaintiff made various inadequatgtempts to establish
monetary loss due to his termination, even though his counsel did not request a specific dollar
amount of damages in closingAny alleged shift in the relief Plaintiff sought came at the
eleventh hour in closing arguments the end, McClusky recovered neither compensatory nor
punitive damages, but a significantly lower monetary sum than he desired.

Despite Plaintiff's subjective statements that his focus was to vindicate his, rilga
strategy pursued and the evidence at tadtradicthis representations. Additionallyf-arrar
simply request courts to consider the relief that seagyhtby theplaintiff, not the relief that was

most importanto the plaintiff.” Mercer v. Duke401 F.3d 199, 204 (4th Cir. 2008iting

Farrar, 506 U.S. at 1145). “If the rule were otherwise, then every plaintiff recovering only

nominal damages would claim that the only thing he was really ever interested m liability
finding, a claim that the defendant would dispute,” thus turning the inquiry about gt$oiees

into a second major litigatiotd.

? Plaintiff also requested attorney’s fees and costs,gme posjudgment interest, and “[s]uch other and
further relief” as the Court might deem appropriate.
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Based on howthe case progressedhe nominal award signals the jury’s belief that
McClusky failed to prove he was injured as a result of the retaliatorjyogment action
undertake by Lake Hospital. In reality, the litigateimply providedPlaintiff with “the moral
satsfaction of knowing that a federal court concluded that [his] rights had been diblate

Farrar, 506 U.S.at 114 Quoting Hewitt v. HelIms482 U.S. 755, 762 (1987)). Accordingly,

McClusky’s technical victory does not demonstrate a degree of succesgesntfio jusify an
award of attorney’s fees.

Evenif the Court were taapply Justice O’Connos three factor inquirythe analysis
would notsupport an award.Under this test,he second facterthe significance of the legal
issue on which the plaintiff claims to have prevaiddoks beyond theelief avarded to

examine the extent to which plaintiff succeedon histheory of liability* Glowacki 566 F.

App’x at 455(quotingPhelps v. Hamilton120 F.3d 1126, 1132 (10@ir. 1997)) In Glowacki

the court oncluded that this factor weighedainst the plaintiff, because he succeeded on a First
Amendment liabilityissue against one defendant, but his printdeyms of free expession and

equal protection against a second defenéilgd. Id. On the other hand, iBrandau v. State of

Kansas 168 F.3d 1179 (10th Cir. 1999he Tenth Circuifound this factor in favor od plaintiff

who succeeded ol clam of sexual harassment, thougime lost onher retaliation and

constuctive discharge allegations

* Other courts have interpegt this factor in asomewhatdifferent manner than the Sixth Circuiit
Glowacki Theyhaveexplained that the fact@addresses the general legal importance of the issue on
which the plaintiff prevailedSee, e.gMercer v. Duke Uniy.401 F.3d 199, 206 (4th Cir. 2008jaul v.
Constan 23 F.3d 143, 145 (7th Cir. 1994)[T]he degree of plaintiff's successwhether plaintiff's
victory is significant or merelgle minimis—is the ultimate question on which the reasonableness of an
award of attorney’s fees turns. Thus we understand the s€eorad factor to addess the legal import

of the constitutional claim on which plaintiff prevailed.”).
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Here, McCluskyachievel technical successn his retaliationclaim. His discrimination
andpublic policy claimsbothfailed uponDefendant’s motion for judgment as a matter of.law
Though this prong may weigtightly in Plaintiff's favor, the remaininfactor does not.

In regard to whether the litigation served a public purp&saintiff submits that the
verdict put Defendant on notice thatntust investigate complaints of civil rights violations
rather tharmretaliating againsemployees whexercise their rightsYet, a similar conclusion can
be drawn when any plaintiff succeeds on a retaliation clairhis factor cannot be satisfied
when a plaintiff simply establishes that his rights have been infringed, because all Title VII
claims seek to remedy againsbme type of discrimination or deprivation of righsee

Glowacki 566 F. App’xat 455 (recognizing thathe plaintiff's vindication of kst Amendment

rights was not sufficierio satisfy the pulid-interest factor because all sectit®83 claims seek
to redress the deprivation of rightsAs otherjurisdictions have recognized;litigation can
accomplish much besides awarding money damdget, not every tangential ramifican of

civil rights litigation ipso factoconfers a benefit on soci€tyPino v. Locascip101 F.3d 235,

239 (2d Cir. 1996)

The Court struggles to identify the public purpose vindicated by Plaintiff®racti
McCluskydid not seek equitable relief that would have extended beyond hisMaseover, his
retaliation claimwas notthe first of its kindnor did itserveto devel@ the law under Title VII

SeeMercer, 401 F.3d at 208explaining that because of our legal system’s reliancestare

decisisand precedent, a case that is the first of its kind, even without any request for wide
ranging declaratory or injunctive relief, “can have profound influence on the develophtbat

law and on society”).McClusky’s casailtimately failed toaccomplish “some public goal other
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than occupying the time and energy of counsel, court, and.tlieatrar, 506 U.S.at 12122

(O’Connor, J., concurring).
Farrar explained that attorney’s fees are usually not appropriate when argeoiers
only nominal damagesWhile there may be situations where an award is appropriate, the present
record does not show that this is the unusual dasewarrants fees
B. Costs
Plaintiff also moves to recoveosts in the amount of $2,209.7@0r reasons similar to
the denial of attorney’s fees, an award of costs is not justified.
Federal Rule of Civil Procedure 54(djovides thatcosts, other than attorney’s fees,

“should be alowed to the prevailing party.Fed. R. Civ. P. 54(d). The Sixth Circuit has

interpreted this language tmeanthat a presumption favors awarding coshait the award

remains at the court’s discretioAndretti v. Borla Performance Indus., Ind26 F.3d 824, 836

(6th Cir. 2005)(quoting White & White, Inc. v. Am. Hosp. Supply Corb F.2d 728, 730 (6th

Cir. 1986)) The unsuccessful party must show circumstances sufficient to overcome the

presumptionLewis v. Penningtart00 F.2d 806, 819 (6th Cir. 1968)

The Sixth Circuit has identifiedactors that courts should considemwhen evaluating

whether to award cost&noloqy, Inc. v. Insight Commc'ns Co., L..B60 F.3d 722, 729 (6th Cir.

2006) These factors are sufficient as a basis for denying costis@unde: whether the taxable
expenditures were unnecessary to the case or unreasonably large; whethevaitiegparty
should be penalized for unnecessarily prolonging the trial or for injecting unnoergassues;
whether the prevailing party’s victory wase ssignificant that the judgment amounted to a
victory for the opponent; whether the case was close and difficult; whether thedasingcted

reasonably and in good faith in defending the case; whether the losing party conductsethe
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with propriey; whether other courts have denied costs to prevailing parties in simila; case
whether the prevailing party or the public benefitted from the easbkyhether the case resulted

in a profound reformation of current practickeb.at 728-29 Lewis 400 F.2d at 819

The Court finds that the presumption in favor of awardingscts Plaintiff has been
overcome As previously stated, the judgmevitClusky recovered was not significant when
compared to thenonetary damagdse sought to obtain. Despite a verdict in Plaintiff's favor, the

jury’s failure to award damages resultadai victory for DefendanGeeVirostek 14 F. App’xat

510 (holding that the district court’s denial of costs was proper where it was found ttittehe
prevailing party’s recovery [was] so insignificant that the judgment amexdjntp a victory for

the defendant”)No identifiable public benefit resulted from the case nor was there a profound
reformation of practices. As a resuhlie Court finds that an award is not appropteses

C. Sanctions

Prompted by Plaintiff's motion to recover attorney’s fees and costs,Haggital moved
for an award of sanctions against Plaintiff's counsel pursuant to 28 U.S.C. § D@#hdant
argues thaPlaintiffs motion was frivolous, given that Sixth Circuitggedent precludes an
awardof fees and cosis this case.

Defendant alsdakes issue with opposing counsel’s failure, in the initial motion for an
award, to cite Sixth Crcuit decisions addressing fee awsawmghere plaintiffs obtained only
nominal damags. Plaintiffs counselinstead reliedalmost exclusively on out of circuit
precedent More specifically, Defendangoints out thatounsefailed to cite Crambilit, Virostek
Pouillon, or McBurrows which recounthe principle fromFarrar thata plaintiff whose recovery
is limited to nominal damages ‘igsually not entitled to an award of fees and codBefendant

maintains that Plaintiffs counsel was aware of these casesfedindhort of their ethical
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obligation to disclose controlling preaat adverse to their client's positionLake Health
requestpayment for the costs expended in opposing the motion for attorney’s fees and costs.

Pursuant t®8 U.S.C. 8§ 1927courts may impose sanctions personally upon annaty

who unreasonably and vexatiously multiplies the proceedings in a ds$erneys may be
required to satisfy the excess costs, expenses, and attorney’s feaalwBamcurred due to their
conduct.ld. Sanctions arewarranted when an attorney has engaged in some sort of conduct
that,from an objectivestandpointfalls short of the obligations owed by a member of the bar to
the court and which, as a result, causes additiexaénse to the opposing pattZook v. Am.

S.S. Cq.134 F.3d 771, 774 (6th Cir. 199@hternal qudations and citations omitted)When

evaluating sanctions,

[tlhe proper inquiry is not whether an attorney acted in bad faith; rateeyra
should consider whether an attorney knows or reasonably should know that a
claim pursued is frivolous, or that his or her litigation tzctwill needlessly
obstruct thditi gation of nonfrivolous claims. An award of fees under the statute
thusrequiresa showing of something less than subjective bad faith, but something
more han negligence or incompetence.

Hall v. Liberty Life Assur. Co. Of Bostos95 F.3d 270, 2736 (6th Cir. 2010)(internal

guotations and citations omitted).
Before the imposition of sanctions, an attorney must be given notice and an opportunity

to be heardCook 134 F.3d at 774The Sixth Circuit does not require a full evidentiary hearing

when imposing sanctions&d. Here, Plaintiff’'s counselvas aware of the motion for sanctions
and had an opportunity to respond. The issue has been fully and thoroudkly. bAs a result,
the Court does not feel that an evidentiary hearing would assist in its decisio

The filing of the motion for attorney’s fee# itself, is not sanctionable conduciThe
Supreme Court’s decision fRarrar certainlydid not preclude amominally prevailing plaintiff

from seeking fees, and McClusky relies on this fact in his motigarrar indicates that the
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award of fees to a plaintiff recovering nominal damages will be unusuiahere is no per se

rule that nominally prevailing plaintiffs can nevecover fees See Mercer401 F.3d at 203

(“Because the Court iRarrar held that plaintiffs recovering only nominal damagesially or
oftenwill not be entitled to an award attorneys fees, it is clear that such plaintiffs willlaaist
sometimede entitled to a fee award.”). Cases in 8igth Circuit have recognizethat the

application ofFarrar is factspecific See, e.g.McBurrows 159 F. App’x at 64€11 (considering

an attorney’s fee request lyplaintiff who was awarded only nominal damageb)cClusky’s
pursuit of attorney fees as the “prevailing party” is reasonable, given the dewngpeovided
by the jury, as well as the fact that McClusky invested much in his effort taibrev

Yet, Haintiff’'s decision toignore or fail to bring tolte Gurt’s attention Sixth Circuit
authority interpretingthe relevant portions ofarrah, while citing primarily precedent from
outside the circuithat examineghe case, is inexplicable.This is particularlyconcerning
because it appears that Plairgiffounsel was aware of the omitted case law prior to the filing of
the motion for fees and costs. (Declaration of Christopher Congeni, Doc. Nat3B8).

It is well established thabanselmay not knowinty fail to “disclose to the tribunal legal
authority in the controlling jurisdiction known to the lawyer to be directly agvaryghe position

of the client and not disclosed by opposing coungétited States v. Mark®09 F.3d 577, 585

(6th_Cir. 2®@0) (quoting Model Rule of Professional Conduct Rule 3.3 and noting its

applicabilityin this circuit); Thompson v. Parke963 F.2d 885, 888 n.1 (6th Cir. 199ixth

Circuit authority relating to fee awards for nominally prevailing partdess not phibit
McClusky’s pursuit of feesput its relevanceo the cosiderationis obvious. As a result, the
Court finds theomission disturbingAt this time, he Courtelects to warrPlaintiff’'s counsel that

it would expect disclosure in an opening buefder similar circumstances in the futur8uch
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would be consistent with the overall professionalism otherwise exhibited by caumse)the
course of the litigation.

II. CONCLUSION

For the foregoing reasons, the Court DENIES Plaintiff's Motion to Approve Attorney
Fees and Costs (Doc. No. 36) and Defendant’s Motion for Sanctions. (Doc. No. 38).

IT 1S SO ORDERED.

/s Kenneth S. McHargh
Kenneth S. McHargh
United States Magistrate Judge

Date:Auqust 3, 2015.
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